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Justice, 
Justice, 
Justice, 


Jambs  P.  Stbrbbtt. 
Henry  Green. 
Henry  W.  Williams. 
J.  Brewster  McCollxtm. 
James  T.  Mttohbll. 
John  Dean. 
D.  Newlin  Fell, 


ATTORNEY  GENERAL. 
Mr.  William  U.  Hensel. 
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JUDGES  OP  THE  COURTS  BELOW 

DURING  THE  PBBIOD   OF  THESE   REPORTS. 

ni8T. 

1st— PhiUwlelphia  County. 

Courts  qf  Common  Pleas, 
No.  1:  Joseph  Allison,  P.   J.;  Cbaio  Biddle  and  F.   AutotE, 
BrAgy,  JJ. 

Ko.  2:  J.  I.  Clark  Hare,  P.  J.;  Thkodorr  F.  Jenkins  and  Samuel 

W.  PeNNVP  ACKER,  J  J. 

No.  3:  Thomas  K.  Fiklktter,  -P.  J.;  James  Gat  Gtordon  and 
Henbt  Reed,  J  J. 

No.  4:  M.  Russell  Thater,  P.  J. ;  Michael  Arnold  and  Robert 

N.  WiLLSON,  JJ. 

Orphan^  Court. 
WiLLLAM  B.  Hanna,  P.  J.;  William  N.  Ashman,  Clement  B. 
Penrose  and  Joseph  C.  Ferguson,  J  J, 

2d— Lancaster  County. 

John  B.  Livingston,  P.  J. ;  H.  Clay  Brubaker,  J. 
3d — ^Northampton  County. 

W.  W.  Schuyler,  P.  J. :  Howard  J.  Rbbder,  J. 
4th— Tioga  County. 

John  I.  Mitchell,  P.  J. 
5th — ^Allegheny  County. 

Courts  cf  Common  Pleas. 
No.  1:  Edwin  H.  Stowe,  P.  J.;  Frederick  H.  Collier  and  Jacob 
F.  Slagle,  JJ. 

No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Christo- 
pher Mag  BE,  J  J. 

No.  3:  JohnM.  Kennedy,  P.  J.;  William  D.  Porter  and  Samuel 
A.  McCluno,  JJ. 

Orphan^  Court. 
William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Over,  J. 
Gth— Erie  County. 

Frank  Gunnison,  P.  J. 
7th — Bucks  County. 

Harm  AN  Yerkes,  P.  J. 
8th — ^Northumberland  County. 

Clinton  R  Savidge,  P.  J. 
9th — Cumberland  County. 

Wilbur  F.  Sadler,  P.  J. 
10th — ^Westmoreland  County. 

LuciEN  W.  Doty,  P.  J. 
1  Ith — ^Luzerne  County. 

Court  of  Common  Pleas. 
Charles  E.  Rice,  P.  J. ;  Stanley  Woodward  and  John  Lynch,  J  J. 

(V) 
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Orpharu^  Court 

Dakibl  L.  Rhone,  P.  J.  • 

12th^I>aupbin  County. 

John  W.  Simonton,  P.  J. ;  John  B.  MoPhsrson,  J. 
18th— BnuUord  County.       , 

Benjamin  M.  Peck,  P.  J. 
14th— Fayette  County;  Greene  County  attached. 

Nathaniel  Ewino,  P.  J. ;  S.  L.  Mestbezat,  J. 
15th— Chester  County. 

William  B.  Waddbll,  P.  J. ;  Jo^^h  Hemphhx,  J. 
16th— BedlOTd  County  and  Somerset  County. 

J.  H.  LONOKNEOKBB,  P.  J. 

ntb— Butler  County. 

Aabon  L.  Hazbn,  p.  J. 
18th— Clarion  County;  Jefferson  County  attached. 

B.  Heath  Clabk,  P.  J. 
19th— York  County. 

James  W.  Latimeb,  P.  J. ;  John  W.  Bittengeb,  J. 
aOth — ^Union  County,  Snyder  County  and  Mifflin  County. 

Habold  M.  McCldbb,  P.  J. 
21«t— Schuylkill  County. 

Cybus  L.  PsBSHiNe,  P.  J. ;  Oliver  P.  Bechtel  and  Mason  Weid- 
MAN,  JJ. 

22d  — Wayne  County  and  Pike  County. 

Geobge  S.  Pubdy,  p.  J. 
28d  — Berks  County. 

Court  of  Common  Pleas. 

James  N.  Ebmentbout,  P.  J, ;  Gustav.  A.  Endlich,  J. 

Orphan^  Court. 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Mabtin  Bell,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayeb,  P.  J. 
26th — Columbia  County  and  Montour  County. 

E.  R.  Ikeleb,  p.  J. 
27th— Washington  County. 

John  Add.  McIlvaine,  P.  J. 
28th— Venango  County. 

Charles  E.  Tatlob,  P.  J.     , 
29Ui— Lycoming  County.  * 

John  J.  Mbtzoeb,  P.  J. 
30th— Crawford  County. 

John  J.  Hendebson,  P.  J. 
31st— Lehigh  County. 

Edwin  Albright,  P.  J. 
32d — Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
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83d  —  Annstrong  County. 

Calvik  Rayburn,  p.  J. 
34tli— Snsquehaima  County. 

Dantsl  W.  Ssablb,  p.  J. 
35tli — ^Mercer  County. 

S.  S.  Mbhabd,  p.  J. 
36th— Beaver  County. 

John  J.  Wickham,  P.  J. 
37th — ^Warren  County  and  Forest  County. 

Chablbs  H.  Notes,  P.  J. 
88th — ^Montgomery  County. 

Aabon  S.  Swabtz,  p.  J. ;  Henry  K.  Weand,  J. 
39th — ^Franklin  County. 

John  Stewart,  P.  J. 
40th— Indiana  County. 

Harrt  Whttb,  p.  J. 
4l8t — Juniata  County  and  Perry  County. 

Jkbbmiah  Lyons,  P.  J. 
42d — Adams  County  and  Fulton  County. 

WnxiAM  McCleaN,  p.  J. 
48d — Carbon  County  and  Monroe  County. 

John  B.  Storm,  P.  J.,  until  Jan.  1st.;  Allen  Craio,  P.  J.,  since 
then. 

44th — ^Wyoming  County  and  Sullivan  County. 

John  A.  Sittser,  P.  J. 
45th— LadEawanna  County. 

BoBERT  WoDROw  Arohbald,  P.  J. :  Frkdkriok  W.  Gunbter  and 
Henby  M.  Edwards,  J  J. 

46th— Clearfield  County. 

Ctrus  Gordon,  P.  J. 
47th— Cambria  County. 

A.  y.  Barker,  P.  J. 
48th— McKean  County;  Potter  County  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th — Centre  County  and  Huntingdon  County. 

Austin  O.  Purst,  P.  J. 
60th — Lawrence  County. 

John  M.  Greer,  P.  J. 
5l8t  — Labanon  County. 

FaANX  B.  Meily,  P.  J. 
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1833.  Ai)ril  8.  §  2,  art.  4,  cL  b  &  c,  P.  L.  316.  Meaning  of 
term  "  next  of  kin."    Clement's  Estate,  391. 

1836.  June  13.  P.  L.  551.  Road  law.  West  Chester  Alley,  89  ; 
Palo  Alto  Road,  104. 

1836.  June  16.  P.  L.  777.  Issue  on  question  of  distribution. 
Hagy  V.  Poike,  522. 

1836.  June  16.  P.  L.  621.  Corporate  elections.  Jenkins  v.  Bax- 
ter, 199. 

1843.  April  17.  P.  L.  273.  Preference  in  deed  of  assignment. 
Hodenpuhl  v.  Hines,  466. 

1845.  April  15.    P.  L.  459.    Attachment  execution.     Strouse  v. 

Lawrence,  421. 

1846.  April  20.     P.  L.   411.      Issue  on  question  of  distribution. 

Hagy  V.  Poike,  522. 
1849.  Feb.  19.     P.  L.  79.     Sale  of  raiboad.     Hinchman  v.  Phila. 

&  West  Chester  Turnpike  Road,  150. 
1849.  April  9.     P.  L.  533.     Debtor's  exemption.    Bradley  v.  West 

Chester  Ry.,  72. 
1851.  April  3.     P.  L.  320.    Road  law.    Palo  Alto  Road,  104. 

1854.  AprQ  13.     §  3,  P.  L.  352.      Opening  of  streets.     Lancaster 

County  V.  Lancaster  City,  411. 

1855.  April  26.     P.  L.  309.     Damages  for  death.     Schnatz  v.  P. 

&  R.  R.  R.,  602. 

1855.  April  27.     P.  L.  368.     Fee  tail.     Armstrong  v.  Michener,  21. 

1856.  April  22.     §  6,  P.  L.  533.     Resulting  trust.     MiUer  v.  Ba- 

ker, 172. 

1858.  May  28.  P.  L.  622.  Interest  on  land  damages.  Klages  v. 
Terminal  Co.,  386. 

1860.  March  31.  §  133,  P.  L.  414.  Discharge  from  imprison- 
ment.    Wentzel's  Appeal,  252. 

1863.  April  22.  P.  L.  531.  Fraud  of  guardian.  Wentzel's  Ap- 
peal, 252. 

1865.  Mai-ch  15.  P.  L.  356.  Sale  of  railroad.  Hinchman  v.  Phila. 
&  West  Chester  Turnpike  Road,  150. 

1868.  April  4.  P.  L.  58.  Damages  for  death.  Schnatz  v.  P.  & 
R.  R.  R.,  602. 

1871.  June  19.     P.  L.  1361 .     Crossing  of  one  railroad  by  another. 
Penna.  S.  Val.  R.  R.  v.  P.  &  R.  R.  R.,  277. 
(xxii) 
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ACTS  OF  ASSEMBLY  CONSTRUED.  xxiii 

1873.  April  8.     P.  L.  64.     Exemption  from  taxation.     Philadel- 

phia V.  Barber,  123. 

1874.  May  14.     P.  L.  158.     Exemption  from  taxation.     Philadel- 

phia V.  Barber,  123  ;  Philadelphia  v.  Masonic  Home,  572. 

1874.  June  2.  P.  L.  271.  Limited  partnerehip.  Haslet  v.  Kent, 
85. 

1876.  Mayl.     P.  L.  89.     Limited  partnership.     Hasletv.  Kent,  85. 

1878.  June  12.  P.  L.  205.  Liability  of  gi-antees  of  real  estate  for 
moitgages.     Lennox  v.  Brower,  191. 

1885.  May  29.  P.  L.  29.  Use  of  streets  by  natural  gas  company. 
McDevitt  V.  People's  Nat.  Gas  Co.,  367. 

1887.  May  23.  P.  L.  160.  Cempetency  of  witness.  Turner  v. 
Warren,  336. 

1887.  May  23.  P.  L.  158.  Evidence,  Party  dead,  Sutherland  v. 
Ross,  29  ;  Irwin's  Est,  82. 

1887.  May  23.  P.  L.  158.  Evidence,  Husband  and  wife.  Wells 
V.  Brunner,  460. 

1887.  June  1.  P.  L.  285.  Division  of  boroughs.  Darby  Borough 
School  District's  Appeal,  79. 

1889.  May  23.  P.  L.  277.  Incorporation  of  cities  of  the  third 
class.     Lackawanna  township,  494. 

1889.  May  23.  Art.  5,  §3,  clause  10,  P.  L.  288.  Municipal  as- 
sessments.    Scranton  v.  Bush,  499. 

1891.  May  16.     P.  L.  75.     Road  law.     West  Chester  Alley,  89. 

1891.  May  20.  P.  L.  90.  Manufacture  of  electricity  by  borough. 
Linn  v.  Chambersburg  Boro.,  511. 

1881.  May  20.  P.  L.  101.  Salaried  officers  of  corporations  as  di- 
rectors.    Com.  V.  Fernberger,  55. 
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CASES 

IN 

THE  SUPREME  COURT 

OF 

PENNSYLVANIA. 


Bitterling  et  al.,  Exrs.  of  Keipler,  Appellants,  v.  Deshler. 

Practice — Amendmentr-Form  of  action. 

A  motion  to  amend  by  changing  the  form  of  action,  when  not  made  un- 
til nearly  six  months  after  a  judgment  of  nonsuit  has  been  entered,  and 
after  the  statute  of  limitations  has  become  a  bar  to  the  action,  is  too  late. 

Principal  and  agent^Accaunis^Evidence, 

In  an  action  of  assumpsit  brought  by  one  of  sevei'al  executors  without 
the  consent  or  approval  of  the  others  against  an  agent  of  the  testatrix  for 
ao  account,  a  nonsnil  is  properly  entered,  where  the  testimony  shows  that 
the  defendant  made  regular  statements  to  testatrix,  that  the  balance  showed 
by  them  was  always  paid,  and  that  testatrix  was  satisfied  with  them. 

Argued  Jan.  80, 1894.  Appeal,  No.  34,  July  T.,  1893,  by 
plaintifEs,  Celiuda  Bitterling,  Annie  E.  Seip  et  al.,  surviving 
executrices  of  Saiuh  Keipler,  deceased,  from  judgment  of  C.  P. 
Lehigh  Co.,  Nov.  T.,  1891,  No.  46,  entering  nonsuit  in  favor  of 
defendant,  William  H.  Deshler.  Before  Green,  Williams, 
McCoLLUM,  Dean  and  Fell,  J  J.     AflSrmed. 

Assumpsit  against  agent  for  account.  Before  Albright,  P.  J. 

At  the  trial  it  appeared  that  Annie  E.  Seip  was  the  only 
contending  plaintiff.  The  other  parties  named  as  plaintiffs 
stated  that  they  opposed  the  litigation,  and  that  their  names 
were  used  against  their  wishes. 

Vol.  clx — 1  (1) 
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2     BITTERLING  et  al.,  Exrs.,  AppeUants,  v.  DESHLER. 

Statement  of  Facts — Arguments.  [160  Pa. 

Defendant  was  a  son-in-law  of  testatrix  and  was  employed 
by  her  as  agent  to  collect  rents,  pay  taxes  and  insurance,  make 
repairs  to  buildings,  and  to  account  to  her  for  balance.  The 
evidence  disclosed  that  defendant  made  statements  at  regular 
intervals  to  testatrix,  and  that  she  and  her  daughter  Emma  ex- 
amined them ;  that  the  balance  was  paid  according  to  these 
statements ;  and  that  Mrs.  Keipler  was  "  entirely  satisfied  "  with 
them.  The  court  entered  a  compulsory  nonsuit.  About  six 
months  after  the  entry  of  the  nonsuit  plaintiff  made  the  fol- 
lowing motion : 

"  And  now  March  7,  1898,  Isaac  Chism,  attorney  for  plain- 
tiffs, moves  the  court  nunc  pro  tunc  to  permit  an  amendment 
or  change  of  the  form  of  action  in  this  suit  from  assumpsit  to 
account  render  to  be  made  as  if  moved  immediately  before  the 
entry  of  the  nonsuit,  in  order  that  a  proper  decision  of  the  cause 
upon  its  merits  may  be  rendered,  upon  the  plaintifik'  paying 
all  costs  up  to  the  time  of  amendment  as  required  by  law." 

The  court  refused  to  take  off  the  nonsuit,  or  permit  the 
amendment. 

JSrrors  assigned  were  (1)  refusal  to  take  off  nonsuit;  (2)  re- 
fusal to  permit  amendment. 

haac  Chiam^  for  appellants,  cited :  1  Chit.  PI.  240 ;  Seymour 
v.  Hubert,  92  Pa.  499 ;  Drexel  v.  Raimond,  23  Pa.  21 ;  5  A.  &  E. 
Ency.  L.  628 ;  7  lb.  360 ;  19  lb.  220 ;  Bucklin  v.  Davidson,  155 
Pa.  362 ;  McFadden  v.  Sallada,  6  Pa.  289 ;  Bradley  v.  Hughes, 
Dist.  Ct.  Phila.,  2  T.  &  H.  Pr.  147 ;  McFaddin  v.  Erwin,  2 
Whai*t.  40;  Reeside's  Exrs.  v.  Reeside,  49  Pa.  322;  McLean 
v.  Wade,  53  Pa.  146 ;  Irvine  v.  Hanlin,  10  S.  &  R.  219 ;  Galla- 
gher V.  Gallagher,  6  Phila.  528 ;  Acts  of  April  4, 1831,  P.  L. 
491 ;  May  4, 1852,  §  2,  P.  L.  574;  April  15, 1869,  P.  L.  30; 
May  10,  1871,  P.  L.  265 ;  May  28, 1887,  P.  L.  158 ;  2  T.  &  H. 
Pr.  §  1672 ;  Scranton  City  v.  Barnes,  147  Pa.  461 ;  Smith  v. 
Bellows,  77  Pa.  441 ;  Fidler  v.  Hershey,  90  Pa.  366 ;  Patton  v. 
R.  R.,  96  Pa.  169 ;  Rodrigue  v.  Curcier,  15  S.  &  R.  83 ;  Erie 
City  Iron  Works  v.  Barber,  118  Pa.  17 ;  Collins  v.  Barnes,  130 
Pa.  356 ;  Ins.  Co.  v.  Adams,  10  Atl.  R.  895 ;  Com.  v.  Press  Co., 
Ltd.,  166  Pa.  516. 
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BITT£RLING  et  al.,  Exrs.,  Appellants,  v.  DESHLER.     8 
1894.]  Arguments — Opinion  of  the  Court. 

Edward  Marvey^  John  Rupp  with  him,  for  appellee,  cited : 
Reeside's  Exr.  v.  Reeside,  49  Pa.  322;  Gillis  v.  McKinney,  6 
W.  &  S.  78 ;  McFadden  v.  Sallada,  6  Pa.  287 ;  Bredin  v.  Drew, 
2  Watte,  95;  Wagner  v.  Peterson,  88  Pa.  288;  Gallagher  v. 
Gallagher,  6  PhUa.  628 ;  Act  of  May  10, 1871,  P.  L.  266 ;  Tyr- 
rill  V.  Lamb,  96  Pa.  467 ;  Herdic  v.  Woodward,  76  Pa.  479. 

Pkb  Cubiam,  February  12, 1894: 

An  examination  of  the  testimony  in  this  case  convinces  us 
that  there  is  no  merit  in  the  claim  of  the  plaintifib,  and  that 
tihey  were  not  entitled  to  recover  anything  in  any  form  of  ac- 
tion. The  proposed  amendment  therefore,  even  if  applied  for 
in  time,  which  it  was  not,  would  be  of  no  service  to  the  plaintiffs, 
as  it  would  give  them  no  cause  of  action  for  which  a  recovery 
could  be  had.  The  motion  to  amend  by  changing  the  form  of 
action  was  not  made  until  nearly  six  months  after  the  judgment 
of  nonsuit  was  entered,  and  after  the  statute  of  limitations  had 
become  a  bar  to  the  action.  Of  course  it*was  too  late  and  was 
rightly  refused. 

Judgment  affirmed. 


160 

Walton,  Appellant,  v.  Bryn  Mawr  Hotel  Co.  ^'223 

Negligence— Erection  of  buildings— LiabilUy  of  owner  for  accidents. 

A  person  who  is  erectlDg  a  building  or  other  structure,  is  not  liable  for 
accidents  happening  in  the  course  of  the  erectioD  if  he  exercises  ordinary 
care  in  selecting  competent  persons  to  do  the  work. 

A  hotel  company  which  has  employed  a  skillful  and  competent  archi- 
tect and  superintendent  for  the  construction  of  its  hotel,  is  not  liable  to  a 
carpenter  employed  on  the  building  for  injuries  caused  by  the  falling  in  of 
a  floor  from  a  cause  not  made  clear  by  the  testimony. 

Argued  Jan.  31,  1894.  Appeal,  No.  161,  July  T.,  1898,  by 
plaintiff,  Abel  Walton,  from  judgment  of  G.  P.  Montgomery 
Co.,  Dec.  T.,  1891,  No.  10,  entering  nonsuit  in  favor  of  de- 
fendant. Before  Green,  Williams,  McCollum,  Dean  and 
Fell,  J  J.    Affirmed. 

Trespass  for  personal  injuries.     Before  Weand,  J. 
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4       WALTON,  Appellant,  v.  BRYN  MAWR  HOTEL  CO. 

Statement  of  Facts— Opinion  of  the  Court.  [160  Pa. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  entered  a  compulsory  nonsuit,  and  subsequently 
refused  to  take  it  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

James  B.  Holland^  John  M.  Dettra  with  him,  for  appellant, 
cited :  Bucklin  v.  Davidson,  166  Pa.  362  ;  Mullan  v.  Mail  Co., 
78  Pa.  25 ;  R.  R.  v.  Bell,  112  Pa.  400 ;  Patterson  v.  R.  R.,  76 
Pa.  889 ;  R.  R.  v.  Decker,  82  Pa.  119 ;  Ross  v.  Walker,  139  Pa. 
42  ;  Tissue  v.  R.  R.,  112  Pa.  91 ;  Trainor  v.  R.  R.,  137  Pa.  148 ; 
R.  R.  V.  Bresmer,  97  Pa.  103  ;  Walbert  v.  Trexler,  166  Pa.  112 ; 
Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  146  ;  Coal  Co.  v.  Jones,  86 
Pa.  432 ;  Frazier  v.  R.  R.,  38  Pa.  104  ;  Lewis  v.  Seifert,  116 
Pa.  628. 

Henry  Freedley^  J.  Howard  Gendell  and  Charles  Hunsicker^ 
for  appellee,  not  heard,  cited :  Reese  v.  Clark,  146  Pa.  466 ; 
Monies  v.  Canal  Co.;  141  Pa.  632 ;  Watson  v.  Muiihead,  67 
Pa.  161 ;  Fawcett  v.  Bigley,  69  Pa.  411 ;  R.  R.  v.  Plank  Road 
Co.,  71  Pa.  360 ;  Bigley  v.  Williams,  80  Pa.  107  ;  Relief  Assn. 
V.  Post,  122  Pa.  679 ;  Water  Co.  v.  Stewartson,  96  Pa.  436 ; 
Fuel  Supply  Co.  v.  Boundy,  122  Pa.  449 ;  Steamship  Co.  v. 
Landreth,  102  Pa.  131 ;  Ford  v.  Anderson,  139  Pa.  261 ;  Keh- 
ler  V.  Schwenk,  144  Pa.  348 ;  Melchert  v.  Brewing  Co.,  140 
Pa.  448 ;  Augerstein  v.  Jones,  139  Pa.  183  ;  Faber  v.  Mfg.  Co., 
126  Pa.  387  ;  Mensch  v.  R.  R.,  160  Pa.  698 ;  Hartman  v.  R. 
R.,  144  Pa.  346 ;  McAvoy  v.  Penna.  Woolen  Co.,  140  Pa.  1 , 
Kinney  v.  Corbin,  132  Pa.  341 ;  Mfg.  Co.  v.  McCormick,  118 
Pa.  619 ;  Ci-awford  v.  Stewart,  19  W.  N.  48 ;  Ross  v.  Walker, 
139  Pa.  42 ;  Painter  v.  Pittsburgh,  46  Pa.  213 ;  Allen  v.  Wil- 
lard,  67  Pa.  374 ;  Reed  v.  Allegheny,  79  Pa.  300 ;  Hunt  v.  R. 
R.,  61  Pa.  476 ;  Smith  v.  Simmons,  103  Pa.  32 ;  Erie  v.  Caulk- 
ins,  86  Pa.  247 ;  Improvement  Co.  v.  Rhoads,  116  Pa.  877  ; 
Welsh  V.  Panish  Co.,  148  Pa.  699 ;  Sykes  v.  Packer,  99  Pa. 
466  ;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  146  ;  Wright  v.  R.  R., 
26  N.  Y.  662 ;  Albro  v.  Agawam  Co.,  6  Cush.  76 ;  Mansfield 
etc.  Co.  V.  McEnery,  91  Pa.  186  ;  Walden  v.  Finch,  70  Pa.  460. 

Per  Curiam,  February  12, 1894: 

The  plaintiff,  a  carpenter,  was  injured  while  at  work  on  the 
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WALTON,  AppeUant,  v.  BRYN  MAWR  HOTEL  CO.       5 
1894.]  Opinioii  of  the  Court. 

defendant's  hotel  building  during  its  construction  by  a  fall  from 
the  fifth  story.  Some  men  were  at  work  drawing  up  heavy 
joists  which  were  piled  up  on  the  fifth  story  and  a  lintel  crossing 
the  corridor  gave  way  at  one  end  and  let  down  the  floor,  and 
the  plaintiff  and  two  others  fell  and  were  injured.  There  was 
some  evidence  that  the  tiles  or  hollow  bricks  of  which  the  par- 
tition walls  were  built,  on  which  the  lintels  rested,  were  not  as 
strong  as  they  should  be,  but  whether  the  lintel  gave  way  on 
this  account,  or  because  of  the  extra  weight  of  the  joists,  was 
entirely  uncertain  under  the  testimony.  The  defendant  com- 
pany employed  architects  of  high  standing  in  their  profession, 
and  a  superintendent  whose  capacity  and  fitness  were  unques- 
tioned, to  erect  the  building.  There  was  no  proof  which  at  all 
impugned  the  competency  or  ability  of  either  the  architects  or 
the  superintendent,  to  conduct  this  class  of  work.  It  was  dur- 
ing the  progress  of  the  erection  that  the  accident  occurred. 
There  was  no  definite  proof  that  the  accident  occurred  through 
any  inherent  weakness  of  the  bricks.  The  case  comes  clearly 
within  the  principle  settled  in  many  cases,  that  one  who  is 
erecting  a  building  or  other  structure,  is  not  liable  for  accidents 
happening  in  the  course  of  the  erection  if  he  exercises  ordinary 
care  in  selecting  competent  persons  to  do  the  work.  The  sub- 
ject was  fully  discussed  in  the  opinion  of  this  court  in  the  case 
of  Mansfield  Coal  etc.  Co.  v.  McEnery,  91  Pa.  185,  in  which 
we  held  that  a  bridge  company  was  not  liable  for  the  falling  of 
their  bridge  while  one  who  was  crossing  fell  and  lost  his  life. 
Other  illustrations  of  the  doctrine  are  found  in  Walden  v.  Finch, 
70  Pa.  460;  Ardesco  OQ  Co.  v.  Gilson,  63  Pa.  146;  Sykes  v. 
Packer,  99  Pa.  466 ;  Monies  v.  Canal  Co.,  141  Pa.  632.  The 
discussions  have  been  so  full  in  the  cases  cited,  and  in  many 
others,  that  we  think  it  unnecessary  to  indulge  in  any  repeti- 
tion here. 
Judgment  affirmed. 
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6  HOATS  V.  ASCHBACH,  AppeUant 

Syllabus-^Statement  of  Facts.  [160  Ps. 

Hoats  V.  Aschbach,  Appellant. 

Promissory  note — Fraud — Evidence, 

In  a  suit  on  a  promissory  note,  it  appeared  that  the  maker  of  the  note, 
who  was  the  defendant,  gave  the  note  to  the  payee  in  payment  for  an  or- 
der for  slate  which  turned  out  to  be  fraudulent.  The  plaintiff  discounted 
the  note,  and  paid  the  proceeds  over  to  the  payee.  There  was  no  evidence 
that  plaintiff  had  knowledge  of  the  fraudulent  character  of  the  slate  order 
or  that  he  participated  in  the  proceeds  of  the  fraud.  Eeld^  that  it  was 
proper  to  give  binding  instructions  for  plaintiff. 

Argued  Jan.  31, 1894.  Appeal,  No.  197,  Jan.  T.,  1894,  by 
defendant,  Gerhard  C.  Aschbach,  from  judgment  of  C.  P.  Le- 
high Co.,  Sept.  T.,1891,  No.  38,  on  verdict  for  plaintiff,  Morris 
Hoats.  Before  Green,  Williams,  McCollum,  Dean  and 
Fell,  JJ.     Affirmed. 

Assumpsit  on  promissory  note.    Before  Albright,  P.  J. 

At  the  trial,  it  appeared  that  on  Oct.  4,  1889,  plaintiff  and 
W.  P.  Snyder  called  on  defendant  at  his  place  of  business  and 
presented  the  following  order  for  slate,  signed  by  P.  M.  Hower : 
"  Cherryville,  Pa.,  Oct.  2, 1889.  Mr.  W.  P.  Snyder,  Dear  Sir : 
Your  order  for  150  sq.  of  slate,  [at  etc.]  is  noted  and  will  be 
shipped  per  your  order  as  paid."  Snyder  said  the  slate  had  been 
paid  for.  Plaintiff  then  advised  defendant  to  accept  the  order. 
Plaintiff  objected  to  a  telegram  being  sent  to  Hower,  question- 
ing the  order.  Defendant  finally  bought  the  order,  and,  in 
payment,  it  was  agreed  Snyder  should  take  a  piano  worth  $850, 
should  pay  an  old  bill  of  $46.00  which  he  owed  defendant, 
and  which  was  then  in  plaintiff's  hands  for  collection,  and  the 
balance,  $255,  should  be  paid  to  Snyder  in  cash.  Defendant 
then  stated  that  he  did  not  have  the  money  to  pay  Snyder  the 
balance  in  cash,  whereupon  plaintiff  proposed  that  defendant 
should  give  a  note  for  the  balance,  $255,  payable  to  the  order 
of  Snyder,  that  Snyder  should  indorse  it,  and  he  (plaintiff) 
would  discount  it  and  give  Snyder  the  money  for  it.  The  or- 
der was  then  assigned  to  defendant  by  Snyder,  and  defendant 
then  signed  the  note  in  suit  to  the  order  of  Snyder,  who  at  once 
indorsed  it  and  gave  it  to  plaintiff,  who  gave  Snyder  $240  for 
it,  deducting  therefrom  the  sum  of  $15.00,  which  Snyder  then 
owed  plaintiff. 
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1894.]  Statement  of  Faots^Arguments. 

The  order  was  genuine  but  the  slate  had  not  been  paid  for. 
It  did  not  appear  from  the  evidence  that  plaintiff  was  connected 
with  Hie  fraud. 

The  court  charged  in  part  as  follows : 

^'  [  There  seems  to  be  no  doubt  that  the  defendant  when  he 
made  this  note  and  passed  it  off  to  the  plaintiff  was  deceived 
by  somebody ;  it  is  probably  not  too  much  to  say  that  he  was 
defrauded.  But  the  main  effort  on  the  trial  was  to  show  that 
the  plaintiff  was  to  blame  for  the  wrong  that  had  been  done. 
If  that  were  the  fact  then  he  could  not  recover.  But  upon 
examining  the  evidence  submitted  carefully  after  it  was  written 
out,  ihe  court  came  to  the  conclusion  that  there  was  no  evi- 
dence in  the  case  from  which  a  jury  could  find,  if  a  fraud  was 
practiced  on  the  defendant,  that  the  plaintiff  was  connected 
with  it — ^no  evidence  in  the  case  from  which  a  jury  could  find 
that  he  was  a  party  to  any  scheme  to  cheat  the  defendant  and 
to  obtain  the  note ;  and  this  being  the  case,  the  court  is  bound 
to  give  positive  instructions  to  the  jury,  and  therefore  we  in- 
struct you  that  you  find  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  the  note  with  interest :  $314.75  is  now  admitted 
by  the  parties  to  be  the  correct  amount  due.]  "  [1] 

Plaintiff's  request  for  binding  instructions  was  complied 
with.  [2] 

Verdict  and  judgment  for  plaintiff  for  $814.75. 

Errori  asngned  were  (1,  2)  instructions,  quoting  them. 

John  JRupp^  James  B.  Deskler  with  him,  for  appellant,  cited : 
Howard  Express  Co.  v.  Wile,  64  Pa.  201 ;  Hyatt  v.  Johnston, 
91  Pa.  200;  Raby  v.  Cell,  85  Pa.  80;  Bank  v.  Wirebach,  106 
Pa.  87. 

Edward  Harvey^  for  appellee,  cited :  Phelan  v.  Moss,  67  Pa. 
59 ;  Goodman  v.  Harvey,  4  A.  &  E.  870 ;  Bank  v.  Dorchester 
&  Milton  Bank,  10  Cush.  488 ;  McSparren  v.  Neeley,  91  Pa. 
17 ;  Mason  v.  Frick,  105  Pa.  162 ;  State  Bank  v.  McCoy,  69 
Pa.  204;  Moorehead  v.  Gilmore,  77  Pa.  119;  Saylor  v.  Bank, 
1  Walker,  828;  Houk  v.  Foley,  2  P.  &  W.  245;  Cooley  on 
Torts,  474 ;  Rapalje  &  Lawrence's  Law  Die.  228 ;  McDowell 
V.  Rissell,  87  Pa.  164;  Bear's  Est.,  60  Pa.  486;  Mead  v.  Con- 
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roe,  113  Pa.  220;  Jones  v.  Lewis,  148  Pa.  284;  Battles  & 
WeliSter  v.  Laudenslager,  84  Pa.  446 ;  Abbey  v.  Dewey,  25 
Pa.  413 ;  Express  Co.  v.  Wile,  64  Pa.  201 ;  Lerch  v.  Bard,  153 
Pa.  575. 

Per  Curiam,  February  12, 1894: 

It  was  proved  on  the  trial  and  not  at  all  contradicted,  that 
Hoats  advanced  to  Snyder  the  whole  amount  of  the  note  in 
controversy,  less  the  discount.  There  was  not  a  particle  of 
proof  that  Hoats  got  back  from  Snyder  any  of  the  money  paid 
him  except  a  small  account  for  fees  which  Snyder  owed  him, 
and  there  was  no  evidence  whatever  that  Hoats  participated 
in  the  pi*oceeds  of  the  fraud.  It  is  impossible  to  perceive  there- 
fore why  he  would  join  with  Snyder  in  imposing  upon  Asch- 
bach  a  fraudulent  order  for  the  slate.  After  a  very  careful 
reading  of  defendant's  testimony,  we  agree  with  the  learned 
judge  of  the  court  below  in  holding  that  there  is  no  evidence 
in  the  case  sufficient  to  connect  Hoats  with  the  fraud,  and 
therefore  we  are  of  opinion  that  the  direction  to  find  a  verdict 
for  the  plaintiff  was  correct. 

Judgment  affirmed. 


Axford,  Appellant,  v.  Thomas  et  al. 

Sale — Installments  of  purchase  money— Contract^Forfeiture. 

Three  persons  entered  into  a  joint  agreement  to  purchase  a  quarry. 
One  of  them  was  to  advance  the  purchase  money,  the  other  two  to  repay 
him  by  monthly  installments,  in  the  meantime  having  the  use  of  the  land 
for  quanying.  The  agreement  further  provided :  **  In  case  the  paity  of 
the  second  part,  by  neglect  or  refusal  to  pay  the  aforesaid  monthly  install- 
ments, becomes  more  than  three  months  in  arrears,  then  this  agi*eement  to 
become  null  and  void,  and  the  party  of  the  second  part  to  forfeit  to  the 
party  of  the  first  part  all  the  amounts  paid  by  them  and  relinquish  all 
claims  against  the  party  of  the  first  part/'  Held,  that  time  was  of  the 
essence  of  the  contract,  and  that  a  failure  to  pay  any  one  of  the  monthly 
installments  worked  a  forfeiture  not  only  of  tiie  agreement  but  of  the 
previous  payment. 

Argued  Jan.  81, 1894.  Appeal,  No.  178,  Jan.  T.,  1894,  by 
plaintiff,  George  Axford,  from  judgment  of  C.  P.  Montgomery 
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1894.]  Statement  of  Facts. 

Co.,  June  T.,  1892,  No.  181,  on  verdict  for  defendants,  Edward 
Thomas  et  al.  Before  Grbbn,  Williams,  McCollum,  Dean 
and  Fell,  J  J.     AflBrmed. 

Assumpsit  on  estrepement  bond.     Before  Swartz,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  was  the  assignee  of 
the  rights  of  Furlong  &  Romig  under  an  agreement  in  writing 

which  was  as  follows :  "  This  agreement  made  this day  of 

April,  1890,  between  Edward  Thomas,  of  Norristown,  Penna.,  of 
the  first  part,  and  Andrew  J.  Furlong,  of  Norristown,  Penna., 
and  Charles  S.  Romig,  of  Jeffersonville,  Penna.,  of  the  second 
part,  witnesseth  that  the  party  of  the  first  part  agrees  to  purchase 
of  the  Norristown  Land  and  Improvement  Company  three 
acres  of  land  at  the  corner  of  Montgomery  avenue  and  the 
Pennsylvania  Schuylkill  Valley  Railroad  for  the  sum  of  $1,850, 
the  party  of  the  second  part  to  pay  the  party  of  the  first  part 
the  sum  of  $50.00  at  the  time  of  signing  this  agreement  and 
the  balance  of  the  amount  of  the  purchase  money,  to  wit,  $1,300, 
to  be  paid  by  the  party  of  the  second  part  to  the  party  of  the 
first  part  in  regular  monthly  installments  of  not  less  than  $38.33 
each  month  with  interest  at  the  rate  of  six  per  cent  on  the  un- 
paid amount.  When  the  whole  amount  of  the  purchase  money 
has  been  paid  by  the  party  of  the  second  part  to  the  party  of 
the  first  part,  then  the  land  is  to  be  equally  divided  into  three 
parts  according  to  its  value  at  that  time,  the  party  of  the  first 
part  to  retain  one  part  and  convey  to  the  party  of  the  second 
part  a  deed  for  the  remaining  two  parts.  In  case  party  of  the 
second  part,  by  neglect  or  refusal  to  pay  the  aforesaid  monthly 
installments,  becomes  more  than  three  months  in  arrears,  then 
this  agreement  to  become  null  and  void,  and  the  party  of  the 
second  part  to  forfeit  to  the  party  of  the  first  part  all  the 
amounts  paid  by  them  and  relinquish  all  claims  against  the 
party  of  the  first  part.  The  party  of  the  second  part  to  have 
the  privilege  of  quarrj'ing  stone  on  the  land  as  long  as  this 
agreement  remains  in  force." 

Plaintiff  fell  in  arrears  and,  on  April  9, 1891,  defendants  is- 
sued a  writ  of  ejectment  and  procured  a  writ  of  estrepement. 
Plaintiff  then  stopped  quarrying,  and  Thomas  took  possession 
and  worked  the  quarry.  Plaintiff  was  notified  prior  to  the  be- 
ginning of  the  ejectment  that  Thomas  insisted  on  a  forfeiture. 
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Plaintiff  claimed  that  Thomas  agfreed  to  accept  the  payment 
of  $164  on  or  before  April  Ist,  and  that  on  Feb.  25th  plaintiff^ 
tendered  to  him  $155. 

Plaintiff's  points  were  as  follows : 

'^  1.  The  agreement  in  this  case  is  an  agreement  of  sale  and 
not  a  letting,  and  under  it  no  relation  of  landlord  or  tenant 
arose.  The  possession  of  Axf ord  of  these  premises  was  as  owner 
and  not  as  tenant.  Answer :  This  is  true,  but  if  the  plaintiff 
became  more  than  three  months  in  arrears  in  the  monthly  in- 
stallments, then  the  agreement  under  its  terms  became  null  and 
void  and  the  plaintiff  forfeited  all  money  paid  and  relinquished 
all  claims  against  the  defendant.''  [1] 

^^  2.  Under  the  terms  of  this  agreement  time  was  not  of  the 
essence  of  the  contract,  and  no  right  of  re-entry  or  of  retaking 
possession  arose  in  Thomas  upon  the  mere  default  of  Axford  in 
the  payment  of  any  installment  of  the  purchase  money.  An- 
swer :  This  is  true.  It  required  a  default  in  three  installments 
before  the  plaintiff  lost  his  right  to  the  use  of  the  quarry."  [2] 

^^  2.  If  the  jury  believe  that  Thomas  agreed  that  he  would 
accept  the  payment  of  the  sum  of  $154  on  or  before  the  first  of 
April,  then  the  tender  of  $155  on  Feb.  25th  precluded  any  for- 
feiture under  the  terms  of  this  agreement,  and  at  the  time  of 
issuing  this  estrepement  there  was  no  right  of  possession  in 
Thomas  to  warrant  the  issuing  of  the  writ,  and  the  plaintiff  is 
entitled  to  recover  such  damages  as  you  may  find  he  has  actu- 
ally suffered.  Answer :  I  affirm  this  point  in  submitting  this 
case  to  you,  but  I  reserve  the  question  whether  there  is  any 
evidence  in  this  case  to  be  submitted  to  the  jury  upon  which 
the  plaintiff  is  entitled  to  recover."  [8] 

Defendant's  points  were  as  follows : 

"1.  That  the  failure  of  Axford  to  pay  the  amount  stipulated 
for  the  term  of  three  months  worked  a  forfeiture  of  the  agree- 
ment unless  the  defendant  waived  his  right  thereunder."  Af- 
firmed. [4] 

"  2.  That  if  the  juiy  find  that  Axford  failed  to  pay  the  sum 
of  $88.88,  with  interest  for  three  months,  according  to  the  terms 
of  the  agreement,  it  became  void  and  all  claims  were  relinquished 
by  the  plaintiff,  and  the  jury  must  i*ender  a  verdict  for  the  de- 
fendant. Answer :  This  is  true  unless  you  find  that  there  was 
an  agreement  to  waive  this  stipulation  of  the  contract."  [5] 

Verdict  and  judgment  for  defendants. 
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AXFORD,  AppeUant,  v.  THOMAS  et  al.  11 

1894.]  Opinion  of  Court  below. 

The  court  overruled  a  motion  for  a  new  trial,  in  an  opinion> 
in  part  as  follows : 

^^  The  contract,  in  plain  words,  provides  for  a  forfeiture  of 
the  money  paid  as  well  as  a  forfeiture  of  all  rights  under  the 
agreement.  It  }§  true,  forfeitures  are  odious  in  law  when  they 
are  unconscionable  or  work  injustice,  but  where  time  is  of  the 
essence  of  the  contract,  equity  will  follow  the  law  and  will 
enforce  a  covenant  of  forfeiture  as  essential  to  do  justice : 
Brown  v.  Vandegrift,  80  Pa.  142.  Parties  may  make  time  of 
the  essence  of  the  contract  by  an  express  agreement ;  if  they 
do,  the  law  will  not  make  a  new  contract  for  them :  Becker  v. 
Smith,  69  Pa.  472;  D' Arras  v.  Keyser,  26  Pa.  264 ;  Dauchy  v. 
Pond,  9  Watts,  49.  If  a  covenant  of  forfeiture  can  be  sus- 
tained between  a  landlord  and  tenant,  (Brown  v.  Vandegrift, 
supra,)  how  much  more  essential  is  such  covenant  to  the  con- 
tract now  before  us.  The  plaintiff  was  operating  the  quarry ; 
the  profits  went  into  his  pocket ;  the  defendant  had  no  share 
in  these  profits.  Unless  the  defendant  has  some  speedy  remedy 
to  pi-otect  himself,  he  may,  without  any  compensation,  lose  hia 
entire  property.  The  installments  may  remain  unpaid,  and  all 
of  value  in  the  property  may  be  carted  away. 

"  According  to  tiie  evidence,  the  plaintiff  was  paying  for  the 
land  with  the  stone  he  was  taking  out  of  it.  The  plaintiff  had 
the  advantage  of  securing  a  property  without  any  ready  money ; 
the  defendant  stepped  in,  advanced  the  means  to  buy,  and  no 
doubt  the  covenant  of  forfeiture  was  introduced  as  a  corres- 
ponding advantage  to  the  defendant.  The  plaintiff  had  all  to 
gain  and  nothing  to  lose.  If  the  quarry  proved  valueless,  he 
could  abandon  the  property  and  leave  it  on  the  hands  of  the 
defendant;  if  it  proved  profitable,  he  could  pay  for  the  prop- 
erty with  the  income  from  the  quarry.  Time  is  material,  and 
of  the  essence  of  the  contract  where  the  remedies  are  not  mu- 
tual :  Westerman  v.  Means,  12  Pa.  97. 

^^  The  plaintiff  had  the  possession,  and  without  the  remedy 
by  forfeiture  the  defendant  was  helpless.  He  might  bring  suit 
for  the  monthly  installments,  but  before  a  final  recovery  of  the 
money,  even  if  such  recovery  were  possible,  the  property  may 
be  ruined  or  valueless. 

^*  The  defendant  received  seven  of  the  monthly  installments 
under  the  contract.    If  the  quarry  was  as  profitable  as  indicated 
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by  the  plaintiflTs  evidence,  then  the  forfeiture  did  not  work 
any  serious  hardship. 

"  The  defendant  is  an  old  man  of  eighty  years,  and  if  the 
plaintiflf  lost  the  benefits  of  a  good  bargain  by  neglecting  and 
ignoring  the  rights  of  the  defendant  he  ha^no  one  to  blame 
but  himself.  The  juiy  found  that  the  defendant  did  not  waive 
the  forfeiture,  and  the  plaintiff  cannot  truthfully  say  that  he 
was  injured  by  any  act  of  the  defendant. 

^^  It  is  said  the  plaintiff  was  a  vendee  in  possession,  but  he 
was  in  possession  not  to  make  improvements  but  to  diminish 
the  value  of  the  property.  He  does  not  fall  within  the  class  of 
cases  where  forfeitures  are  inequitable  because  of  the  loss  of  val- 
uable improvements.  In  Bodine  v.  Glading,  21  Pa.  60,  the 
vendor  was  not  required  to  convey  after  the  expiration  of  the 
fifteen  days  fixed  for  the  payment  of  the  purchase  money.  The 
court  said :  *  Commercial  transactions  would  be  greatly  embar- 
rassed and  the  grossest  injustice  would  be  done  if  the  people 
are  prohibited  from  making  their  own  contracts.'  " 

Errors  assigned  were  (1-6)  above  instructions,  quoting  them. 

Henry  Freedley^  A.  E,  Longaker^  with  him,  for  appellant, 
cited :  Decamp  v.  Feay,  6  S.  &  R.  826 ;  Solomon  v.  Wilson,  1 
Whart.  244 ;  D' Arras  v.  Keyser,  26  Pa.  264 ;  Streeper  v.  Wil- 
liams, 48  Pa.  464 ;  Dagenham  Dock  Co.,  L.  R.  8  Ch.  Ap.  1022 ; 
Remington  v.  Irwin,  14  Pa.  146 ;  Haverstick  v.  Gas  Co.,  29 
Pa.  266 ;  Sylvester  v.  Born,  132  Pa.  467. 

J.  P.  Hale  Jenkins^  for  appellees,  cited :  Hill  v.  Oliphant,  81 
Pa.  864  ;  Streeper  v.  Williams,  48  Pa.  464 ;  Dauchy  v.  Pond, 
9  Watte,  49;  Becker  v.  Smith,  69  Pa.  472;  Brown  v.  Vande- 
grift,  80  Pa.  142 ;  Munroe  v.  Armstrong,  96  Pa.  810 ;  Bellas  v. 
Hays,  6  S.  &  R.  448 ;  Rennyson  v.  Rozell,  106  Pa.  412 ;  Syl- 
vester  v.  Bom,  182  Pa.  467 ;  Westerman  v.  Means,  12  Pa.  97. 

Pee  Curiam,  February  12,  1894 : 

The  learned  court  below  left  it  to  the  juiy  to  say  whether 
there  had  been  any  waiver  of  the  forfeiture  contained  in  the 
agreement,  and  the  jury  found  by  their  verdict  that  there  was 
not.     The  clause  of  forfeiture  was  written  in  the  plainest  words. 
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VtH.'\  Opinion  of  the  Court. 

A  failure  to  pay  the  installments  for  a  definite  time  of  three 
months  avoided  the  agreement  by  its  express  terms.  It  was  the 
contract  and  therefore  the  law  of  the  parties.  Time  was  made 
of  the  essence  of  the  contract  and  we  cannot  disregard  that  pro- 
vision without  making  a  new  contract  for  the  parties.  The 
reasons  given  by  the  court  below  in  the  opinion  on  the  motion 
for  a  new  trial  are  sufficient  to  sustain  the  action  of  the  court 
Substantially  for  those  reasons  we  think  the  judgment  should 
be  affirmed. 
Judgment  affirmed. 


Stong's  Estate.     Stong's  Appeal. 

Executors — Trust  and  irustees^Investments— Surcharge^  WiU. 

Where  a  testator  directs  that  his  executor  shall  invest  his  estate  in  **  good 
real  estate  security/^  and  the  executors  fail  to  reduce  certain  personal 
bonds  to  judgment  until  after  the  obligor  has  become  insolvent,  one  execu- 
tor cannot  relieve  himself  from  liability  for  the  loss,  on  the  ground  that 
his  coexeeutor  had  the  custody  of  the  bonds,  collected  the  interest  on  them, 
and  had  the  entire  charge  of  the  business. 

Argued  Jan.  31,  1894.  Appeal,  No.  186,  Jan.  T.,  1894,  by 
George  W.  Stong,  executor,  from  decree  of  O.  C.  Montgomery 
Co.,  sustaining  exception  to  auditor's  report,  distributing  estate 
of  Phillip  Stong,  deceased.  Before  Green,  Williams,  McCol- 
LUM,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication  of  executor's  account. 
.  The  facts  appear  by  the  following  opinion  of  the  court  below, 
by  SWARTZ,  P.  J. : 

"  The  controversy  is  raised  by  the  following  exception  to  the 
auditor's  report :  *  The  learned  auditor  erred  in  not  surcharging 
the  accountant  with  the  sum  of  $738,  being  the  credit  claimed 
by  the  accountant  as  the  amount  not  collected  on  the  Wilson 
bonds.' 

"  The  facts  material  to  the  issue  are  not  in  dispute.  They 
may  be  stated  as  follows : 

"  Phillip  Stong  died,  testate,  Oct.  3,  1887.     His  widow  died 
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jon  Sept.  18,  1888.  The  testator  gave  to  his  wife  his  entire  es- 
tate for  life  with  the  privilege  of  using  so  much  thereof  as  may 
be  necessary  for  the  comfortable  maintenance  of  herself  and  his 
niece,  Alice  Dotts. 

^^  Upon  the  death  of  the  wife  the  will  makes  the  following 
•disposition :  ^  I  order  and  direct  that  upon  the  death  of  my  said 
wife  my  said  executors  shall  set  apart  out  of  the  balance  or 
residue  of  my  estate  the  sum  of  twelve  thousand  dollars  and 
^ely  invest  the  same  upon  good  real  estate  security,  and  pay 
over  the  interest  accruing  thereupon  semi-annually  to  my  said 
niece,  Alice  Dotts,  daughter  of  my  sister  Susan,  during  the  full 
term  of  her  life.' 

*^  Among  the  assets  of  the  estate  were  two  bonds,  one  with 
confession  of  judgment  for  $600  given  by  Thomas  Wilson  on 
Nov.  1, 1883,  payable  in  one  year ;  the  other  without  such  con- 
cession, made  by  the  said  Thomas  Wilson  for  $855,  dated  April  6, 
1882,  also  payable  in  one  year. 

^*  Algernon  S.  Jenkins,  the  executor,  was  a  man  of  business 
experience,  and  he  had  the  possession  and  the  custody  of  the 
Wilson  bonds.  Interest  was  paid  on  the  six  hundred  dollar 
bond  to  Nov.  1, 1888,  and  on  the  other  bond  to  April  6,  1889. 
The  last  interest  was  paid  to  Mr.  Jenkins  on  April  10, 1889. 

"Mr.  Jenkins  died  July  9,  1890.  The  surviving  executor 
made  demand  for  the  Wilson  papers  after  the  death  of  Mr.  Jen- 
kins, but  they  were  not  delivered  to  him  at  that  time.  As  soon 
iis  he  received  them  he  handed  them  over  to  his  counsel,  Mr. 
Rogers.  The  bond  with  the  confession  of  judgment  was  en- 
tered of  record  March  10, 1891,  and  on  April  29, 1891,  Thomas 
Wilson  confessed  judgment  on  the  other  claim  by  giving  a  bill 
single,  which  was  entered  the  same  day. 

"  At  the  testator's  death  Thomas  Wilson  was  the  owner  of  ^ 
farm  in  Horsham  township  containing  sixty-one  acres.  He 
also  owned  a  house  and  lot  in  Hatfield  township.  There  was 
A  mortgage  of  $2,000  on  the  farm  and  one  of  $1,600  on  the 
house  and  lot.  There  was  also  a  judgment  of  $600  entered 
April  6, 1887.  These  properties  were  appraised  at  $9,500  in 
1891  and  were  fully  as  valuable  in  1887  as  in  1891. 

"  The  situation  as  to  liens  against  the  Wilson  properties  re- 
mained unchanged  at  the  time  of  the  widow's  death,  in  Sep- 
itember,  1888,  but  on  April  1,  1889,  a  judgment  for  $1,800  was 
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entered ;  AprU  1,  1890,  one  for  *200 ;  May  28, 1890,  one  for 
1200;  Sept.  15, 1890,  one  for  $360.  Mr.  Wilson  made  an  as- 
flignment  for  the  benefit  of  creditors  on  May  1, 1891. 

^  The  sale  of  the  real  estate  by  the  assignee  realized  a  suffi- 
cient fund  to  pay  all  the  judgments  prior  in  time  to  the  Stong 
liens,  and  paid  on  the  Stong  judgment  of  1600  1181.48.  The 
judgment  of  $200  entered  May  28, 1890,  did  not  participate  in 
the  distribution.  Mr.  Wilson's  real  estate  was  released  from 
this  claim,  so  the  auditor  finds. 

^^The  accountant  purchased  the  farm  at  $1,500  over  and 
above  the  mortgage  incumbrance,  making  the  purchase  money 
$3,500  and  the  overdue  interest  on  the  mortgage  of  $2,000  at 
the  time  of  the  sale.  He  now  holds  the  farm  for  sale  and  will 
take  $6,000  for  it.  He  spent  in  permanent  improvements  over 
$100. 

^^  The  accountant  says,  ^  Jenkins  had  all  to  do  with  the  papers. 
I  had  nothing  at  all  to  do  with  the  papers  until  after  Mr.  Jen- 
kins died.  ...  I  don't  know  whether  they  were  judgments 
or  not.  .  .  .  Before  his  death  Jenkins  attended  to  it  himself. 
I  gave  the  Wilson  matter  no  attention.' 

^^  From  the  recital  of  these  facts  it  is  apparent  that  the  entry 
of  the  bond  for  $600  prior  to  April  1, 1889,  and  the  reduction 
to  judgment  of  the  bond  for  $855  prior  to  said  date,  would  have 
saved  both  bonds  to  the  testator's  estate.  Again,  if  the  bond 
for  $600  had  been  entered  of  record  prior  to  April  1, 1890,  it 
would  have  been  paid  in  full. 

^*  After  the  death  of  the  widow  in  September,  1888,  it  be- 
came the  duty  of  the  executors  ^  to  set  apart  $12,000  and  safely 
mvest  the  same  upon  good  real  estate  security.'  The  auditor 
finds  that  the  whole  principal  estate  did  not  exceed  $12,000. 
Why  was  this  plain  direction  of  the  testator  disregarded  ? 

^^  The  accountant  answers  that  he  is  excusable  because  the 
coexecutor  had  the  custody  of  the  papers  and  collected  the  in- 
terest ;  but  this  will  not  do,  for  by  the  will  a  joint  duty  is  cast 
upon  the  executors  which  they  agreed  to  perform  when  they 
accepted  the  appointment.  That  a  direction  to  invest  in  good 
real  estate  security  for  the  life  of  Alice  Dotts  imposed  a  joint 
duty  cannot  be  denied,  and  under  our  authorities  one  executor 
could  not  relieve  himself  from  all  responsibility  in  the  matter 
by  intrusting  the  whole  duty  to  his  coexecutor.    In  Weigand's 
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Appeal,  28  Pa.  471,  the  testator  directed  his  executors  to  secure 
$600  and  pay  the  interest  yearly  to  his  daughter  for  life.  One 
of  the  executors,  a  son,  owed  the  father  $600  on  a  bond.  The 
coexecutor  made  no  effort  to  collect  the  bond  and  secure  the 
fund.  The  money  was  lost  through  the  insolvency  of  the  ex- 
ecutor so  indebted  to  the  estate,  and  the  coexecutor  was  held 
liable  to  the  legatee  for  the  loss.  Weldy's  Appeal,  102  Pa. 
464,  is  to  the  same  effect.  In  such  cases  the  nonacting  execu- 
tor is  not  liable  for  the  default  of  his  coexecutor,  but  he  is  re- 
sponsible for  his  own  negligence,  because  the  loss  resulted  from 
joint  negligence  where  a  joint  duty  was  imposed.  So  in  Fes- 
mire's  Estate,  184  Pa.  86,  where  the  testator  directed  an  in- 
vestment *  in  good  real  estate  security,'  there  was  a  joint  duty 
imposed  to  secure  such  investment.  The  court  say :  ^  When 
they  put  it  in  Kerper's  power  to  collect  the  money  on  the  mort- 
gage, it  became  their  duty  to  see  that  it  was  again  invested  in 
"  good  real  estate  security,"  and  if  they  had  not  neglected  this 
duty  the  loss  would  not  have  been  sustained.  They  did  neg- 
lect it.  The  embezzlement  was  made  possible  because  they 
neglected  it,  and  their  liability  grows  out  of  their  negligence.' 

*•*'  Ordinarily  an  executor  is  liable  for  his  own  acts  and  omis- 
sions and  not  for  those  of  his  associates.  And  it  may  well  be, 
as  the  auditor  intimates,  that  the  accountant  is  not  liable  for 
the  negligence  of  his  coexecutor,  Mr.  Jenkins,  but,  as  already 
shown,  this  is  not  the  test  of  liability  in  the  case  befoi*e  us. 
The  inquiry  is,  was  the  accountant  himself  negligent?  The 
auditor  finds  no  evidence  of  negligence.  We  cannot  agree 
with  him. 

^^  ^  As  a  general  rule,  the  measure  of  care  and  diligence  re- 
quired of  a  trustee  is  such  as  would  be  pursued  by  a  man  of 
ordinary  prudence  and  skill  in  the  management  of  his  own 
estate :  Fahnestock's  Appeal,  104  Pa.  46.  It  is  equally  well 
settled,  however,  that  a  trustee  who  invests  the  funds  belong- 
ing to  a  trust  on  personal  security  does  so  at  his  own  risk. 
This  is  so  well  settled  that  a  citation  of  authorities  is  unneces- 
sary : '  Law's  Estate,  144  Pa.  499. 

"  If  it  were  not  for  the  explicit  directions  in  the  will  there 
might  be  some  excuse  for  continuing  the  investment  as  made 
by  the  testator.  The  direction  to  invest  safely  in  good  real 
estate  security  leaves  the  accountant  without  any  excuse  for 
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his  omission.  But  suppose  there  was  no  immediate  necessity 
to  change  these  personal  securities  into  investments  designated 
by  the  will,  does  the  delay,  under  the  facts  and  circumstances, 
indicate  ordinary  prudence  and  skill? 

^^  The  accountant  confesses  his  entire  ignorance  of  the  mat- 
ter. He  did  not  even  know  whether  the  bonds  were  judgment 
bonds.  *I  did  not  give  the  Wilson  matter  any  attention.' 
The  interest  on  the  $600  bond  was  due  March  1, 1889;  it  re- 
mained unpaid.  All  other  persons  holding  judgments  against 
Mr.  Wilson  entered  them  of  record.  These  executo]*s,  alone, 
did  nothing  to  protect  their  claims,  although  the  failure  to  pay 
interest  should  have  stirred  them  to  action.  There  was  no 
difficulty  in  their  way,  at  least  not  so  far  as  the  $600  bond 
was  concerned.  All  that  was  necessary  to  secure  the  debt  was 
to  carry  the  bond  to  the  office  for  record.  If  this  had  been 
done  at  any  time  between  the  death  of  the  testator,  in  1887, 
and  April  1, 1890,  the  money  would  not  have  been  lost. 

'*  The  Wilson  failure  was  not  the  result  of  some  sudden  mis- 
fortune. His  financial  standing  grew  weaker  and  weaker,  as 
indicated  by  the  successive  entries  of  judgments  against  him. 
There  was  thus  ample  notice  of  danger  to  creditoi's.  If  the 
executors  had  exercised  the  care  and  prudence  of  others  simi- 
larly situated  the  loss  could  not  have  occurred :  Long's  Estate, 
6  Watts,  46. 

^*  It  may  be  said  that  suit  was  necessary  to  protect  the  bond 
of  9866.  This  may  or  may  not  be  so.  If  the  debtor  was  will- 
ing to  give  a  judgment  for  $600  it  is  likely  he  would  have 
given  one  for  the  smaller  bond.  If  he  accommodated  others 
as  early  as  1887,  why  should  he  refuse  the  executor  of  the 
testator  as  late  as  1890?  All  we  know  as  to  this  matter  is, 
that  no  effort  whatever  was  made  to  comply  with  the  explicit 
direction  of  the  testator.  An  unsuccessful  effort  would  excuse. 
Without  effort  the  accountant  is  without  excuse.  It  is  clear 
that  if  the  diligence  exercised  after  the  death  of  Mr.  Jenkins 
had  been  applied  before  that  time,  the  loss  would  not  have 
occurred. 

^*  We  conclude  that  the  accountant  was  negligent  in  his  dis- 
regard of  the  duties  imposed  under  the  will,  and  he  was  negli- 
gent in  his  failure  to  take  the  usual  and  ordinary  steps  to  protect 
or  collect  the  assets  of  the  estate  of  the  testator." 
Vol.  clx — 2 
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Exception  sustained.     The  executor  appealed. 

Srrar  asHgned  was  sustaining  exception. 

George  W.  Rogers^  for  appellant,  cited :  Calhoun's  Est,  6 
Watts,  186 ;  Crist  v.  Brindle,  2  Rawle,  121 ;  Keller's  Ap.,  8 
Pa.  288;  Eyster's  Ap.,  16  Pa.  372;  NefFs  A  p.,  67  Pa.  91; 
Witner's  Ap.,  87  Pa.  128 ;  Stewart's  Ap.,  110  Pa.  426 ;  Han- 
best's  Ap.,  92  Pa.  488 ;  Hall  v.  Boyd,  6  Pa.  270 ;  Young's  Ap., 
99  Pa.  76 ;  Lightcap's  Ap.,  95  Pa.  466 ;  Fesmire's  Ap.,  184 
Pa.  86. 

N,  H.  Larzelerej  M.  M.  Oibaon  with  him,  for  appellees,  cited 
Long's  Est,  6  Watts,  46 ;  Vandever's  Ap.,  8  W.  &  S.  405 
Johnson's  Est,  9  W.  &  S.  107 ;  Beckley's  Est,  3  Pa.  427 
Ducommun's  Ap.,  17  Pa.  268 ;  Fahnestock's  Ap.,  104  Pa.  46 
Weigand's  Ap.,  28  Pa.  471;  Weldy's  Ap.,  102  Pa.  454;  Fes- 
mire's Ap.,  134  Pa.  86. 

Pbb  Curiam,  February  12,  1894 : 

The  decree  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  court  below. 
Judgment  affirmed. 


Hawley  v.  Hampton  et  al.,  Appellants. 

41SC  32^  Debtor's  exemption —  Waiver — Joint  ownerehip^FUdge  of  stoek. 

The  joint  owners  of  a  certificate  of  stock  pledged  for  a  joint  debt  can- 
not claim  the  exemption  of  three  hundred  dollars  out  of  the  proceeds  of 
a  sherifiTs  sale  of  the  stock. 

A  pledge  of  personal  property  implies  a  waiver  of  the  benefits  of  the 
exemption  law. 

Argued  Jan.  31,  1894.  Appeal,  No.  28,  Jan.  T.,  1894,  by 
defendants,  Joseph  H.  Hampton  and  Greorge  J.  Humbert,  from 
order  of  C.  P.  Montgomery  Co.,  Oct.  T.,  1898,  No.  2,  setting 
aside  appraisement  under  exemption  law.  Before  Grbbn,  Wil- 
liams, MgCollum,  Dban  and  Fsll,  JJ.     Affirmed. 
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Motion  to  set  aside  appraisement  under  exemption  laws. 

The  &ct8  appear  by  the  following  opinion,  by  Wband,  J. : 

^*  The  plaintiff  is  a  holder  of  a  note  which  reads  as  follows : 

'' '  Norristown,  Pa.,  Dec.  1,  1892. 

** '  Four  months  after  date  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  S.  D.  Hawley,  at  First  National  Bank  of  Norris- 
town, Norristown,  Pa.,  seven  thousand  dollars  without  defalca- 
tion, for  value  received,  having  deposited  herewith  (140)  one 
hundred  and  forty  shares  capital  stock  of  the  Norristown  Steel  Co. 
as  collateral  security,  which  we  authorize  the  holder  of  this  note, 
upon  the  nonperformance  of  this  promise  at  maturity,  to  sell 
either  at  the  brokers'  board  or  at  public  or  private  sale,  with- 
out demanding  payment  of  this  note  or  the  debt  due  thereon, 
and  without  further  notice ;  and  apply  proceeds,  or  as  much 
thereof  as  may  be  necessary,  to  the  payment  of  this  note  and 
all  necessary  expenses  and  charges,  holding  us  responsible  for 
any  deficiency.  Joseph  H.  Hampton, 

"'Geo.  J.  Humbert.' 

'^  The  certificate  for  the  shares  stood  in  the  name  of  '  Hamp- 
ton &  Humbert,'  and  it  was  transferred  in  blank  by  ^  Hampton 
&  Humbert,'  and  was  and  is  in  custody  of  plaintiff. 

*^  Judgment  having  been  obtained  upon  the  note,  a  fi.  fa.  was 
issued,  and  under  it  the  sheriff  levied  upon  the  140  shares  of 
stock,  whereupon  each  defendant  made  a  claim  for  the  benefit 
of  the  exemption  laws ;  and  the  sheriff  had  appraised  and  set 
apart  to  each  defendant  ^  one  half  interest  of  140  shares  of  the 
Norristown  Steel  Co.,  evidenced  by  certificate  No.  416,  at  $2.50 
per  share.' 

*^  The  execution  creditor  now  asks  us  to  set  aside  said  ap" 
prai^ement  because:  (1)  'The  140  shares,  etc.,  being  joint 
property  of  the  defendants,  is  not  subject  to  appmisement  un- 
der the  exemption.'  (2)  '  The  share  being  pledged  as  collat- 
eral for  a  debt,  for  which  said  execution  is  issued,  as  appears 
by  the  record  of  said  court,  the  same  is  not  subject  to  an  ap- 
praisement under  the  exemption.' 

^^The  facts  show  that  this  was  a  joint  note,  given  for  a  joint 
debt  The  certificate  shows  joint  ownerahip  in  the  stock,  and 
it  was  assigned  as  such.  Plaintiff,  when  he  accepted  the  as- 
signment, had  a  right  to  assume  that  the  certificate  spoke  truly 
as  to  the  ownership.     Had  he  been  informed  otherwise,  he 
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might  not  have  been  satisfied  with  the  collateral.  There  being, 
then,  joint  ownerahip  in  the  stock,  the  defendants  cannot  claim 
the  benefits  of  the  exemption  law.  In  fact,  it  is  not  capable  of 
division  within  the  meaning  of  the  exemption  law.  The  ap- 
praisement gives  each  a  one  half  interest  in  the  stock,  which 
makes  them  again  owners  in  common.  It  is  not  setting  apart 
any  specific  property  to  either  defendant.  We  are  of  opinion 
that  the  cases  of  Bonsall  v.  Comly,  44  Pa.  442,  and  Spade  v. 
Bruner,  72  Pa.^  57,  are  conclusive  upon  the  subject,  and  that 
defendants  were  not  entitled  to  the  exemption. 

''  We  think  the  second  exception  niust  also  be  sustained.  This 
was  not  *  property  owned  by  or  in  possession  of  the  debtor,' 
for  they  had  assigned  their  interest  therein  for  the  payment  of 
the  debt.  The  plaintiff  had  such  property  in  the  stock  as  that 
no  other  creditor  of  defendant  could  levy  upon  or  sell  it  free 
from  plaintiff's  lien.  Until  his  debt  was  paid,  he  had  the  right 
to  dispose  of  the  stock  and  appropriate  the  proceeds  towards 
the  payment  of  the  debt  for  which  it  was  security.  The  de- 
fendants could  waive  the  benefits  of  the  exemption  law,  and 
this  they. in  effect  did  by  their  assignment.  The  act  contem- 
plates a  case  where  a  creditor  attempts  to  deprive  the  debtor 
of  his  property  against  his  will ;  but  when  the  debtor  volunta- 
rily passes  it  over  for  the  veiy  purpose  of  paying  or  securing 
his  debt,  he  has  no  standing  to  reclaim  it.  Otherwise,  to  se- 
cure a  debt  of  fifty  dollars  a  debtor  would  have  to  assign  at 
least  $350  worth  of  property.  The  hardship  to  the  debtor  of 
such  a  rule  shows  its  unreasonableness. 

^^  The  exceptions  are  sustained,  and  the  appraisements  are 
set  aside." 

Error  a%9igned  was  in  setting  aside  appraisement. 

«7.  P.  Hale  Jenkins^  for  appellants,  cited :  Spade  v.  Bruner, 
72  Pa.  57  ;  Stewart  v.  Brown,  87  N.  Y.  860. 

Louis  if.  Ohildiy  Montgomery  Evans  with  him,  for  appellee, 
cited :  Bonsall  v.  Comly,  44  Pa.  442 ;  Spade  v.  Bruner,  72  Pa. 
67  ;  Gangwere's  Ap.,  86  Pa.  466  ;  Bryar's  Ap.,  Ill  Pa.  81 ;  Al- 
lentown's  Ap.,  109  Pa.  76 ;  McAuley's  Ap.,  85  Pa.  209 ;  Black- 
bume's  Ap.,  89  Pa.  160 ;  Commissioners  v.  Canan,  2  Watts, 
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107  ;  Elbert  v.  Moffly,  2  Pa.  C.  C.  R.  71 ;  Register  v.  Sellers, 
4  Pa.  C.  C.  R.  490  ;  Davis  v.  Funk,  89  Pa.  248  ;  Sitgreaves  v. 
Bank,  49  Pa.  859. 

Per  Curiam,  February  12,  1894 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  judge  of  the  court  below. 
Judgment  affirmed. 


ArnistroDg  v.  Michener,  Appellant. 

WiU^  Devise—  Ltfe  estate— Issue -^  Rule  in  Shelley's  Case— Act  of 
AprU27,  1865. 

Testator  directed  as  follows :  **  I  direct  that  my  son  shall  have  for  his 
own  use  and  occupancy  during  the  period  of  his  life  my  home  farm,  on 
which  I  now  reside,  situate  on  the  Springhouse  and  Hill  town  turnpike, 
near  Montgomery  Square,  together  with  all  the  stock  and  appurtenances, 
the  farm  to  be  maintained  in  its  present  state  of  fertility  and  repair  by  my 
said  son,  and  at  his  death  the  use  and  occupancy  to  be  continued  to  his 
issue,  if  he  shall  so  have,  and  if  none  then  to  the  next  of  kin  and  so  on  as 
long  as  the  laws  of  this  commonwealth  will  permit.**  Held,  that  the  will 
gave  a  life  estate  to  the  son,  and  after  his  death  an  estate  in  foe  to  the  son^s 
issue,  and,  in  default  of  such  issue,  to  the  next  of  kin ;  and  that  by  the  op- 
eration of  the  rule  in  Shelley^s  Case  and  the  act  of  Apiil  27,  1855,  P.  L. 
368,  the  son  took  an  estate  in  fee. 

Argued  Feb.  1,  1894.  Appeal,  No.  276,  Jan.  T.,  1894,  by 
defendant,  E.  Mayhew  Michener,  from  judgment  of  C.  P., 
Montgomery  Co.,  Dec.  T.,  1893,  No.  37,  on  case  stated,  in  favor 
of  plaintiff,  William  G.  Armstrong.  Before  Green,  Williams, 
McCoLLXJM,  Dean  and  Fell,  JJ. 

•  Case  stated  to  determine  title  to  real  estate  sold  by  plaintiff 
to  defendant. 

From  the  case  stated  it  appeared  that  plaintiff  claimed  to 
own  an  estate  in  fee  in  the  land  in  question  under  the  will  of 
bis  father,  William  Armstrong.  Defendant  claimed  that  plain- 
tiff had  only  a  life  estate,  and  refused  to  accept  the  property 
and  pay  the  purchase  money. 

The  will  of  William  Armstrong,  deceased,  of  Montgomery 
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towuship,  Montgomery  county,  after  providing  for  payment  of 
debts,  and  devising  all  the  real  estate  to  the  executors  in  trust 
for  the  widow  for  life,  continued : 

^^  It  is  my  will  that  none  of  my  i-eal  estate  situated  in  Mont- 
gomery township,  Montgomery  county.  Pa.,  shall  be  rented, 
mortgaged  or  sold.  My  real  estate  situate  in  Springfield  town- 
ship, said  county,  may  be  sold  as  in  the  judgment  of  my  execu- 
tors may  be  deemed  for  the  best  interests  of  my  estate.  .  .  . 

"  I  further  direct  that,  after  the  death  of  my  wife,  the  said 
Ann  Jane  Armstrong,  my  executors  shall  fully  equip  the  North 
Wales  farm  with  stock  and  farming  utensils  for  the  use  and 
occupancy  of  my  son,  John  G.  C.  Armstrong,  during  his  life- 
time, he  the  said  J.  G.  C.  Armstrong  to  receive,  have  and  en- 
joy all  the  benefits  arising  therefrom ;  and  at  his  death,  if  he 
shall  have  issue,  the  said  issue  shall  receive  the  benefits ;  and 
in  case  he  shall  have  no  issue,  the  profits  and  benefits  to  be  di- 
vided equally  among  the  next  of  kin. 

"I  direct  that  my  son,  William  Gordon  Armstrong,  shall 
have  for  his  own  use  and  occupancy  during  the  period  of  his 
life  my  Home  Farm  on  which  I  now  reside,  situate  on  Spring- 
house  and  Hilltown  turnpike  near  Mont^omeiy  Squai*e,  together 
with  all  the  stock  and  appurtenances,  the  farm  to  be  maintained 
in  its  present  state  of  fertility  and  repair  by  my  said  son,  Wil- 
liam G.  Armstrong,  and  at  his  death  the  use  and  occupancy  to 
be  continued  to  his  issue,  if  he  shall  so  have,  and  if  none  then 
to  the  next  of  kin,  and  so  on  as  long  as  the  laws  of  this  com- 
monwealth will  permit." 

The  opinion  of  the  court  below,  after  reciting  the  will,  was 
as  follows,  by  Svtabtz,  P.  J. : 

"It  is  evident  that  the  testator  did  not  wish  to  violate  the 
rules  against  perpetuities.  So  far  as  the  language  of  the  will 
is  transgressive,  it  is  the  wish  of  the  testator  that  it  ishall  be 
disregarded.  It  follows  that  we  may  read  the  will  '  to  my  son, 
William,  for  life  and  at  his  death  to  his  issue,  and  if  none,  then 
to  the  next  of  kin.'  If  the  unborn  issue  of  William  is  to  take 
but  a  life  estate  the  limitation  over  is  void  because  the  event 
upon  which  it  was  limited  might  by  possibility  not  occur  within 
the  prescribed  period :  Donohue  v.  McNichol,  61  Pa.  78. 

**  To  read  the  will,  to  the  son  William,  a  life  estate  with  the 
remainder  to  the  issue,  if  any,  harmonizes  the  devise  with  that 
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made  to  the  other  son  John.  And  there  is  nothing  in  the  will 
that  indicates  an  intention  to  give  the  son  William  and  his  issue 
a  less  estate  than  was  given  to  the  son  John  and  his  issue. 

"Again,  the  words  *use  and  occupation,'  where  there  is  no 
devise  of  the  remainder,  may  give  a  fee :  Jarman  on  Wills, 
vol.  8,  page  34.  The  testator  means  to  give  the  use  and  occu- 
pation forever,  and  this  is  equivalent  to  a  devise  ^n  fee :  Sax- 
ton  V.  Mitchell,  78  Pa.  479.  The  *  use  of  certain  lands'  carries 
a  fee :  Hance  v.  West,  82  N.  J.  L.  288.  Any  other  construc- 
tion g^ves  us  an  intestacy  as  to  part  of  the  testator's  estate. 

"  If  we  are  correct  in  the  foregoing  interpretation,  then  the 
solution  of  the  question  is  simple.  We  have  a  life  estate  in 
the  son  William,  and  after  his  death  a  devise  to  the  issue  of 
William,  and  in  default  of  such  issue  to  the  next  of  kin. 

"  The  word  *  issue '  in  such  connection  is  a  word  of  limita- 
tion and  not  a  word  of  purchase,  and  gives  to  William  an  estate 
tail  which  by  force  of  the  act  of  April  27, 1856,  P.  L.  868,  be- 
comes an  estate  in  fee  simple. 

**  The  words  ^  and  if  none '  mean  an  indefinite  failure  of  is- 
sue :  Kay  v.  Soates,  87  Pa.  81 ;  Kleppner  v.  Laverty,  70  Pa. 
70 ;  Haldeman  v.  Haldeman,  40  Pa.  29 ;  Lawrence  v.  Lawrence, 
105  Pa.  889.  It  is  useless  to  multiply  authorities  upon  this 
point — ^the  rule  of  law  is  too  well  settled." 

JSrror  asngned  was  entry  of  judgment  for  plaintiff. 

J,  P.  Sale  Jenkins^  for  appellant,  cited  :  Findlay  v.  Riddle, 
8  Bin.  189;  Abbott  v.  Jenkins,  10  S.  &  R.  296 ;  Way  v.  Gest, 
14  S.  &  R.  40 ;  Stump  v.  Findlay,  2  Rawle,  168  ;  Wells  v.  Rit- 
ter,  8  Whai-t.  208 ;  Ellet  v.  Paxson,  2  W.  &  S.  418 ;  Moss  v. 
Sheldon,  8  W.  &  S.  160  ;  Stewart  v.  Kenower,  7  W.  &  S.  288 ; 
Heck  v.  Clippenger,  5  Pa.  385 ;  Miller  v.  Lynn,  7  Pa.  443 ; 
Gerner  v.  Lynn,  81  Pa.  94 ;  Guthrie's  Ap.,  37  Pa.  9 ;  Lantz  v. 
Trusler,  87  Pa.  482 ;  Cote  v.  Von  Bonnhorst,  41  Pa.  243  ; 
Chew's  Ap.,  87  Pa.  28 ;  Tyler  v.  Moore,  42  Pa.  874 ;  Curtis 
V.  Longstreth,  44  Pa.  297  ;  Walker  v.  Milligan,  46  Pa.  178 ; 
Harris  v.  McElroy,  45  Pa.  216 ;  Couraey  v.  Davis,  46  Pa.  25  ; 
Powell  V.  Domestic  Mission,  49  Pa.  46  ;  Perry  v.  Lowber,  49 
Pa.  488 ;  Sheets's  Est.,  52  Pa.  267 ;  Richie's  Ap.,  54  Pa.  97 ; 
Schafer  v.  Eneu,  64  Pa.  304 ;  Melsheimer  v.  Gross,  68  Pa.  412 ; 
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Fetrow's  Est,  68  Pa.  424 ;  Buzby's  Ap.,  61  Pa.  Ill ;  Taylor 
V.  Taylor,  68  Pa.  481 ;  Rudebaugh  v.  Rudebaugh,  72  Pa.  271 ; 
Robins  v.  Quinliven,  79  Pa.  883;  Huber's  Ap.,  80  Pa.  348; 
Smith  V.  Coyle,  83  Pa.  242;  List  v.  Rodney,  83  Pa.  483; 
Leightner  v.  Leightner,  87  Pa.  144 ;  Daley  v.  Koons,  90  Pa. 
246  ;  Wolford  v.  Morgantbal,  91  Pa.  30 ;  Fitler's  Ap.,  10  W. 
N.  429 ;  Oyster  v.  Oyster,  100  Pa.  538 ;  Edward's  Ap.,  108 
Pa.  283  ;  Affolter  v.  May,  115  Pa.  54 ;  Frank  v.  Frank,  1  Mona. 
347 ;  Moore  v.  Tyler,  1  Mona.  529 ;  Eichelberger's  Est.,  135 
Pa.  160 ;  Oyster  v.  Knull,  137  Pa.  438;  Yarnall's  Ap.,  70  Pa. 
340 ;  Abbott  v.  Jenkins,  10  S.  &  R.  296. 

Isaac  Chiamj  for  appellee,  cited  :  Paxson  v.  Lefferts,  3  Rawle, 
59;  Rancel  v.  Creswell,  80  Pa.  168 ;  Potts'  Ap.,  30  Pa.  168 ; 
Kay  V.  Scates,  87  Pa.  31 ;  Ogden's  Ap.,  70  Pa.  601 ;  Kleppner 
V.  Laverty,  70  Pa.  70  ;  Lawrence  v.  Lawrence,  105  Pa.  839 ; 
Carroll  v.  Burns,  108  Pa.  386  ;  Reinoehl  v.  Shirk,  119  Pa.  108 ; 
Hackney  v.  Tracy,  137  Pa.  68. 

Pbb  Curiam,  February  12, 1894 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  court  below,  to  which  may  be  added  the  following  refer- 
ences :  Paxson  v.  Lefiferts,  8  Rawle,  69 ;  Rancel  v.  Creswell,  30 
Pa.  158 ;  Potts's  Ap.,  30  Pa.  168  ;  Ogden's  Ap.,  70  Pa.  501. 

Judgment  affirmed. 


Phillips  to  use  v.  Henry,  Assignee,  Appellant. 

Dure8S^A88%gnmeTU  of  chose  in  action— Evidence. 

An  assignment  of  a  chose  in  action  by  a  debtor  to  a  creditor  will  not  be 
set  aside  on  the  ground  of  duress  where  the  assignment  was  the  result  of 
a  threat  by  the  creditor  to  arrest  the  assignor,  but  the  evidence  did  not 
show  that  there  was  any  arrest  of  the  person,  or  process  of  arrest,  or  pros- 
ecution for  any  criminal  offence  instituted,  or  that  there  was  any  officer  oi  > 
the  law  ready  to  arrest,  and  that  the  threat  was  not  made  directly  to  the 
debtor,  but  to  a  friend  who  communicated  it  to  him. 

Duress — Assignment  for  benefit  of  creditors — Parties, 

An  assignee  for  the  benefit  of  creditors  has  no  standing  to  plead  duress 
of  his  assignor  for  the  purpose  of  setting  aside  an  otherwise  legitimate 
transfer  of  property  made  by  the  assignor  to  pay  an  honest  debt. 


Digitized  by 


Google 


PHILLIPS,  to  use,  v.  HENRY,  Assignee,  AppeUant.      25 
1894.]  Statement  of  Facts—Opinion  of  Court  below. 

Argued  Feb.  1,  1894.  Appeal,  No.  268,  Jan.  T.,  1894,  by  de- 
fendant, Louis  B.  Henry,  assignee  for  benefit  of  creditors  of 
Marshall  A.  Phillips  &  Co.,  from  judgment  of  C.  P.  Montgomery 
Co.,  March  T.,  1898,  No.  87,  on  verdict  for  plain tiflf,  Marshall 
A.  Phillips,  trading  alone  as  Marshall  A.  Phillips  &  Co.,  to  use 
of  Haverhill  Safe  Deposit  &  Trust  Co.  Before  Gbeen,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  JJ. 

Assumpsit.     Interpleader. 

The  court  gave  binding  instructions  for  plaintiff  and  after- 
wards overruled  a  motion  for  a  new  trial,  in  the  following  opin- 
ion by  Wband,  J. : 

"Marshall  A.  Phillips,  trading  as  Marshall  A.  Phillips  & 
Co.,  having  a  claim  against  the  Swedeland  Manufacturing  Co., 
assigned  the  same  to  the  use  of  Haverhill  Safe  Deposit  Co. 
Phillips  &  Co.  subsequently  made  a  general  assignment  for 
the  benefit  of  creditors  to  Louis  B.  Henry.  The  Swedeland 
Manufacturing  Co.,  admitting  the  indebtedness,  petitioned  the 
court  for  leave  to  pay  the  amount  into  court,  which  was  done, 
and  an  issue  framed  to  determine  which  of  the  rival  claimants 
was  entitled  to  the  fund.  It  was  not  denied  that  the  assign- 
ment to  the  Haverhill  Safe  Deposit  Co.  was  for  a  debt  justly 
due  them,  but  it  was  sought  to  defeat  the  assignment  because 
Marshall  A.  Phillips  had  been  coerced  into  making  it  by  threats 
of  arrest  for  a  criminal  offence  committed  in  another  state.  It 
appears  that  he  was  heavily  indebted  to  eastern  creditors,  and 
that  he  had  obtained  credit  or  goods  from  them  under  false 
representations  as  to  his  financial  condition.  Hearing  that  he 
was  about  to  or  had  assigned  his  property,  his  attorney  and 
.confidential  clerk  were  informed  that,  unless  the  eastern  cred- 
itors were  preferred,  Phillips  would  be  arrested  on  a  criminal 
charge.  They  so  informed  Phillips  and  advised  him  to  make 
this  with  other  assignments  of  claims.  Thus  far  the  facts  are 
not  disputed. 

"After  hearing  the  testimony  we  were  of  opinion  that  the 
allegation  of  duress  was  not  sustained,  for  several  reasons. 

"Duress  exists  when  one,  by  the  unlawful  act  of  another,  is 
induced  to  make  a  contract  or  perform  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of  free  will :  6  Am. 
&  Eng.  Ency.  of  Law,  page  57. 
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"  In  this  case  there  was  no  arrest  of  the  person,  no  warrant 
of  arrest  and  no  seizure  of  the  goods  or  lands.  Phillips  was 
not  examined  as  a  witness  and  the  only  evidence  of  constraint 
Was  the  testimony  of  the  lawyer  and  clerk  that  they  had  told 
Phillips  of  his  threatened  arrest  and  advised  him  to  do  what 
was  requested  of  him.  We  fail  to  see  in  this  that  Phillips  was 
not  a  fi*ee  agent.  Non  constat  that  the  threat  had  any  effect 
upon  him  or  that  the  advice  of  his  friends  did  not  move  him  to 
act.  The  mere  fact  that  he  made  the  assignment  of  claim  does 
not  prove  that  he  was  deprived  of  the  exercise  of  his  will.  An 
honest  man  owing  a  debt  might  wish  to  prefer  one  creditor  to 
another,  even  under  threats.  There  was  therefore  nothing  to 
submit  to  the  jury  upon  this  point,  and  if  the  matter  had  been 
submitted  there  would  have  been  no  testimony  upon  which  to 
base  a  finding  that  Phillips'  mind  had  been  so  acted,  upon  as  to 
coerce  him.  He  is  not  here  to  make  the  defence. .  His  as- 
signee for  the  benefit  of  the  general  creditoi-s,  e  v^n  if  we  concede 
his  standing,  is  not  in  a  position  to  make  the  defence  without 
showing  such  a  condition  of  affaii>$  as  Phillips  would  be  com- 
pelled to  do  were  he  making  the  contest  for  himself.  We 
think  therefore  that  upon  this  ground  alone  the  direction  was 
proper. 

^^  Another  reason  which  moved  us  was  that  as  Phillips  was 
guilty  of  an  offence  for  which  he  was  liable  to  arrest,  and  which 
could  have  been  compromised  legally,  the  threat  was  that  of  a 
lawful  arrest,  and  under  the  law  this  does  not  constitute  du- 
ress. 

"  In  Story  on  Contracts,  §  400,  it  is  said :  *  A  threat  by  a 
party  that  he  will  cause  another  to  be  imprisoned  is  not  such 
duress  as  to  avoid  a  contract,  unless  the  menace  be  of  unlaw- 
ful imprisonment. '  A  threat  to  do  a  legal  act,  or  to  subject 
the  party  to  the  legal  consequences  of  a  refusal  to  make  an 
agreement  is  not  duress.  Citing  7  N.  H.  494 ;  Eddy  v.  Herrin, 
17  Me.  838. 

"  Parsons  on  Contracts,  page  398,  says :  '  Duress  by  threats 
does  not  exist  wherever  a  party  has  entered  into  a  contract 
under  the  influence  of  a  threat,  but  only  where  such  a  threat 
excites  a  fear  of  some  grievous  wrong,  as  of  death  or  great  bod- 
ily injury,  or  unlawful  imprisonment.' 

"In  Walbridge  v.  Arnold,  21  Conn.  431,  Chuboh,  0.  J., 
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said:  ^Norhadthe  defendants  good  cause  of  complaint  that 
the  judge  charged  the  jury  that  a  lawful  arrest  and  detention, 
where  there  is  no  abuse  of  process,  was  no  duress.  This  is  an 
elementary  principle.* 

"  In  Compton  v.  Bunker  Hill  Bank,  96  111.  801,  it  was  held 
that  a  threat  of  a  lawful  arrest  of  a  husband  for  a  crime  actu- 
ally committed  by  him  does  not  constitute  such  duress  as  will 
relieve  the  wife  from  her  contract  to  indemnify  the  person  in 
jured. 

^^In  New  York  the  same  rule  prevails.  In  Life  Ins.  Co.  v. 
Meeker,  85  N.  Y.  614,  ^  the  fact  that  a  woman  is  induced  to  act 
by  representations  that  such  action  is  all  that  will  save  her  son 
from  state  prison  or  by  threats  on  his  part  to  commit  suicide 
does  not  in  a  legal  sense  constitute  duress.  A  threat  to  prose- 
cute for  an  offence  of  which  the  party  admits  he  is  guilty  is 
not  legal  duress  to  avoid  a  contract : '  Yosburgh  v.  Brewster,  5 
Alb.  L.  J.  198.  ^  A  contract  is  not  avoided  by  a  threat  of  law- 
ful imprisonment : '  Knapp  v.  Hyde,  60  Barb.  80.  The  same 
doctrine  prevails  in  Maine.  '  Mere  threats  of  criminal  prose- 
cution where  no  warrant  had  been  issued  nor  proceedings  com- 
menced do  not  constitute  duress :'  Higgins  v.  Brown,  78  Me. 
478. 

"In  Thorn  v.  Pinkham  et  aL,  24  Atl.  718  (S.  C.  Me.),  it  is 
contended  that  the  note  was  obtained  by  duress  and  that  the 
considei*ation  was  illegal.  Suppose  the  embezzler  had  been 
plainly  told  that,  unless  he  paid  or  secured  the  amount  that  he 
had  stolen,  he  would  be  prosecuted  for  the  theft,  and  thereupon 
gave  the  note.  That  would  not  have  been  duress.  It  is  not 
duress  for  one  who  believes  that  he  has  been  wronged  to  threaten 
the  wrongdoer  with  a  civil  suit ;  and  if  the  wrong  includes  the 
.  violation  of  the  criminal  law,  it  is  not  duress  to  threaten  him 
with  a  criminal  prosecution. 

"In  Bodine  v.  Morgan,  87  N.  J.  Eq.  426,  held,  'that  threats 
of  a  lawful  arrest  do  not  constitute  duress,'  etc. 

"  We  think  under  these  decisions  therefore  there  was  nothing 
to  submit  to  the  jury.  (1)  Because  there  was  no  evidence  that 
Phillips  had  been  constrained  of  his  free  will.  (2)  If  he  was 
constrained  it  was  not  duress  in  law.  (3)  His  assignee  cannot 
make  the  defence  without  Phillips's  consent  and  acquiescence, 
for  he  might  ratify  and  confirm  the  act." 
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Error  assigned  was  directing  verdict  for  plaintiff. 

Henry  0.  Boyer^  John  A.  Clark  with  him,  for  appellant, 
cited :  Coke's  Inst.,  lib.  8,  c.  7,  §  419 ;  lb.,  lib.  2,  c.  48, 
§  483 ;  Shop.  Touch.  61 ;  Williams  v.  Bayley,  L.  R.  1  H.  L. 
200 ;  Seear  v.  Cohen,  45  L.  T.  R.  690 ;  Riddle  v.  Hall,  99  Pa. 
116 ;  Taylor  v.  Jaques,  106  Mass.  291 ;  Crabbs  v.  Lowle,  24 
Am,  St.  R.  166 ;  Foshay  v.  Ferguson,  5  Hill,  154 ;  Richardson 
V.  Duncan,  8  N.  H.  508 ;  Longbotham  v.  Longbotham,  2  Del. 
Co.  R.  277 ;  Hamilton  v.  Lockhart,  158  Pa.  452;  McGrory  v. 
ReUley,  2  W.  N.  587,  8  W.  N.  104;  Griffith  v.  Sitgreaves,  90 
Pa.  161 ;  Swope  v.  Jefiferaon  Fire  Ins.  Co.,  93  Pa.  251 ;  Bowen 
V.  Buck,  2  Williams  (Vt.)  808;  Chubb  v.  Hutson,  18  C.  B., 
N.  S.  414 ;  Collins  v.  Blantem,  1  Smithes  L.  C,  8th  ed.  715, 
Prough  V.  Entrekin,  11  Pa.  81. 

James  B.  Holland  and  John  M,  Dettra^  for  appellee,  not 
heard,  cited:  Oak  v.  Dustin,  3  N.  E.  R.  614;  Griffith  v.  Sit 
greaves,  90  Pa.  161 ;  Lewis  v.  Bannister,  16  Gray,  500 ;  2  Kent, 
6th  ed.  453;  Fairbank  v.  Snow,  5  N.  E.  R.  160;  6  A.  &  E. 
Ency.  L.,  p.  64 ;  Fulton  v.  Hood,  34  Pa.  365 ;  Hilborn  v.  Buck- 
man,  7  AU.  R.  272;  Sieber  v.  Weiden,  24  N.  W.  R.  215; 
Harmon  v.  Harmon,  61  Me.  227;  Norris's  Peake's  Ev.  440; 
Brant  v.  Brant,  17  Phila.  655;  Pyle  v.  Pyle,  10  Phila.  58; 
Geier  v.  Shade,  109  Pa.  180;  Riddle  v.  Hall,  99  Pa.  116; 
Rothermal  V.  Hughes,  134  Pa.  510;  Act  of  March  31,  1860, 
P.  L.  432 ;  Wallace  v.  Hardacre,  1  Campbell,  45 ;  Harding  v. 
Cooper,  1  Starkie,  467 ;  StoufEer  v.  Latshaw,  2  Watts,  165. 

Per  Cujriam,  February  12, 1894 : 

The  testimony  in  this  case  is  far  short  of  the  kiixd  of  testi- 
mony which  is  necessary  to  make  out  the  defence  of  "  duress." 
There  was  no  imprisonment  or  restraint  of  the  body,  no  process 
of  arrest  against  the  party,  no  prosecution  for  any  criminal  of- 
fence instituted,  no  officer  of  the  law  ready  to  arrest,  no  threat 
of  any  kind  made  by  this  particular  plaintiff  and  no  threats  by 
anybody  made  directly  to  the  person  affected.  There  was  only 
a  threat  to  resort  to  criminal  proceedings,  made  in  another  state 
to  certain  friends  of  the  party,  by  counsel  for  certain  creditors, 
and  communicated  by  them  to  their  principal.     Moreover,  Phil- 
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lips,  the  party  affeoted,  is  not  setting  up  the  defence  or  author- 
izing it  to  be  done.  The  defence  is  made  by  one  who  is  merely 
an  assignee  for  the  benefit  of  creditors,  and  we  are  of  opinion 
that  such  a  pei'son  cannot  plead  this  defence  for  the  purpose  of 
setting  aside  an  otherwise  legitimate  transfer  of  property  made 
by  his  assignor  to  pay  an  honest  debt.  The  opinion  of  the 
learned  court  below  on  the  motion  for  a  new  trial  contains  the 
expression  of  sufficient  reasons  for  the  binding  instruction  to 
the  jury  to  render  a  verdict  for  the  plaintiff,  and  upon  that 
opinion  and  the  suggestions  above  made  we  affirm  the  judgment. 
Judgment  affirmed. 


Sutherland^  Appellant,  v.  Ross. 

Evidence— Party  dtad^Deed^ Acknowledgment^ Act  of  May  28, 1887. 

Where  the  date  of  the  aoknowledgraent  of  a  deed  is  within  the  lifetime 
of  the  grantee,  the  grantor  and  his  wife  are  not  competent  witnesses  after 
the  death  of  the  grantee  to  testify  that  the  deed  was  a  forgery,  and  that  on 
the  day  of  the  alleged  acknowledgment  they  were  not  in  the  ooanty 
specified  in  the  certificate. 

Argued  Feb.  1,  1894.  Appeal,  No.  162,  Jan.  T.,  1894,  by 
plaintiff,  James  Sutherland,  from  judgment  of  C.  P.  Mont- 
gomery Co.,  March  T.,  1892,  No.  127,  on  verdict  for  defendant, 
William  Ross.  Before  Gbebn,  Williams,  MoCollxtm,  Dban 
and  Fell,  J  J. 

Ejectment    Before  Swabtz,  P.  J. 

On  the  trial  defendant  offered  in  evidence  deed  of  James 
Sutherland  and  wife  to  Nicholas  F.  Dager,  dated  Feb.  14, 1877, 
acknowledged  Feb.  16, 1877,  and  recorded  April  2, 1877.  He 
offered  the  deed,  and  proposed  to  prove  it  by  its  record  and  the 
certificate  of  the  justice  of  the  peace. 

Plaintiff  objected  to  the  admission  of  the  deed  in  evidence 
rimply  upon  its  record,  (1)  because  the  certificate  of  acknowl- 
edgment indorsed  thereon  that  plaintiff  and  his  wife  personally 
appeared  before  William  Haywood,  a  justice  of  the  peace  in 
Montgomery  county,  and  in  due  form  of  law  acknowledged 
ihe  said  deed,  is  false,  and  therefore  void,  the  aflSdavits  of  the 
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plaintiff  and  bis  wife  and  the  subsoribing  witness  being  pre- 
sented to  the  court,  that  neither  of  them  was  in  any  part  of 
Montgomery  county  on  the  day  said  acknowledgment  purports 
to  have  been  taken.  Defendant  objects  to  the  affidavits. 
Plaintiff's  objection  overruled.     Bill  sealed.  [1] 

Plaintiff  objected  (2)  because  the  deed  is  not  a  mere  link  in 
the  title  but  purports  to  be  direct  from  the  plaintiff  and  his 
wife  to  their  alleged  grantee,  Nicholas  F.  Dager,  and  being  pro- 
duced by  defendant  in  court  could  be  proved  irrespective  of  its 
record,  both  the  alleged  grantors  and  subscribing  witnesses  be- 
ing present  in  court,  especially  as,  on  Sept.  28th  last,  notice 
in  writing  was  served  on  defendant's  attorneys  that  plaintiff 
claimed  said  deed  to  be  a  forgery,  and  that  defendant  would  be 
called  upon  to  prove  its  execution,  and  acceptance  of  service  of 
said  notice  being  produced  to  the  court.  Objection  overruled. 
Bill  sealed.  [2] 

Defendant  also  offered  in  evidence  deed  dated  April  8, 1877, 
from  Nicholas  F.  Dager  and  wife  to  William  Ross  for  the  prem- 
ises described  in  the  writ;  acknowledged  April  3,  1877;  re- 
corded April  3, 1877. 

Mary  Powell  testified  that^  she  was  not  in  Mont^mery 
county  on  Feb.  15,  1877,  and  did  not  sign  the  deed  first  men- 
tioned as  a  witness. 

It  was  agreed  that  Nicholas  F.  Dager,  the  grantor  in  the 
deed,  died  somewhere  in  the  year  1878,  subsequent  to  the  time 
of  the  alleged  execution  of  the  deed  from  Sutherland  to  Da^er. 

Plaintiff  offered  to  prove  by  his  own  testimony  that  on  Feb.  15, 
1877,  he  was  not  anywhere  within  Montgomery  county.  Pa., 
and  that  the  certificate  of  the  justice  of  the  peace  of  Montgom- 
ery county,  attached  to  the  deed  offered  in  evidence  by  the  de- 
fendant, was  false.  Objected  to.  Objection  sustained.  Bill 
sealed.  [3] 

Same  offer  made  with  Agnes  Sutherland,  wife  of  plaintiff. 
Same  ruling.  [4] 

Errori  assigned  were  (1-4)  rulings  on' evidence,  stating  sub- 
stance of  rulings,  but  not  quoting  bills  of  exceptions. 

John  M.  Arundel^  for  appellant,  cited :  Bolton  v.  Johns,  5 
Pa.  149 ;  Cochran  v.  Eldridge,  49  Pa.  370 ;  2  Whart.  Ev.  §§  115, 
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1052;  Garrigues  v.  Harris,  17  Pa.  850 ;  Jackson  v.  Litch,  62 
Pa.  451 ;  Helser  v.  McGrath,  62  Pa.  581 ;  Schnable  v.  Doughty, 
3  Pa.  892 ;  Act  of  May  28, 1715, 1  Sm.  L.  94 ;  Myers  v.  Boyd, 
96  Pa.  427 ;  Goepp  v.  Gartiser,  35  Pa.  183 ;  Bolton  v.  Johns, 
6  Pa.  149;  Duncan  v.  McCuUough,  4  S.  &  R.  481 ;  (Jamble  v. 
Woods,  52  Pa.  158;  Neeld's  Ap.,  70  Pa.  118;  Taylor's  Ap., 
119  Pa.  297;  Knox  v.  Flack,  22  Pa.  887;  Com.  v.  Emery,  2 
Gray,  80 ;  Hart  v.  Yunt,  1  Watts,  258 ;  Shoenberger  v.  Hack- 
man,  37  Pa.  93 ;  Church  v.  Church,  25  Pa.  278 ;  1  Greenl.  Ev. 
91 ;  Starkie  Ev.  189, 191 ;  Draper  v.  Hatfield,  124  Mass.  53  ; 
Blanchard  v.  Young,  11  Gushing,  845 ;  Cockran  v.  Eldridge, 
49  Pa.  870;  Act  of  May  28, 1887,  P.  L.  167;  Hall  v.  Patter- 
son,  61  Pa.  289;  Williams  v.  Baker,  71  Pa.  476;  McCandless 
V.  Engle,  61  Pa.  809 ;  Jamison  v.  Jamison,  3  Whart.  467. 

Louis  M.  Ohilds  and  Montgomery  Evans^  for  appellee,  not 
heard,  cited :  Brotherton  v.  Livingston,  3  W.  &  S.  834 ;  Jones 
V.  Porter,  8  P.  &  W.  182;  Kelly  v.  Dunlap,  8  P.  &  W.  136; 
Keichline  v.  Keichline,  64  Pa.  75 ;  Sutherland  v.  Ross,  140  Pa. 
879;  Roth's  Estate,  150  Pa.  261 ;  Act  of  May  28,  1716,  §  6, 
1  Sm.  L.  96. 

Pbb  Curiam,  February  12, 1894 : 

The  decision  of  this  case  when  it  was  here  before,  140  Pa.  379, 
covers  all  the  questions  on  the  present  record.  We  then  de- 
cided that  the  plaintiff  and  his  wife  were  both  incompetent  to 
prove  any  facts  occurring  before  the  death  of  Dager.  The  ac- 
knowledgment of  the  deed  being  dated  February  16, 1877,  and 
Dager  not  having  died  until  after  that  time,  the  plaintiffs  were 
incompetent  to  prove  any  fact  whatever  by  their  own  testimony, 
which  occurred  on  that  day  or  before,  or  at  any  time  before  the 
death  of  Dager.  We  decided  this  before  and  it  is  not  necessary 
to  review  the  subject  again.  The  offer  now  to  prove  that  Suther- 
land and  his  wife  were  not  in  the  county  of  Montgomeiy  on  Feb. 
16, 1877,  by  their  own  testimony,  is  as  much  within  the  ruling  as 
any  other  fact  offered. to  be  proved  by  the  same  testimony  on 
iiie  former  trial.  The  record  of  the  deed  was  competent  proof 
under  our  recording  acts,  but,  as  we  understand,  the  deed  itself 
was  also  given  in  evidence.  The  witness  Mary  Powell  could 
have  been  asked  whether  the  signature  purporting  to  be  hers 
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as  a  subscribing  witness  was  a  genuine  or  a  forged  signature, 
but  instead  of  that  she  was  only  asked  whether  she  was  in 
Montgomeiy  county  on  that  day  and  signed  as  a  witness  a  deed 
from  plaintiff  and  wife  to  Dager.  The  ex  parte  affidavits  of 
the  plaintiff  and  his  wife  and  of  Mary  Powell  of  course  were 
not  competent. 
Judgment  affirmed. 


Martin's  Estate.     Martin's  Appeal. 

WUl— Widow— Trust — Principal  and  income^ Security. 

A  testator  gave  his  estate  to  trustees  **  to  pay  over  unto  my  wife,  all  the 
net  rents,  interest,  and  income  to  be  derived  therefrom  for  and  daring  the 
term  of  her  natural  life :  Provided,  that  if  my  wife  should  wish  to  use  or 
occupy  for  her  own  purposes  all  or  any  part  of  the  said  property,  then  it  is 
my  will  she  should  have  such  power."  He  further  directed :  ••  But  my  wife 
shall,  during  her  lifetime,  be  entitled  to  the  possession  of  all  my  estate 
without  being  required  to  give  security  therefor."  Held,  that  the  widow 
was  entitled  to  use  the  principal  when  the  income  was  insufficient  for  her 
support,  and  that  she  could  demand  and  receive  from  the  trustees  portions 
of  the  principal  for  such  purpose  without  giving  seomrity. 

Argued  March  29, 1898.  Appeal,  No.  814,  Jan.  T.,  1898,  by 
Luther  Martin,  Jr.,  et  al.,  trustees,  from  deci-ee  of  O.  C.  Phila. 
Co.,  Oct.  T.,  1886,  No,  508,  ordering  trustees  to  pay  over  to 
widow  portion  of  principal  of  estate  of  Luther  Martin,  de- 
ceased. Before  Stebbbtt,  C.  J.,  Grben,  MoCollxth,  Mitoh- 
ELL  and  Deak,  JJ. 

Petition  for  order  on  trustees  to  pay  over  portion  of  princi- 
pal of  estate. 

The  petition  averred  that  Luther  Martin,  petitioner's  hus- 
band, died  July  18, 1886,  testate,  leaving  to  survive  him  a  wid- 
ow, four  daughters  and  two  sons;  that  the  will  was  duly 
admitted  to  probate  in  Philadelphia  county  and  letters  testa- 
mentary issued  to  the  widow,  two  sons,  Luther  Martin,  Jr.,  and 
Robert  W.  Martin,  and  the  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Co.,  the  executors  being  also  named  as  tmstees. 

The  material  portions  of  the  will  were  as  follows : 
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"I  give,  devise  and  bequeath  all  the  property  of  which  I  may 
die  seised  unto  my  executors  and  trustees  hereinafter  named 
[here  follows  full  powers  of  sale  and  reinvestment]  and  as  to 
all  such  investments  and  reinvestments  and  all  the  rest  of  my 
said  property,  real  and  personal,  I  devise  and  bequeath  the  same 
unto  my  executors  and  trustees  hereinafter  named  to  hold  the 
same  in  trust  for  the  following  purposes : 

"First.  To  pay  over  unto  my  wife,  Emma  R.  Martin,  all  the 
net  rents,  interest,  and  income  to  be  derived  therefrom  for  and 
during  the  term  of  her  natui*al  life :  Provided,  that  if  my  wife 
should  wish  to  use  or  occupy  for  her  own  purposes  all  or  any 
part  of  said  property,  then  it  is  my  will  she  should  have  such 
power. 

"  Second.  After  the  death  of  my  said  wife  I  direct  that  my 
piDperty  and  estate  shall  be  held  and  applied  by  my  executors 
and  trustees  for  the  use  and  benefit  of  my  children,  as  follows : 
[Here  follows  a  strict  trust  for  the  six  children  during  their 
respective  lives,  with  provision  for  succession  to  their  childi'en 
and  issue.] 

"I  further  will  and  direct  that  the  trusts  under  this  will  shall 
continue,  and  the  division  of  the  incomes  and  profits  thereof 
shall  be  made  to  the  persons  entitled  thereto  by  the  provisions 
hereof,  until  the  death  of  my  last  surviving  child,  and  upon  the 
death  of  my  last  surviving  child  the  trusts  herein  contained 
shall  cease  and  determine,  and  the  division  of  the  principal  of 
my  estate  shall  be  made  among  the  children  and  issue  of  my 
said  six  children  respectively.  .  .  .  But  my  said  wife  shall  dur- 
ing her  lifetime  be  entitled  to  the  possession  of  all  my  estate, 
without  being  required  to  give  security  therefor." 

The  petition  fui-ther  averred  that  the  income  of  the  estate 
payable  under  the  terms  of  the  will  to  the  petitioner  had  been 
reduced,  and  that  in  consequence  thereof  the  petitioner  found 
herself  in  need  of  an  advance  from  the  principal  of  the  estate 
as  may  be  required  to  meet  her  necessities,  and  that  she  re- 
quired for  such  purposes  the  sum  of  $1,500  ;  that  demand  had 
been  made  upon  the  respondents  for  the  payment  of  this  sum, 
but  the  respondents  had  declined  to  accede  thereto ;  that  under 
the  terms  of  testator's  will  she  was  entitled  to  the  possession 
of  all  the  estate  without  giving  any  security  therefor. 

To  this  petition  the  respondents  filed  an  answer,  admitting 
Vol.  clx — 8 
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the  averments  of  fact  contained  in  the  petition,  except  as  to 
the  construction  of  testator's  will,  but  denied  the  petitioner's 
right  to  receive  the  advance  asked  for,  upon  the  ground  that 
the  same  was  not  justified  by  the  terms  of  the  will  and  could 
not  be  complied  with  without  selling  and  disposing  of  the  assets 
of  the  estate  held  in  trust  under  the  terms  of  the  will. 

The  court  entered  a  decree  in  accordance  with  the  prayer  of 
the  petition,  in  an  opinion  by  Ashman,  J.,  2  Dist.  R.  282. 

Error  assigned  was  above  order,  quoting  it. 

Richard  0.  Dale^  Samuel  Dickson  with  him,  for  appellants, 
cited :  Watson's  Ap.,  125  Pa.  340 ;  Act  of  May  17,  1871,  P. 
L.  269. 

S.  Davis  Page^  E.  P.  Allinson^  Boies  Penrose  and  Howard  W. 
Page  with  him,  for  appellee,  cited :  Gold's  Est.,  133  Pa.  495 
Markley's  Est.,  132  Pa.  352 ;  Heppenstall's  Est.,  144  Pa.  259 
Cox  V.  Rogers,  77  Pa.  160 ;  Hambright's  Ap.,  2  Grant,  320 
Bonham  i.  Bonham,  33  N.  J.  Eq.  476 ;  Haydel  v.  Hurck,  72 
Mo.  253 ;  Hart  v.  Castle,  9  N.  Y.  Sup.  622 ;  Boyle  v.  Boyle, 
152  Pa.  108  ;  McFarland's  Ap.,  37  Pa.  300. 

Opinion  by  Mr.  Justice  McCollum,  February  26, 1894 : 
The  learned  orphans'  court,  in  making  the  order  complained 
of,  simply  determined  that  under  the  will  the  petitioner  was  en- 
titled to  have  from  the  principal  of  the  estate  the  sum  mention- 
ed in  the  petition  for  the  purpose  declared  therein,  without 
giving  security  therefor.  It  did  not  decide  that  the  provisions 
of  the  will  in  relation  to  her  possession  and  care  of  the  prop- 
erty constituted  a  gift  to  her  "  of  so  much  of  the  principal  as 
she  might  see  fit  to  appropriate."  It  expressly  declared  that 
it  was  not  necessary  to  do  so.  But  the  appellants  contend  that 
the  order  cannot  be  sustained  except  upon  a  construction  of  the 
will  which  gives  the  entire  estate  to  her  to  use  and  dispose  of 
as  she  pleases,  and  that  such  is  a  true  construction  they  em- 
phatically deny.  The  precise  question  before  the  court  was 
whether  any  portion  of  the  principal  of  the  estate  could  be 
lawfully  applied  to  the  maintenance  of  the  petitioner  while  the 
income  of  it  was  insufficient  "  to  meet  her  necessities."    There 
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were  no  facts  in  dispute^  and  the  answer  to  the  question  there- 
fore depended  solely  upon  the  construction  of  the  will.  It  may 
be  considered  as^onceded,  because  it  is  alleged  in  the  petition 
and  not  denied  by  the  answer,  that  in  consequence  of  a  mate- 
rial and  possibly  temporaiy  reduction  of  the  income  of  the  es- 
tate for  the  year  immediately  preceding  the  application  for  the 
order,  the  sum  demanded  was  required,  in  addition  to  tlie  in- 
come, for  her  support. 

The  petitioner  is  the  widow  of  the  testator,  the  first  object 
of  his  bounty,  and  one  of  the  executors  and  trustees  appointed 
by  his  will.     To  her  he  gave  the  income  of  his  estate  during 
her  lifetime,  together  with  the  power  to  use  or  occupy  for  her 
own  purposes,  if  she  desii'ed  to  do  so,  all  or  any  part  of  his 
property.     He  also  gave  to  her  the  right  to  have  while  she 
lived  possession  of  all  his  estate,  ^^  without  being  required  to 
give  security  therefor."     It  seems  to  us  that  the  power  and 
right  thus  conferred  furnished  a  clear  warrant  for  the  order  in 
question.     Manifestly  the  dominating  purpose  of  the  testator 
in  making  his  will  was  to  secure  to  his  wife  a  liberal  mainte- 
nance from  his  estate.     It  is  quite  probable  he  thought  the  in- 
come of  it  would  ordinarily  be  suflBcient  for  all  her  wants,  but 
he  recognized  that  there  might  be  a  condition  which  would 
make  it  necessary  to  have  recourse  to  the  principal  to  properly 
supply  them.     The  proviso  to  the  clause  of  the  will  which 
directs  the  trustees  to  pay  the  income  to  her  is  adapted  to  such 
a  condition,  and  authorizes  the  use  of  the  principal  for  her  sup- 
port when  the  income  is  not  suflScient  for  it.     We  do  not  think 
this  proviso  can  be  restricted  in  accordance  with  the  appellants' 
contention.     The  power  to  use  or  occupy  all  or  any  part  of  the 
testator's  property  for  her  own  purposes  is  a  comprehensive  pow- 
er ;  it  extends  to  the  entire  estate,  and  includes  money  and  choses 
in  action  as  well  as  lands,  horses,  cattle,  carriages,  household  fur- 
niture and  the  like.     It  is  a  proper  exercise  of  this  power  to 
order  the  trustees,  on  her  application,  to  advance  to  her  from 
the  principal  such  sum  as  is  needed  for  her  suitable  maintenance 
whenever  it  affirmatively  appeara  that  the  income  which  is  pri- 
marily devoted  to  it  is  insufficient  to  accomplish  the  testator's 
controlling  purpose.     In  plain  words  he  gave  to  her  this  power, 
and  the  order  in  question  is  not  only  clearly  within  the  scope 
of  it,  but  it  accords  with  the  obvious  intention  of  the  donor  in 
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conferring  it.  The  learned  counsel  for  the  appellants  seem  to 
think  that  this  construction  of  the  will  is  fatal  to  the  trust  cre- 
ated hy  it.  It  is  true  that  the  exercise  by  the  petitioner  of  all 
her  rights  under  the  will  would  materially  reduce  and  qualify 
the  duties  of  the  trustees  in  respect  to  the  care  of  the  estate 
during  her  lifetime,  and  possibly  the  shares  of  the  other  bene- 
ficiaries might  be  somewhat  diminished  by  it.  But  the  mere 
apprehension  of  such  results  furnishes  no  ground  for  a  con- 
struction which  ignores  plain  and  important  provisions  of  the 
will,  and  defeats  the  controlling  purpose  of  the  testator  in 
making  it. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellants. 


Commonwealth  v.  Coyle,  Appellant. 
Commonwealth,  Appellant,  v.  Coyle. 

Criminal  law — Cruelty  to  pauper-^Directors  of  the  poor, 

Dii-ectors  or  overseers  of  the  poor  may  be  indicted  at  common  law  for 
willfully  neglecting  or  refusing  to  discharge  their  duties  to  paupers  under 
their  charge. 

An  indictment  against  directors  of  the  poor  for  permitting  a  pauper  of 
tender  yeai^s  to  be  so  grossly  maltreated  as  to  result  in  his  death  will  be 
sustained  where  the  evidence  shows  that  defendants  were  informed  that 
the  person  to  whom  they  bound  the  child  was  of  bad  character,  that  his 
house  was  an  unsafe  place  for  so  young  a  boy,  and  that  his  parsimony 
and  cruelty  in  the  treatment  of  poor  children  committed  to  his  care  were 
well  known  in  the  neighborhood  in  which  he  lived. 

In  such  a  case  it  is  the  duty  of  the  directors  of  the  poor  after  a  child  is 
bound  to  service  to  see  that  the  covenants  of  the  master  are  substantially 
complied  with,  and,  if  these  are  willfully  and  persistently  violated  to  the 
injury  of  the  child^s  health,  to  institute  necessary  proceedings  to  set  aside 
the  indenture. 

Evidence  of  acts  of  cruelty— Notice  to  directors. 

Where  the  directors  of  the  poor  indenture  a  pauper  of  tender  years  to  a 
person  whom^  they  know  to  be  a  cruel  and  dangerous  master,  and  the 
child  dies  from  maltreatment  and  neglect,  it  is  competent  for  the  Com- 
monwealth, on  the  trial  of  an  indictment  against  the  directors,  to  introduce 
evidence  descriptive  of  the  results  of  their  misconduct  without  proving 
personal  notice  to  them  of  each  specific  act  of  cruelty  which  contributed 
to  the  death  of  the  child. 
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Publio  officers — Misdemeanor  in  office — Expiration  of  term, 
A  public  officer  may  be  prosecuted  and  punished  for  misdemeanor  in 
office  after  his  term  has  expired. 

Poor  laws— Indenture  of  pauper  to  non-resident. 
Officials  charged  with  tiie  care  of  the  poor  in  one  distiict  may  lawfully 
apprentice  an  infant  pauper  to  a  fit  person  in  a  neighboring  district, 

Argued  April  24, 1893.  Appeal,  No.  119,  July  T.,  1898,  by 
James  Coyle,  one  of  the  defendants,  from  judgment  of  Q.  S. 
Cumberland  Co.,  on  verdict  for  Com'lth.  Before  Williams, 
McCoiJiUM,  Mitchell,  Deaii  and  Thompson,  JJ.    Affirmed. 

Indictment  for  permitting  cruelty  to  pauper. 

At  the  trial,  before  ^Sadlbb,  P.  J.,  defendants  moved  the 
court  to  quash  the  entire  bill  of  indictment  on  the  ground  that 
it  alleged  no  offence  indictable  at  common  law  or  under  any 
statute.    The  court  denied  the  motion.    Bill  sealed.  [7,  8] 

The  substance  of  the  third  count  of  the  bill  was  that  defend- 
ants had  committed  a  misdemeanor  in  office  by  indenturing 
the  pauper  to  a  person  residing  without  the  limits  of  the  county 
of  Cumberland.  On  motion  the  court  quashed  this  count. 
The  Commonwealth  excepted,  and  a  bill  was  sealed.     [1  a] 

It  appeared  from  the  evidence  that  defendants,  James  Coyle, 
Michael  Seavers,  and  John  H.  Rhoads,  directors  of  the  poor  of 
Cumberland  county,  indentured  Joseph  N.  Diller,  a  pauper 
seven  years  of  age,  to  John  W.  Lafferty,  of  Adams  county,  and 
that  at  the  time  of  the  indenture  Lafferty  was  known  to  be  a 
man  of  cruel  and  dangerous  character,  and  that  he  and  his 
family  had  ill  treated  another  child  intrusted  to  their  care. 
•  The  Commonwealth  offered  to  prove  by  Abraham  Fink  that 
when  Mr.  Boyer  brought  the  child  over  he  said  he  had  been 
sent  over  by  the  directors  of  the  poor,  as  their  steward,  their 
servant  or  agent,  with  the  child,  on  six  weeks'  trial ;  that  he 
asked  the  witness  what  kind  of  people  the  Laffertys  were,  and 
witness  told  him  he  didn't  know  much  about  them ;  and  wit- 
ness said  he  had  heard  of  their  having  a  boy  and  ill  treating 
him,  and  running  a  fork  in  him ;  and  then  Mr.  Underwood, 
who  was  the  agent  of  the  directors  of  the  poor,  said  that  he  had 
seen  this  boy  the  Laffertys  had  in  whom  they  had  run  a  fork, 
and  he  would  rather  follow  a  child  of  his  to  its  grave  than  put 
it  to  Lafferty's ;  he  said  he  had  lived  near  Laffertys  and  knew 
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all  about  them  and  their  ill  treatment  of  the  boy,  and  he  told 
Mr.  Boyer  this.    To  be  followed  up  by  further  proof. 

Objected  to  on  the  ground  that  it  does  not  propose  to  show 
that  it  was  communicated  to  the  defendants.  Objection  over- 
ruled, offer  admitted,  exception.  [2] 

"  Q.  You  never  complained  to  anybody,  to  the  directors  of 
the  poor?    A.  No,  sir." 

Defendants  were  notified  by  letter  on  Sept.  3, 1891,  that  the 
boy  was  being  ill  treated ;  they  sent  appellant,  as  a  committee, 
to  see  the  boy  Sept.  5, 1891,  but  the  boy  was  allowed  to  remain. 

Reuben  M.  Underwood,  witness  for  the  Commonwealth,  tes- 
tified as  follows :  "  Q.  Go  on  and  state  your  knowledge  of  this 
case.  A.  The  day  the  Diller  boy  was  brought  over  to  Laffer- 
ty's,  I  wa«  going  to  the  station  with  some  grain,  and  there  was 
a  little  boy  in  Lafferty's  yard,  and  knowing  they  had  no  little 
boy  I  took  particular  notice  of  him.  I  thought  perhaps  it  was 
some  of  their  relations ;  and  I  unloaded  my  grain  and  stopped 
at  the  store  to  get  some  groceries,  and  while  he  was  waiting  on 
me,  the  steward,  Mr.  JBoyer,  came  in  there." 

Defendants  objected  to  the  testimony  of  the  conversation 
that  occurred  between  Mr.  Fink  and  the  witness.  Objection 
overruled,  exceptions.  [3] 

^^  A.  He  came  in  there  and  shook  hands  with  them ;  they 
used  to  be  neighbors.  Fink  and  Boyer  were  neighbors  when 
they  lived  in  Cumberland ;  they  told  me  so.  And  he  said  he 
had  brought  some  children  over  to  put  at  Lafferty's,  a  couple 
of  children ;  and  Fink  said,  ^  It  is  a  pity  you  didn't  get  them  a 
better  place.'  And  we  talked  on  a  little,  him  and  me,  and  I 
told  him  I  thought  it  was  my  duty  to  state  to  him  that  they 
had  almost  killed  a  child  before,  and  I  couldn't  stand  here  and 
let  other  children  be  put  there  for  them  to  kill." 

Mrs.  Elizabeth  Smyers,  Commonwealth's  witness,  was  asked 
in  her  examination  in  chief  whether  Mrs.  Laffei*ty  told  her  that 
they  tied  Joe's  hands  behind  his  back  and  pushed  him  into  the 
wash  house  ? 

Objected  to  unless  it  is  proposed  to  be  followed  by  proof  that 
this  was  communicated  to  defendants.  Objection  overruled, 
offer  admitted,  exception.  [4] 

The  witness  answered  in  the  affirmative. 

Testimony,  by  a  number  of  witnesses,  of  other  acts  of  cruelty 
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prior  to  Sept.  5, 1891,  was  admitted  under  objection  and  except 
tion,  and  grouped  together  in  the  first  assignment  of  error.  [2] 

Commonwealth's  counsel  also  offered  to  show  by  Mrs.  Smy- 
ers  the  ill  treatment  of  the  boy  when  he  was  dying.  I  offer  to 
prove  that  when  the  witness  got  to  the  house,  that  Mrs.  Laf- 
ferty  said:  *'*  Joe's  going  to  die.'  And  I  said,  'I  guess  not/ 
and  she  repeated  it ;  '  Yes,  Joe  is  going  to  die.' "  That  they 
had  not  put  him  to  bed ;  that  Liz  got  some  old  rags  and  put 
them  under  him,  and  they  laid  him  on  the  bench  in  the  out 
kitchen  or  wash  house,  and  the  doctor  said  when  he  came  that 
they  should  put  him  to  bed  and  get  some  good  blankets  on  him 
and  warm  him  up ;  that  they  didn't  put  him  to  bed,  but  made 
him  a  bed  on  a  bench ;  that  the  doctor  said  they  should  take 
off  his  clothes ;  that  they  took  off  his  pants  and  his  di-awers 
were  wet,  and  the  witness  wanted  to  take  them  off,  as  the  doc- 
tor had  told  her,  but  Mrs.  Lafferty  would  not  allow  this,  but 
said  that  she  and  John  would  do  that  if  it  was  necessaiy ;  that 
the  witness  told  her  that  they  had  a  good  lounge,  and  could 
make  him  a  good  bit  easier  on  that ;  that  they  set  two  small 
benches  together  and  made  him  a  bed  on  that,  and  on  that  he 
died  there,  and  never  got  to  bed  or  on  the  lounge.  This  is  of- 
fered to  show  ill  treatment,  and  to  follow  it  up  to  the  time  the 
boy  was  djring. 

Offer  objected  to  by  defendants'  counsel,  on  th6  ground  that 
it  does  not  show  any  ill  treatment  or  abuse  on  the  part  of  the 
Laffertys,  and  that  the  same  was  not  communicated  to  the  di- 
rectors of  the  poor,  nor  does  it  show  any  guilt  or  tend  to  estab- 
lish any  guilt  on  part  of  defendants.  Objection  overruled,  offer 
admitted,  exception.  [5] 

Andrew  Kerr  having  testified  that  he  knew  this  little  boy, 
Joe  Diller,  and  knew  his  size,  the  Commonwealth  proposed  to 
ask  the  witness  how  Joe  Diller  compared  in  size  with  this  boy, 
James  Mullin,  so  that  we  may  have  a  more  vivid  idea  of  the 
size  of  little  Joe  Diller.  Objected  to  by  defendants'  counsel  as 
iiTelevant  and  highly  improper.  The  witness  described  the  size 
and  so  forth  of  Joe  Diller,  and  the  jury  are  competent  to  judge 
of  the  size  from  such  description,  which  is  the  only  competent 
evidence  of  those  facts ;  and  the  offer  is  for  the  purpose  of  cre- 
ating a  sensation,  and  the  tendency  is  to  mislead  and  confuse 
the  jury  in  respect  to  the  real  issue  trying.  Offer  admitted 
and  exception.  [6] 
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Defendants*  points  were  among  others  as  follows : 

"  1.  If  the  apprenticing  of  the  boy  was  done  by  the  defend- 
ants pui*8uant,  to  a  statutory  duty^  and  without  any  intention 
or  reasonable  expectation  that  harm  would  thereby  result  to 
the  apprentice,  then  there  is  no  crime  that  can  be  imputed  to 
these  defendants, — ^the  intent  necessary  to  constitute  the  crime 
is  wholly  wanting.  Answer :  Affirmed,  unless  you  find  that 
they  negligently  indentured  him  to  a  person  of  improper  char- 
acter.*' [9] 

"  6.  The  court  is  requested  to  withdraw  from  the  jury  all 
evidence  tending  to  show  maltreatment  of  Joseph  N.  Diller 
after  September  6,  1891,  which  was  not  communicated  to  the 
defendants,  and,  as  no  information  was  given  them  of  any 
acts  occurring  after  September  6, 1891,  all  evidence  of  such  acts 
should  be  disregarded  by  the  jury.  Answer :  Unless  you  find, 
as  contended  for  by  the  Commonwealth,  that,  on  or  before  the 
6th  day  of  September,  1891,  the  directors  or  their  committee 
were  given  such  information  of  the  maltreatment  of  the  boy  as 
made  it  their  manifest  duty  to  take  steps  to  have  the  boy  taken 
away  from  Lafferty,  or  to  compel  him  to  do  his  duty,  and  they 
disregarded  it,  you  will  not  consider  testimony  offered  by  the 
Commonwealth  to  show  the  maltreatment  of  Joseph  N.  Diller 
after  that  date,  and  it  will  be  regarded  by  you  as  withdrawn 
from  your  consideration.  But  should  you  find  that  the  com- 
mittee received  the  information,  as  testified  to  by  Group, 
Smyers,  Mrs.  Smyers,  Strewig,  and  was  told  of  others,  who 
could  acquaint  him  with  specific  acts  of  ill  treatment  of  the  boy, 
but  failed  to  call  upon  them,  the  prayer  is  refused."  [10] 

"  7.  The  court  is  requested  to  withdraw  from  the  jury  all 
the  evidence  of  Rachel  Baker,  Amos  Kreiiier,  Mrs.  Jessie 
Smyers,  tending  to  show  maltreatment  of  Joseph  N.  Diller, 
which  was  not  communicated  to  the  defendants,  and  that  as  no 
information  was  given  them  of  any  such  acts  prior  to  or  after 
September  5, 1891,  all  evidence  of  such  acts  should  be  disre- 
garded by  the  jury.  Answer :  This  prayer  is  refused.  Amos 
Ki-einer's  testimony  was  in  reference  to  an  alleged  occurrence 
in  August,  that  of  Mi's.  Baker  in  hay-making,  and  Mrs.  Smyers 
testified  that  she  offered  to  communicate  with  Mr.  Coyle  on  the  • 
afternoon  of  September  Sth,  and  that  he  promised  to  return  and 
meet  her,  but  failed  to  do  so ;  and  if  this  should  be  found  to  be 
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true,  his  failure  to  get  information  she  possessed  was  his 
fault."  [11] 
Verdict  of  guilty.  The  sentence  was  as  follows : 
June  14,  1892.  Defendant  James  Coyle  sentenced  to  pay  a 
fine  of  $100  and  three  fourths  of  the  cost  of  prosecution.  De- 
fendants Michael  Seavers  and  John  H.  Rhoads,  sentence  sus- 
pended upon  the  condition  that  they  pay  one  fourth  of  the  costs 
of  prosecution.  [13] 

Error9  ataiffned  by  James  Coyle  were  (1-6)  rulings  on  evi- 
dence, quoting  bills  of  exceptions  and  evidence ;  (7,  8)  refu- 
sal to  quash  indictment ;  (9-11)  instructions,  quoting  them ; 
(18)  sentence. 

Error  assigned  by  Commonwealth  was  (1  a)  quashing  third 
count  of  indictment. 

John  Hays  and  J.  W.  Wetzel^  W.  A.  Kramer  and  M,  (7.  Her- 
man^  with  them,  for  James  Coyle,  cited :  Act  of  March  31, 1860, 
sec.  183,  P.  L.  426,  Purd.  470;  Mevay  v.  Edmiston,  1  Rawle, 
457 ;  Hellings  v.  Com.,  5  Rawle,  64 ;  Rees  v.  Emerick,  6  S.  & 
R.  286  ;  Com.  v.  Evans,  13  S.  &  R.  426  ;  Act  of  Feb.  12, 1829, 
P.  L.  of  1828  and  1829,  p.  42 ;  Com.  v.  Thompson,  126  Pa. 
614 ;  Penna.  R.  R.  Co.'s  Ap.,  128  Pa.  509 ;  Act  of  March  31, 
1860,  §  64,  P.  L.  445,  Pui-d.  490,  Com.  v.  Harris,  1  Leg.  Gaz. 
R.456. 

W.  J,  Shearer  and  Fillmore  Maust^  J".  E.  Bamitz^  district  at- 
torney, with  them,  for  Commonwealth. 

COM.  V.  COYLE,  APPELLANT. 

Opinion  by  Mr.  Justice  McCollum,  February  26, 1894. 

James  Coyle,  appellant,  Michael  Seavei-s  and  John  H.  Rhoads 
were  jointly  indicted  and  tried  for  neglect  of  their  duty  as  di- 
rectors of  the  poor  and  of  the  house  of  employment  for  Cum- 
berland county.  A  verdict  of  guilty  was  rendered  by  the  jury, 
sentence  was  suspended  as  to  Seavei-s  and  Rhoads  on  their  pay- 
ment of  one  fourth  of  the  costs,  and  Coyle  was  sentenced  to 
pay  a  fine  of  one  hundred  dollars  and  three  fourths  of  the  costs. 
The  pith  of  the  complaint  against  them  was  that  they  neglected 
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to  discbarge  a  duty  which  in  their  official  capacity  they  owed 
to  Joseph  N.  Diller,  a  poor  and  infirm  child  aged  seven  years, 
who  was  a  legal  charge  upon  the  county  of  Cumberland,  and 
that  in  consequence  of  their  neglect  he  died.  In  the  first  count 
of  the  indictment  they  were  charged  with  having  knowingly 
permitted  him  to  be  grossly  maltreated  by  the  person  to  whom 
he  was  apprenticed  by  them,  and  in  the  second  count  thereof, 
with  having,  while  he  was  in  their  charge  and  under  their  care, 
willfully  neglected  to  provide  him  with  reasonable  and  necessaiy 
food  and  clothing,  and  otherwise  abused  and  illtraated  him. 
The  evidence  produced  on  the  trial  was  clearly  sufficient  to 
warrant  the  conclusion  that  the  death  of  the  child  was  hastened 
by,  if  it  was  not  solely  attributable  to,  the  treatment  he  received 
while  in  the  custody  of  LafEerty,  to  whom  he  was  bound  by 
them  on  the  4th  of  June,  1891,  for  a  term  of  fourteen  years. 
It  was  also  sufficient  to  sustain  a  finding  that  before  they  com- 
mitted the  child  to  the  care  of  LaflFerty  they  knew  or  ought  to 
have  known  that  the  latter  was  not  a  proper  person  to  have 
control  of  the  former.  Boyer,  who  was  their  representative  in 
the  aiTangement  under  which  the  child  was  left  at  Lafferty's 
six  weeks  before  he  was  indentured,  was  advised  by  persons  in 
the  neighborhood  that  it  was  an  unsafe  place  for  a  boy  of  his 
years.  The  testimony  of  Underwood  and  Fink  on  this  point 
showed  that  they  gave  him  infoimation  in  respect  to  the  char- 
acter of  Lafferty  and  his  family,  and  their  hai-sh  treatment  of  a 
child  in  their  care,  which  would  have  prevented  any  prudent 
person  from  committing  a  boy  of  tender  yeare  to  their  custody. 
A  parent  so  infoi-med  would  not  have  surrendered  his  or  her 
child  to  their  possession  and  control  without  an  investigation 
which  demonstrated  that  the  charges  against  them  were  ground- 
less. The  care  which  a  parent  ought  to  exercise  under  such 
circumstances  devolved  upon  the  directors  when  young  Diller 
became  a  charge  on  their  district,  and  there  is  reason  to  believe 
that  if  they  had  faithfully  performed  the  duty  thus  cast  upon 
them,  he  would  not  have  been  subjected  to  the  cruel  treatment 
which  appears  to  have  been  responsible,  in  some  degree  at  least, 
for  his  untimely  death.  But  it  is  manifest  from  the  testimony 
that  they  did  not  exercise  the  cai*e  enjoined  by  the  law,  and 
that  they  were  negligent  in  binding  him  to  LaflFerty  and  in. 
their  failure  to  institute  proceedings  to  cancel  the  indenture. 
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We  need  not  repeat  or  discuss  the  testimony  descriptive  of  the 
neglect  and  cruelty  to  which  the  child  was  subjected.  It  is 
sufficient  to  say  of  it  that  in  our  opinion  it  fully  sustained  the 
charges  made  in  the  first  and  second  counts  of  the  indictment. 
It  is  contended  that  the  indictment  does  not  charge  an  of- 
fence known  to  the  criminal  law;*  that  the  directora  are  not 
indictable  under  sec.  42  of  the  act  of  June  13,  1886,  P.  L.  550, 
because  the  office  of  overseer  of  the  poor  is  abolished  in  Cum- 
berland county,  and  that  they  cannot  be  prosecuted  under  sec- 
tion 90  of  the  act  of  March  81,  1860,  P.  L.  405,  because  it 
appears  from  the  indictment  and  the  testimony  that  the  mal- 
treatment complained  of  was  after  they  left  the  child  with 
Lafferty,  and  was  inflicted  by  him  and  his  family.  The  coun- 
sel for  the  Commonwealth  agree  with  the  counsel  for  the  de- 
fendants that  this  case  is  not  governed  by  the  statutes  referred 
to,  but  the  former  maintain  and  the  latter  deny  that  the  matters 
charged  in  the  indictment  constitute  a  common  law  misde- 
meanor. 

We  think  the  contention  of  the  defendants  that  the  common 
law  does  not  hold  them  criminally  liable  for  a  willful  neglect  or 
refusal  to  discharge  their  duties  as  directors  is  unsound.  In 
Am.  &  Eng.  Ency.  of  Law,  vol.  19,  p.  604,  the  rule  on  this 
subject  is  stated  thus :  "  The  neglect  or  failure  of  a  public  offi- 
cer to  perform  any  duty  which  by  law  he  is  required  to  per- 
form is  an  indictable  offence  even  though  no  damage  was  caused 
by  the  default,  and  a  mistake  as  to  his  powers  or  with  relation 
to  the  facts  of  the  case  is  no  protection."  In  Russell  on 
Crimes,  vol.  1,  p.  80,  it  is  said  that  ^^  it  is  an  indictable  offence 
in  the  nature  of  a  misdemeanor  to  refuse  or  neglect  to  provide 
sofficient  food  or  other  necessaries  for  any  infant  of  tender  years 
unable  to  provide  for  and  take  care  of  itself  (whether  such  in- 
fant be  child,  apprentice  or  servant)  whom  the  party  is  obliged 
bjr  duty  or  contittct  to  provide  for,  so  as  thereby  to  injure  its 
health."  In  Archbold's  Criminal  Pleading  and  Practice,  vol.  2, 
p.  1865,  it  is  said  that  ^^  an  overseer  of  the  poor  is  indictable 
for  misfeasance  in  office,  as  if  he  relieves  the  poor  where  there 
is  no  necessity  for  it :  Tawney's  Case,  16  Vin.  Abr.  415 ;  or  if 
lie  misuse  the  poor,  as  by  keeping  and  lodging  sevei-al  poor  per- 
sons in  a  filthy  and  unwholesome  room  with  the  windows  not 
in  a  sufficient  state  of  repair  to  protect  them  against  the  sever- 
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ity  of  the  weather :  Rex  v.  WetheriU  et  al.,  Cald.  486 ;  or  by 
exacting  labor  from  them  when  they  are  not  able  to  work: 
Rex  V.  Windship  et  al.,  Cald.  76.  And  if  overseers  conspire 
to  marry  a  poor  woman  big  with  child  for  the  .purpose  of 
throwing  the  expense  of  maintaining  her  and  the  issue  from 
themselves  upon  another  parish  or  township,  they  may  be  in- 
dicted :  Rex  V.  Compton,  Cald.  246.  And  for  most  breaches 
of  their  duty  overseere  may  be  punished  by  indictment  or  in- 
formation." In  Pennsylvania,  overseeis  of  the  poor  have  been 
indicted,  convicted  and  sentenced  for  a  misdemeanor  in  office 
in  selling  the  keeping  of  paupers  by  public  vendue  or  outcry  to 
the  lowest  bidder :  9  Pa.  48-9. 

It  is  a  wise  policy  which  exacts  from  a  public  officer,  intrusted 
with  the  care  of  the  poor  persons  in  his  district,  faithful  and 
humane  administration  of  the  laws  enacted  for  their  relief.  In 
the  proper  enforcement  of  such  laws  they  have  considerate  and 
kind  treatment  and  a  comfortable  maintenance.  Their  inability 
to  provide  for  themselves  is  not  a  crime  nor  any  excuse  for 
neglecting  or  maltreating  them.  As  charges  upon  the  district 
they  are  entitled  to  have  from  it  wholesome  food  and  comfort- 
able clothing,  and  a  sufficiency  of  both.  If  they  are  of  tender 
years,  or  from  any  cause  unable  to  work,  it  is  an  act  of  cruelty 
to  exact  from  them  the  performance  of  tasks  which  are  beyond 
their  strength  and  injurious  to  their  health.  It  is  culpable  neg- 
ligence in  an  officer  representing  the  district  charged  with  their 
support  to  bind  an  infant  pauper  to  service  with  a  person  whose 
parsimony  and  cruelty  in  the  ti*eatment  of  poor  children  com- 
mitted to  his  care  were  well  known  in  the  neighborhood  in 
which  he  lived.  Inquiry  in  respect  to  the  character  of  the 
master  is  a  duty,  and,  where  he  resides  in  a  county  outside  of 
the  district  in  which  the  pauper  is  settled  and  is  personally  a 
stranger  to  the  officer,  the  non-observance  of  it  is  a  misde- 
meanor. It  seems  to  us  also  that  it  is  his  duty  after  the  child 
is  bound  to  service  to  see  that  the  covenants  of  the  master  are 
substantially  complied  with,  and,  if  these  are  willfully  and  per- 
sistently violated  to  the  in  juiy  of  the  child's  health,  to  institute 
the  necessary  proceedings  to  set  aside  the  indenture. 

In  the  present  case  the  directors,  with  knowledge  of  Lafferty's 
character,  bound  young  Diller  to  him,  and,  with  knowledge  of 
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the  abuse  the  child  was  receiving  from  his  master,  refused  to 
take  any  measures  to  rescue  him  from  the  cruelty  to  which  he 
was  subjected  by  their  owA  negligent  act.  If,  as  they  contend, 
their  conduct  is  not  condemned  in  terms  by  any  of  our  statutes 
in  relation  to  the  care  of  the  poor,  it  is  gratifying  to  know,  as 
we  have  seen,  that  the  common  law  holds  them  responsible  for 
it  as  a  misdemeanor  in  office. 

The  several  specifications  of  error  which  complain  of  the 
admission  of  evidence  of  deprivation  and  cruelty  after  the  5th 
of  September,  1891,  and  of  the  denial  by  the  court  of  the  de- 
fendant's motion  to  strike  out  such  evidence,  are  not  sustained. 
The  evidence  referred  to  showed  a  continuance  of  the  ill  usage 
they  approved,  by  their  refusal  to  take  any  measures  to  prevent 
the  master's  persistence  in  it,  and  was  descriptive  of  the  con- 
sequences of  their  negligence.  With  their  knowledge  of  his 
character  and  of  his  maltreatment  of  the  helpless  boy  they 
committed  to  his  care,  they  should  have  anticipated  what  fol- 
bwed.  Having  declined,  when  requested,  to  intervene  in  be- 
half of  the  suffering  child,  and  thus  impliedly  sanctioned  the 
master's  abuse  of  him,  they  had  no  i*eason  to  expect  that  he 
would  receive  better  treatment  thereafter.  In  plain  violation 
of  their  duty  to  the  child  and  the  district  they  represented, 
they  knowingly  bound  him  to  service  with  a  cruel  master,  and 
continued  him  in  it  when  they  knew  or  ought  to  have  known 
that  his  health  was  seriously  impaired  and  his  life  endangered 
by  it.  It  was  this  breach  of  duty  which  constituted  their 
offence,  and  it  was  competent  for  the  Commonwealth  to  intro- 
duce evidence  descriptive  of  its  results  without  proving  per- 
sonal notice  to  them  of  each  specific  act  of  cruelty  which 
contributed  to  the  distress  of  theii'  victim. 

We  are  not  able  to  discover  in  the  remaining  specifications 
anything  which  calls  for  the  reversal  of  the  judgment.  The 
contention  that  the  appellant  cannot  be  prosecuted  and  pun- 
ished for  misdemeanor  in  office  because  his  term  has  expired,  is 
not  supported  by  reason  or  authority,  and  ceitainly  he  ought 
not  to  complain,  that,  while  he  was  liable  for  all  the  costs,  he 
was  i-equired  to  pay  only  three  fourths  of  them. 

The  specifications  of  error  are  overruled  and  the  judgment 
is  afiSrmed. 
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COM.,  APPELLANT,  V.  COYLB. 

Opinion  by  Mr.  Justice  McCollum,  February  26, 1894: 
This  is  an  appeal  by  the  Commonwealth  from  an  order  of  the 
Court  of  Quarter  Sessions  of  Cumberland  county  quashing  the 
third  count  of  an  indictment  against  James  Coyle  and  others 
for  neglect  and  violation  of  their  duty  as  directors  of  the  poor 
and  of  the  house  of  employment  in  said  county.  It  was  the 
only  count  in  the  indictment  in  which  the  ofiFence  was  laid  as 
contra  formam  statu ti.  It  was  obviously  framed  on  the  theory 
that  in  binding  an  infant  pauper  settled  in  their  district  to  a 
person  residing  in  an  adjoining  county  the  defendants  committed 
a  misdemeanor  in  office.  If  the  contention  based  on  this  theory 
is  sound  it  was  error  to  quash  the  count.  But  the  learned 
counsel  for  the  Commonwealth  have  not  referred  us  to  any 
statute  which  requires  in  expi'ess  terms  or  by  fair  implication 
that  the  binding-out  shall  be  to  a  resident  of  the  district  of  the 
pauper's  settlement,  or  to  a  decision  of  any  court  which  sus- 
tains their  claim  that  the  officials  charged  with  the  care  of  the 
poor  in  one  district  cannot  lawfully  apprentice  an  infant  pauper 
to  a  fit  person  in  a  neighboring  district.  Nor  has  our  own  re- 
search brought  to  our  notice  any  such  statute  or  decision.  It 
seems  to  us  that  it  is  at  least  questionable  whether  a  restriction 
upon  the  power  of  the  officials  in  accordance  with  the  Common- 
wealth's contention  would  be  for  the  best  interest  of  the  persons 
most  likely  to  be  affected  by  it.  It  might  often  happen  that 
such  a  restriction  would  deny  to  a  poor  child  a  good  home  with 
a  kind  master,  and  thus  materially  interfere  with  his  physical, 
intellectual  and  moral  advancement.  We  cannot  sjiy,  therefore, 
that  if  the  defendants  had  bound  young  Diller  to  a  suitable  per- 
son in  Adams  county  they  would  have  exceeded  their  lawful 
powers,  or  violated  any  duty  they  owed  to  the  lad  or  to  the 
district  they  represented.  If  the  directors  of  the  poor  know- 
ingly or  negligently  bind  an  infant  pauper  to  a  cruel  master  in 
their  own  district  or  elsewhere  they  violate  their  plain  duty  to 
the  child  and  ought  to  be  punished  for  it,  but  their  selection  of 
a  good  master  and  comfortable  home  for  the  child  in  an  adjoining 
district  is  not  in  disregard  of  any  duty  the  law  enjoins  upon  them. 
While  the  count  in  question  included  so  me  matters  fairly  covered 
by  the  preceding  counts,  it  was  grounded  upon  a  denial  of  the 
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power  of  the  defeudants  to  bind  a  poor  child  who  was  a  charge 
upon  their  district  to  any  resident  of  the  adjoining  county,  and 
for  that  reasop  we  think  it  was  properly  quashed. 

The  specifications  of  error  are  overruled  and  the  judgment 
is  affirmed. 


tlSi  146 


FuUam,  Executor  of  Otis,  v.  Rose,  Appellant. 

Euiilenoe — Payment — Married  women, 

A  married  woman  execnted  a  paper  by  which  she  acknowledged  that  she 
had  in  her  possession  one  thousand  dollars  belonginji^  to  her  brother,  '*  he 
having  deposited  the  same  with  me  for  safe-keeping,  which  moneys  are 
payable  to  him,  or  his  heirs  or  assigns,  on  demand  at  any  time."  In  a 
suit  against  her  by  her  brother^s  executor,  defendant  offered  evidence 
tending  to  prove  that  she  had  returned  to  her  brother  the  one  thousand 
dollars  refen'ed  to ;  that  she  then  asked  for  the  papers  she  had  given  him, 
and  he  replied  it  made  no  difference  between  them,  that  he  had  torn  them 
ap,  or  would  tear  them  up ;  that  defendants  husband  then  drew  a  receipt 
which  was  signed,  and  alleged  to  have  been  afterwards  lost,  but  that  it 
was  seen  by  one  or  two  of  the  witnesses.  Held,  that  the  testimony  if  be- 
lieved was  sufficient  to  wan*aut  and  sustain  a  verdict  in  favor  of  defendant. 

In  the  above  case  the  inventory  and  appraisement  filed  by  plaintiff  as 
executor  was  admissible  for  the  purpose  of  showing  that  the  claim  in  suit 
was  omitted  therefrom. 

A  certified  oopy  of  the  adjudication  of  plaintifiPs  account  as  executor 
was  also  admissible  for  the  purpose  of  showing  that  defendant  was  a 
creditor  of  the  estate,  and  a  distributee  under  the  adjudication,  and  that 
no  claim  had  been  made  against  her,  in  any  form,  on  the  paper  in  suit. 

Married  women — Plea  of  coverture, 

A  married  woman  who  accepts  money  for  safe-keeping,  and  refuses  to 
return  it  when  demanded,  cannot  take  refuge  behind  the  plea  of  coveilure. 

Charge  of  court — Province  of  jury — CredibilUy  of  witness. 
It  is  the  province  of  the  juiy  to  reconcile  if  possible  apparent  inconsis- 
tencies and  contradictions  in  the  testimony  of  witnesses,  and  where  there 
are  such  inconsistencies  and  contradictions,  it  is  improper  for  the  court  to 
suggest  that  the  case  turns  solely  on  the  veracity  of  a  particular  witness. 

Argued  Jan.  25,  1894.  Appeal,  No.  159,  Jan.  T.,  1894,  by 
defendant,  Anna  Maria  Rose,  from  judgment  of  C.  P.  No.  3, 
Phila.  Co.,  March  T.,  1892,  No.  810,  on  verdict  for  plaintiff, 
Richard  Fullam,  executor  of  Luke  Otis,  deceased.  Before 
Stebbbtt,  C.  J.,  Williams,  MoCollum,  Mitchell  and 
Dean,  JJ.    Reversed. 
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Assumpsit  for  money  deposited  with  defendant  by  plaintifiTs 
testator. 

At  the  trial,  before  Gordon,  J.,  the.  court,  under  objection 
and  exception,  refused  to  admit  in  evidence,  as  offered  by  de- 
fendant, a  certified  copy  of  the  inventory  of  the  estate  of  Luke 
Otis,  deceased,  the  claim  in  suit  being  omitted  therefrom.  [4] 

The  court  also  refused,  under  objection  and  exception,  to 
admit  in  evidence,  as  offered  by  defendant,  a  certified  copy  of 
the  adjudication  of  the  account  of  William  Fullam,  as  executor 
of  the  estate  of  Luke  Otis,  deceased,  made,  as  stated,  for  the 
purpose  of  showing  that  defendant  was  a  creditor  of  the  estate 
and  a  distributee  under  the  said  adjudication,  and  that  no  claim 
or  set-off  was  made  against  her  in  the  orphans'  court  on  the 
paper  on  which  suit  is  here  brought.  [5] 

The  court  charged  in  part  as  follows : 

"  [The  defence  rests  mainly  upon  the  testimony  of  this  boy, 
who  was  fourteen  years  of  age  at  the  time  of  the  occurrence 
with  relation  to  which  he  has  testified.  I  say  that  it  rests 
mainly  upon  his  testimony,  and  I  shall  show  you  in  a  little 
while  why  that  is  so.  He  and  what  he  testified  to  constitute 
the  luminous  point  in  this  case,  from  which  all  rays  go,  towards 
which  they  all  tend.  It  is  impossible  to  discard  his  testimony 
and  find  a  verdict  for  this  defendant  upon  the  other  testimony 
alone,  because  the  testimony  of  Mr.  Hyland,  Mrs.  Dauvry  and 
Mr.  Busch  is  indissolubly  connected  with  the  occurrences, 
which,  the  boy  Dauvry  says,  took  place  in  Mrs.  Rose's  tavern 
on  that  day.]  [7]  Now,  he  says  that  he  wrote  a  postal  card  to 
Luke  Otis  to  come  down  on  important  business  to  Mra.  Rose's 
saloon,  and  that  he  did  come  there  on  the  10th  of  January,  and 
that  she  said  to  him  that  she  wanted  to  pay  him  the  money 
which  she  owed  him,  and  that  it  had  troubled  her,  and  that  she 
did  not  want  to  keep  it  any  longer.  McCambridge,  he  says, 
was  present,  and  Michael  Rose,  husband  to  Mrs.  Rose,  he  says, 
was  also  present.  According  to  his  story,  Luke  Otis  did  not  want 
the  mo-^ey,  but  wanted  her  to  retain  it,  and  said  that  he  wished 
it  was  $2,000  instead  of  $1,000,  and  that  she  was  as  good  as 
gold,  but  he  says  that  she  insisted  upon  the  payment  of  the 
money,  and  he  had  to  take  it  ultimately,  and  that  when  she 
asked  him  for  the  paper,  which  she  had  given  him  acknowledg- 
ing the  receipt  of  the  money,  that  he  said,  *  I  have  not  got  it ; 
I  tore  it  up ;  it  was  of  no  consequence.' 
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"  I  said  to  you  in  my  opening  that  your  verdict  one  way  or 
the  other  made  either  the  dead  man  dishonest  or  this  defend- 
ant dishonest,  and  it  is  upon  that  item  of  testimony  that  I  make 
that  observation.  Because,  if  this  money  was  paid  then,  and 
paid  on  account  of  this  paper,  Luke  Otis  told  a  deliberate  false- 
hood, and  deceived  his  sister.  But  the  witness  Dauvry  says 
the  money  was  paid,  and  that  when  the  dead  man  said  he  did 
not  have  the  paper,  that  he  had  torn  it  up,  that  then  Michael 
Rose,  the  husband  of  this  defendant,  got  pen  and  ink  from  be- 
hind the  counter,  and  drew  a  receipt  which  Luke  Otis  signed. 
He  says  that  she  also  insisted  upon  him  taking  twenty-five  dol- 
lars as  interest,  and  that  she  forced  it  upon  him  by  putting  it  in 
his  pocket  By  the  testimony  of  Busch,  when  testifying  as  to 
what  occurred  upon  that  day,  as  they  were  coming  from  this 
very  scene  which  Dauvry  described,  Mrs.  Rose  and  a  man  named 
McCambridge,  who  is  said  to  have  witnessed  the  receipt,  and 
the  dead  man,  all  went  to  Busch's  tavern,  and  he  says  that 
there  the  dead  man  said  that  the  old  woman  or  Mrs.  Rose  had 
paid  him  all  she  owed  him,  and  we  came  down  to  take  a  drink, 
and  that  there  they  had  one  or  two  drinks,  and  that  Otis  said 
he  was  going  to  deposit  this  money  in  bank,  but  would  first 
stop  at  Hyland's,  and  that  he  left  there  alone,  as  I  understood 
him  to  go  to  Hyland's,  and  thence  to  the  bank.  Then,  Mr. 
Hyland  was  called,  who  said  that  Mr.  Rose  and  Mr.  Otis  came 
into  his  place,  but  the  time  he  could  not  fix,  as  to  whether  it 
was  in  1886  or  1887,  or  earlier  or  later  than  any  of  those  dates, 
he  did  not  know.  He  declined  to  approximate  even  within  a 
year  or  two,  as  to  when  it  was,  but  he  says  that  at  the  same  time 
Mr.  Rose  and  the  dead  man  came  into  his  place,  and  that  Otis 
said  that  Mrs.  Rose  had  paid  him  some  money  that  she  had 
borrowed  from  him  to  build  a  house  at  Sea  Isle  City,  and  that 
he  exibited  the  money  and  said  he  was  going  to  bank  to  deposit 
it  Mr.  Hyland  also  said  that  he  thought  he  wrote  the  deposit 
slip  for  this  $1,000,  but  the  deposit  slip  actually  put  in  bank 
that  day  by  Otis  is  in  evidence,  and  Mr.  Hyland  says  that  the 
writing  is  not  his.  From  there  Mr.  Otis  seems  to  have  gone  to 
the  bank  and  deposited  the  money. 

*'  Mrs.  Dauvry  was  also  introduced  and  said  that  upon  this 
day,  the  tenth  of  January,  she  saw  Luke  Otis  alone,  standing 
outside  of  Mrs.  Rose's  tavern,  and  that  he  told  her  that  Mrs. 
Vol.  clx — 4 
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Rose  had  paid  him  the  money  she  owed  him,  and  touched  his 
pocket,  and  said  that  he  had  it  there. 

"  Now,  gentlemen  of  the  jury,  as  I  have  said,  everything 
hinges  upon  the  truth  of  Dauvry's  statement.  If  Hyland's  testi- 
mony stood  alone,  to  wit,  that  upon  the  day,  which  he  could 
not  fix,  Mr.  Otis  came  and  said  that  Mrs.  Rose  paid  him  all  she 
owed  him,  $1,000,  and  if  it  was  proven  that  it  was  deposited, 
that  would  not  prove  the  payment  of  this  $1,000.  So,  too,  if 
Busch's  testimony  simply  was  that  Otis  came  in  and  said,  *•  Mrs. 
Rose  had  paid  me  the  thousand  dollars  she  borrowed  of  me  to 
build  the  house  in  Sea  Isle  City,'  and  that  was  all  the  testimony, 
that  would  not  prove  the  payment  of  the  $1,000  deposited  by 
him  with  her  for  safe-keeping,  supported  by  the  production  of 
this  paper.  But  all  of  them  bring  the  parties  to  their  place  and 
fix  the  conversation  as  to  the  payment  as  to  which  the  boy 
Dauvry  has  testified ;  and  Dauvry  says  it  was  the  payment  ex- 
pressly of  this  $1,000,  when  she  demanded  the  return  of  the 
paper,  and  when  he  said,  '  I  have  not  got  it,  I  tore  it  up.'  Gen- 
tlemen of  the  juiy,  this,  taking  the  testimony  as  I  have  stated 
it,  if  true,  presents  Otis  as  a  man  who  had  deposited  with  his 
sister  $1,000  which  he  wanted  her  to  keep,  and  did  not  want  to 
receive,  and  yet  the  man  who  had  that  confidence  and  trust  in 
his  sister  takes  the  money  from  her  and  lies  about  the  possession 
of  the  paper,  and  tells  her  that  he  has  destroyed  it.  On  Dau vry's 
testimony  it  would  not  do  to  say  that  his  retention  of  the  paper 
was  a  mistake,  because  Dauvry  coupled  his  evidence  as  to  that 
with  her  express  demand  for  the  paper  and  Otis's  declaration 
that  he  had  destroyed  it,  though  it  seems  to  have  been  in  his 
possession  for  more  than  four  years  afterwards.  So  the  man 
who,  by  Dauvry's  testimony,  received  $1,000  upon  the  falsa 
declaration  that  he  had  destroyed  Mrs.  Rose's  evidence  of  in- 
debtedness, goes  out  of  the  place,  and  to  a  woman  whom  he 
meets  on  the  street,  and  to  Busoh  and  to  Hyland,  and  volun- 
tarily makes  statements  which  convict  him  of  falsehood.  In 
other  words,  the  man  who  wanted  to  deceive  by  obtaining  the 
money  and  saying  that  he  had  destroyed  the  paper  goes  out  of 
the  place  and  tells  the  world  that  he  received  the  money.  Those 
facts  are  all  in  this  testimony  as  presented  by  the  defendant. 

^^  Let  me  also  call  your  attention  to  this  fact :  Busch  says  that 
upon  this  occasion  Mrs.  Rose  and  McCambridge  came  into  his 
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tayem  with  Mr.  Otis,  that  drinks  were  had,  and  the  declaration 
made  that  the  mohej  was  paid,  but  he  says  that  the  statement 
which  was  made  was  that  it  was  the  money  which  Otis  had 
loaned  Mrs.  Rose  to  build  the  Sea  Isle  City  house,  and  which 
she  had  borrowed  from  him  for  that  purpose.  It  appears  by 
the  evidence  in  the  case  that  they  had  had  many  transactions 
in  which  money  had  passed  between  them,  there  had  been  loans 
before  and  after  this,  and  he  fixes  the  statement  made  by  Otis 
as  relating  to  borrowed  money,  loaned  for  this  specific  purpose. 
But  the  paper  in  this  case  declares  that  the  thousand  dollars 
was  deposited  for  safe-keeping,  and  that  it  was  demandable 
at  any  moment.  And  so,  also,  while  Busch's  testimony  is  that 
Mrs.  Rose  and  McCambridge  cam^  with  Otis  at  that  time,  the 
testimony  of  Hyland  is  that,  upon  the  occasion  to  which  he 
refers,  Mr.  Rose  came  alone,  and  that  McCambridge  or  Mrs. 
Rose  was  not  with  him.  And  so,  also,  the  testimony  of  Mrs. 
Dauyry  is  that,  when  she  saw  him  standing  outside  Mrs.  Rose's 
tayem,  he  was  there  alone.  It  appears,  moreover,  that  both  of 
these  parties  were  depositors  in  this  bank.  It  may  immediately 
arise,  it  occurred  to  me,  and  it  may  to  you,  to  ask  why,  as  Otis 
had  a  bank  for  the  safe-keeping  of  his  money,  he  did  not  deposit 
it  there  instead  of  with  Mrs.  Rose  for  safe-keeping.  It  is  proba- 
bly impossible  to  understand  it.  I  see  no  explanation  of  it,  but 
it  occurs  in  the  case,  and  is  worth  mentioning.  It  is  argued  to 
you  also  that  Mrs.  Rose,  whose  visible  means  of  support  seemed 
to  have  been  a  drinking  place  alone,  was  maintaining  and  had 
an  account  at  the  Southwark  National  Bank,  and  that,  if  she  had 
paid  him  the  $1,000,  she  would  not  have  been  likely  to  have 
kept  that  much  money  about  her  establishment,  but  that  she 
would  have  been  more  likely  to  have  drawn  it  from  the  bank, 
and  that  as  it  was  within  her  power  to  produce  her  account  at 
the  bank,  and  as  she  has  not  shown  you  that  at  about  that  time 
she  drew  $1,000  from  it,  you  ai*e  to  take  that  fact  into  considera- 
tion in  determining  the  credibility  of  the  witnesses.  It  is  also 
argued  to  you  that  she  would  have  given  a  check  upon  the 
bank,  rather  than  the  money.  But  what  force  there  is  in  that 
is  entirely  for  you. 

"  Mr.  Otis  died  in  January,  1890.  According  to  the  testi- 
mony he  was  paid  this  money  in  January,  1887.  He  therefore 
kept  this  paper,  which  the  defendant  says  he  had  declared  he 
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had  destroyed,  over  three  years  afterwards,  and  it  is  now  pro- 
duced among  his  assets.  Death  has  silenced  two  of  the  par- 
ties to  this  transaction.  Otis  cannot  testify,  and  McCambridge, 
who  it  is  alleged  was  present  and  saw  the  payment  of  the  money 
and  the  making  of  the  receipt,  is  likewise  dead,  and  the  law  has 
closed  the  mouth  of  Mrs.  Rose  and  her  husband,  and  [hence 
this  whole  transaction,  the  integrity  of  this  defence,  hinges  upon 
the  reliability  of  the  witness,  the  boy  Dauvry]."  [8] 
Defendant's  points  were,  among  others,  as  follows  : 
''  1.  That  as  the  obligation  in  writing,  bearing  date  the  23d 
day  of  June,  1886,  offered  in  evidence  by  the  plaintiff,  recites 
that  the  defendant,  Maria  Rose,  was,  at  the  date  of  the  execu- 
tion thereof,  the  wife  of  Michael  Rose,  the  claim  here  is  made 
upon  an  instrument  or  obligation  in  writing,  made  by  a  mar- 
ried woman,  such  writing  or  obligation  when  so  made  not  being 
binding  upon  married  women,  the  verdict  must  be  for  the  de- 
fendant"    Refused.  [1] 

"  2.  If  the  jury  believe  that  the  writing  or  obligation  on 
which  suit  is  brought  is  a  promise  to  pay  f  1,000,  on  the  part 
and  under  the  hand  and  seal  of  a  married  woman,  such  prom- 
ise is  not  binding  upon  her,  and  the  verdict  must  be  for  the  de- 
fendant." Refused.  [2] 
5.  Request  for  binding  instruction.  Refused.  [8] 
Verdict  and  judgment  for  plaintiff  for  $1,050. 

Hrrore  assigned  were  (1,  2,  3,  7,  8)  instructions  ;  (6)  waived ; 
(4,  5)  rulings  on  evidence ;  quoting  instructions,  and  bills  of 
exceptions,  but  not  evidence. 

S.  Davie  Page,  John  C.  Gallen  with  him,  for  appellant,  cited : 
Jones,  Bailment,  36,  102,  117 ;  Story,  Bailment,  860 ;  6  A.  & 
E.  Ency.  L.  572 ;  14  lb.  605, 649 ;  Addison  on  Contracts,  2d  Am. 
ed.  696  ;  Porter  v.  Pflaum,  11  W.  N.  262 ;  Quinn's  Ap.,  86  Pa. 
452 ;  Sixbie  v.  Bowen,  91  Pa.  149 ;  Bruner's  Ap.,  47  Pa.  67  ; 
Steinman  v.  Ewing,  43  Pa.  67  ;  Pettit  v.  Fretz's  Ex'rs,  83  Pa. 
120  ;  Glyde  v.  Keister,  32  Pa.  85 ;  Act  of  April  11,  1848,  §  6, 
P.  L.  536  ;  Schouler  on  Domestic  Relations,  3d  ed.  §  58 ;  Van- 
dyke v.  Wells,  103  Pa.  49 ;  Keiper  v.  Helfncker,  42  Pa.  325 ; 
Mahon  v.  Gormley,  24  Pa.  82  ;  Caldwell  v.  Walters,  18  Pa.  79  ; 
Bear  v.  Bear,  13  Pa.  529 ;  Lancaster  v.  Dolan,  1  Rawle,  231  ^ 
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Real  Est  Co.  v.  Roop,  182  Pa.  496 ;  Act  of  June  8,  1887,  P. 
L.  882;  KeUy  V.  Eby,  141  Pa.  188;  Borland  v.  Stokes,  120 
Pa.  278 ;  Keen  v.  Hartman,  48  Pa.  497 ;  Wilt  v.  Welsh,  6 
Watts,  9 ;  Penrose  v.  Curren,  8  Rawle,  858. 

JwmM  E.  O-arman^  for  appellee,  cited  :  Se\¥ing  Machine  Co. 
V.  HeU,  116  Pa.  487;  Franklin's  Admr's  Ap.,115  Pa.  584; 
Reese  v.  Bank,  81  Pa.  78. 

Opinion  by  Mb.  Chief  Justiob  Stbrbbtt,  Feb.  26,  1894 : 

This  action,  brought  by  the  executor  of  Luke  Otis,  is  on  a 
sealed  instrument,  executed  by  the  defendant  June  28,  1886, 
of  which  the  following  is  a  copy :  "  Know  all  men  by  these 
presents  that  I,  Anna  Maria  Rose,  wife  of  Michael  Rose,  do 
hereby  acknowledge  that  I  have  in  my  hands  the  sum  of-  one 
thousand  dollars  belonging  to  my  brother  Luke  Otis,  he  having 
deposited  the  same  with  me  for  safe  keeping,  which  moneys  are 
payable  to  him  or  his  heirs  or  assigns  on  demand  at  any  time.'* 

In  his  statement,  plaintiff  avers  that  on  said  date  defendant 
received  from  her  brother  |1,000,  and  thereupon  executed  said 
acknowledgment,  which  was  '^  in  the  possesion  of  said  Luke 
Otis  at  the  time  of  his  death  and  now  in  the  possession  of 
plaintiff ; ''  that  as  executor  of  said  Otis  he  demanded  payment 
of  said  sum,  which  was  refused.  The  pleas  were  non  assump- 
sit, payment  with  leave  and  coverture,  on  all  of  which  issue  was 
joined. 

On  the  trial  plaintiff  gave  in  evidence  the  paper  in  suit,  his 
letters  of  administration,  etc.,  and  rested.  To  maintain  the 
issue  on  her  part,  the  defendant  introduced  testimony  tending 
to  prove  that  on  January  10,  1887,  she  sent  for  her  brother  and 
returned  to  him  the  f  1,000  referred  to,  and,  in  addition  thereto, 
gave  him  $25.00,  which  he  at  first  refused  to  take ;  that  she  then 
asked  for  the  paper  she  had  given  him,  and  he  replied  it  made 
no  difference  between  them ;  that  he  had  torn  it  up  or  would 
tear  it  up ;  that  defendant's  husband  then  drew  a  receipt  which 
was  signed,  and  alleged  to  have  been  afterwards  lost.  It  was 
not  produced  at  the  trial,  but  there  was  some  testimony  tending 
to  show  that  shortly  after  it  had  been  given  it  was  seen  by  one 
or  two  of  the  witnesses.  It  is  unnecessary  to  refer  specially  to 
the  testimony  tending  to  prove  payment  of  the  $1,000  in  con- 
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tvoversy,  and  circumstances  connected  therewith,  or  to  other 
facts  and  circumstances,  testified  to  by  defendant's  witnesses, 
tending  to  corroborate  the  direct  evidence  of  payment.  It  is 
8u£Bcient  to  say  that  the  testimony,  if  believed  by  the  jury,  was 
quite  suflBcient  to  warrant  a  verdict  in  favor  of  defendant. 

For  the  purpose  of  further  corroboration,  defendant  offered 
in  evidence  the  inventory  and  appraisement  filed  by  plaintiff  a& 
executor  of  Luke  Qtis  for  the  purpose  of  showing  that  the 
claim  in  suit  was  omitted  therefrom.  Also,  a  certified  copy  of 
the  adjudication  of  plaintiff's  account  as  said  executor,  for  the 
purpose  of  showing  that  defendant  was  a  creditor  of  the  estate 
and  a  distributee  under  said  adjudication,  and  that  no  claim 
was  made  against  her,  in  any  form,  on  the  paper  in  suit.  These 
offei-s  were  both  objected  to  by  plaintiff  and  excluded  by  the  court. 
This  we  think  was  clear  error.  The  omission  of  the  claim  in  suit 
from  the  inventory  was  a  circumstance,  the  benefit  of  which 
the  defendant  was  entitled  to.  If  unexplained,  it  might,  in 
connection  with  other  testimony,  have  an  impoitant  bearing  on 
the  question  at  issue.  The  adjudication  of  plaintiff's  account 
and  the  facts  coiyiected  therewith  appear  to  be  quite  pertinent 
to  the  defence.  The  former  would  have  shown  that  a  claim, 
founded  on  a  judgment  note  signed  by  plaintiff's  testator,  dated 
July  10, 1890,  for  $1,500,  payable  one  year  after  date,  with  in- 
terest from  July  10,  1889,  amounting  in  all  to  f  1,665,  was 
then  presented  by  defendant  and  awarded  to  her  out  of  the 
fund  for  distribution.  It  will  be  observed  that  this  note  is 
dated  over  three  years  after  defendant  alleges  she  paid  to  her 
brother  the  money  claimed  in  this  suit.  If  the  latter  was  never 
paid,  as  plaintiff  contends,  and  defendant  was  still  indebted  to 
her  brother  in  1890,  it  is  difficult  to  understand  why  he  should 
give  her  the  judgment  note  for  $1,500 ;  and  if  the  claim  in  suit 
was  still  outstanding  at  the  time  of  the  adjudication  it  is  still 
more  singular  that  plaintiff  did  not  present  it  against  her.  It 
is  no  justification  of  the  ruling  complained  of  to  say  that  these 
and  other  mattei-s  were  susceptible  of  easy  explanation.  The 
proposed  evidence  should  have  been  received,  and  then  ex- 
planation, if  any  were  needed  and  could  be  given,  would  have 
been  in  order.  The  fourth  and  fifth  specifications  are  sustained. 
There  is  no  merit  in  the  first  three  specifications.  A  married 
woman  who  accepts  money  for  safe-keeping,  and  refuses  to  re- 
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turn  it  when  demanded,  cannot  take  refuge  behind  the  plea  of 
coverture. 

We  also  think  the  defendant's  case  was  unduly  prejudiced 
by  the  manner  in  which  it  was  submitted  to  the  jury.  It  was 
not  necessary  to  suggest  that  her  defence  depended  solely  on 
the  veracity  of  her  principal  witness.  Apparent  inconsisten- 
cies and  even  contradictions  in  the  testimony  of  witnesses  do 
not  necessarily  imply  willful  falsehood.  As  a  general  rule  it 
is  the  safer  and  better  course  to  instruct  the  jury  that  it  is  their 
duty  to  reconcile  such  discrepancies  and  contradictions,  if  it 
can  be  fairly  and  satisfactorily  done, — ^as  it  can  in  a  great  ma- 
jority of  cases.  Failing  in  that,  it  is  their  duty,  from  all  the 
light  before  them,  to  determine  whether  the  witness  should  be 
believed  by.  them  or  not.  In  other  words,  it  is  the  province  of 
the  jury  to  pass  upon  the  credibility  of  witnesses  who  testify 
before  them. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Cora'lth  ex  rel.  Femberger,  Appellant,  v.  Butterworth.  I  leo        55, 

|e203  31} 

Corporations — Acceptance  of  constitution  by  accepting  benefit  of  ftUure 
legislation — Cumulative  voting^Quo  warranto — Act  of  May  20,  1891. 

Where  the  charter  of  a  corporation  granted  prior  to  the  constitutioD  of 
1874  provided  that  salaried  officers  should  not  be  elected  directors,  the 
fact  that  after  the  passage  of  the  act  of  May  20,  1891,  P.  L.  101,  which 
permitted  such  election,  salaried  officers  were  eleioted  directors,  does  not 
make  the  corporation  subject  to  the  provision  of  the  constitution  of  1874, 
relating  to  cumulative  voting. 

Submitted  Jan.  26, 1894.  Appeal,  No.  18,  Jan.  T.,  1894,  by 
Commonwealth  ex  rel.  Henry  Femberger,  from  order  of  C.  P. 
No.  4,  Phila.  Co.,  March  T.,  1898,  No.  189,  discharging  rule 
to  show  cause  why  writ  of  quo  warmnto  against  James  Butter- 
worth  should  not  be  granted.  Before  Stbrrbtt,  C.  J.,  Wil- 
liams, McCoLLUM,  Mitchell  and  Dean,  JJ.    AflBrmed. 

Petition  for  quo  warranto. 

From  the  petition  and  answer  it  appeared  that  at  a  meeting 
of  the  stockholders  of  the  Fire  Association  of  Philadelphia,  the 
relator  cumulated  his  votes,  thereby  giving  him  the  highest 
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number  cast  for  the  position  of  director.  Thirteen  directors 
were  to  be  elected,  and  a  ticket  containing  thirteen  names,  not 
including  the  relator's,  received  a  smaller  number  of  votes, 
James  Butterworth  being  the  lowest. 

The  Fire  Association  of  Philadelphia  was  incorporated  by 
various  acts  of  assembly,  all  prior  in  date  to  the  adoption  of  the 
constitution  of  1874.  By  its  original  charter  no  salaried  oflBcer 
was  eligible  to  the  position  of  director,  but  whether  this  had 
been  changed  by  the  supplements  was  disputed.  On  May  20, 
1891,  an  act  was  passed  authorizing  salaried  officers  of  private 
or  business  corporations  to  serve  as  directors.  On  Jan.  8, 1892, 
the  Fire  Association  elected  as  directors  two  who  had  been 
salaried  officers  the  previous  year,  and  who,  the  answer  averred, 
«« were  afterwards  elected  to  salaried  offices,"  by  the  directors, 
on  the  same  day.  Relator  claimed  that  the  action  of  the  asso- 
ciation involved  an  acceptance  of  the  constitution  of  1874,  so 
as  to  give  him  the  privilege  of  cumulating  his  votes  under  art. 
16,  §  4. 

Rule  for  writ  discharged.     The'  relator  thereupon  appealed. 

Error  assigned  was  above  order. 

James  W.  M.  Newlin^  for  appellant,  cited  :  Acts  of  March  27, 
1820,  P.  L.  108 ;  April  8,  1883,  §  18,  P.  L.  124 ;  May  6,  1871, 
P.  L.  672 ;  Baker's  Ap.,  109  Pa.  461 ;  Gloninger  v.  R.  R.,189 
Pa.  24 ;  Hays  v.  Com.,  82  Pa.  528 ;  Art.  16,  §§  2,  4,  Const 
1874  ;  Act»  of  April  29,  1874,  §  26,  P.  L.  78  ;  May  16, 1874, 
P.  L.  188 ;  March  30,  1875,  P.  L.  37 ;  April  17, 1876,  §  6,  P. 
L.  38 ;  May  25,  1878,  P.  L.  145 ;  April  8,  1861,  P.  L.  259 ; 
June  4,  1879,  P.  L.  91 ;  May  24,  1881,  P.  L.  27  ;  May  21, 1881, 
§  3,  P.  L.  29 ;  April  4,  1868,  P.  L.  62. 

John  G,  Johnson^  Isaac  S.  Sharp  with  him,  for  appellee, 
cited :  Acts  of  March  31, 1860,  P.  L.  400 ;  May  20, 1891,  P. 
L.  101 ;  March  27,  1820,  P.  L.  108 ;  May  5,  1871,  P.  L.  672  ; 
Baker's  Ap.,  109  Pa.  461. 

Per  Cubiam,  Februaiy  26,  1894 : 

On  presentation  of  the  suggestion  in  this  case  the  defendant 
was  ruled  to  show  cause  why  a  writ  of  quo  warranto  should  not 
be  issued  against  him  as  therein  prayed  for,  etc.     The  case  hav- 
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lug  been  heard  on  the  suggestion  and  defendant's  answer,  the 
rale  was  discharged,  and  thereupon  this  certiorari  was  issued. 

An  examination  of  the  record  has  satisfied  us  that  the  case 
was  rightly  disposed  of  by  the  court  of  common  pleas.  Its 
judgment  is  therefore  affirmed  ;  and  it  is  ordered  that  the  rela- 
tor, Henry  Femberger,  pay  the  costs. 


Shedwick,  Appellant,  v.  Prospect  Methodist  Episcopal 

Church. 

Equity — Costs — Deedr— Mutual  mistake — Reoonveyance. 

Where  by  matual  mistake  there  is  included  in  a  deed  of  gift  to  a  church 
more  land  than  the  parties  intended,  and  the  grantee,  after  a  demand  is 
made  for  a  reconveyance,  makes  no  effort  to  ascertain  the  facts,  or  to  ob- 
tain information  from  those  who  represented  it  in  the  negotiation  for  the 
property,  but  forces  the  grantor  to  resort  to  a  bill  in  eqoity  for  a  recmi- 
veyance,  all  of  the  costs  of  the  equity  suit  should  be  borne  by  the  grantee. 

Argued  Feb.  5,  1894.  Appeal,  No.  465,  Jan.  T.,  1898,  by 
plaintiff,  James  C.  Shedwick,  from  decree  of  C.  P.  Delaware 
Co.,  Dec.  T.,  1890,  No.  8,  on  bill  in  equity  for  reconveyance  of 
land.  Before'  Stebbbtt,  C.  J.,  Gbeen,  Mitghell,  Dean  and 
Fell,  JJ.    Decree  amended. 

Bill  in  equity  for  reconveyance. 

The  case  was  referred  to  J.  B.  Hinkson,  Esq.,  as  master,  who 
reported  that  the  land  for  which  the  reconveyance  was  asked 
had  been  included  in  a  deed  of  gift  to  the  church  defendant  by 
mutual  mistake,  and  recommended  a  decree  of  reconveyance 
and  a  division  of  the  costs  between  the  parties  equally. 

Plaintiff  and  defendant  both  filed  exceptions  as  to  the  costs, 
which  were  disposed  of  by  the  court  below  in  the  foUowiug 
opinion  by  Clayton,  P.  J. : 

"  This  is  a  bill  in  equity  to  reform  a  deed  in  which,  by  mu- 
tual mistake,  a  wrong  lot  was  included.  The  evidence  suffi- 
ciently sustains  the  report  of  the  master,  and  also  pretty  clearly 
shows  that  the  mistake  was  the  result  of  negligence  on  the  part 
of  the  plaintiff  ia  signing  the  deed  without  reading  it.  The 
evidence  fails  to  show  any  fault,  negligence  or  improper  con- 
duct on  the  part  of  the  defendants.     The  defendants,  being  a 
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corporation,  could  only  act  by  and  through  the  agents  of  the 
society.  These  agents  supposed  the  church  had  purchased  the 
lot  described,  and  proceeded  to  take  possession  of  it.  While 
the  plaintiff  is  entitled  to  have  his  deed  reformed,  he,  being  the 
cause  of  the  mistake,  must  have  it  corrected  at  his  own  costs. 
We  cannot  see  how  the  defendants  could  well  do  other  than 
they  did.  They  simply  denied  all  knowledge,  and  required 
that  the  plaintiff  should  prove  his  allegations.  In  their  repre- 
sentative capacity  they  could  not  safely  do  less.  If  the  proof 
had  been  made  that  the  defendants  knew  of  the  mistake  and 
obstinately  refused  to  correct  it,  the  costs  might,  with  proprie- 
ty, be  placed  upon  them,  but  it  clearly  appears  that  the  corpo- 
ration had  no  knowledge  upon  the  subject.  The  report  of  the 
master  is  confirmed,  except  upon  the  question  of  costs,  which 
are  directed  to  be  paid  by  the  plaintiff." 

•  JErrorB  assigned  were,  (1-4)  disposition  of  exceptions,  and 
decree  as  to  costs,  quoting  exceptions. 

W.  B.  Broomall,  for  appellant,  cited  :  2  Dan.  Oh.  Pr.,  p.  1381 ; 
4  A.  &  E.  Ency.  L.,  p.  322  ;  Biddle's  Ap.,  19  W.  N.  219 ;  Cole- 
man V.  Ross,  46  Pa.  180. 

Isaac  Johnson^  for  appellee,  cited  :  Grim  v.  Walbert,  165  Pa* 
147  ;  Greenfield's  Est.,  14  Pa.  489  ;  Martinsburg  Bank  v.  Tel- 
ephone Co.,  160  Pa.  39.    * 

Opinion  by  Mr.  Chief  Justice  Sterrett,  Feb.  26, 1894 : 
There  cannot  be  any  doubt  as  to  the  correctness  of  the  body 
of  the  decree  reforming  the  deed  so  as  to  exclude  lot  number 
two  hundred  and  eighty-nine  (289) — which  the  grantor  evi- 
dently never  agreed  or  intended  to  donate  and  convey  to  the 
grantee — and  thus  make  it  what  both  parties  at  first  intended 
it  should  be,  a  conveyance  of  lots  two  hundred  and  eighty-five 
(286),  two  hundred  and  eighty-six  (286),  two  hundred  and 
eighty-6even  (287)  and  two  hundred  and  eighty-eight  (288). 
The  only  complaint  is  as  to  the  last  clause  of  the  decree  where- 
in it  is  "  ordered,  adjudged  and  decreed  that  the  plaintiff  pay 
the  costs  of  this  suit."  The  learned  master  reported  in  favor 
of  a  decree  imposing  one  half  of  the  costs  on  each  of  the  par^ 
ties,  but  the  court  thought  that  the  inclusion  of  lot  two  hundred 
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and  eighty-nine  (289)  in  the  deed,  as  executed  and  delivered, 
was  due  to  the  negligence  of  the  plainti^  in  signing  and  de- 
Uvering  the  deed  without  reading  it.  It  should  be  remembered, 
however,  that  on  application  of  two  members  of  defendant's 
committee,  plaintiff  agreed  to  donate  to  the  church  three  lots, 
and  a  few  days  afterwards  on  application  of  one  member  of  the 
committee  he  agreed  to  add  to  his  gift  lot  two  hundred  and 
eighty-eight  (288).  In  that  negotiation  it  was  mutually  un- 
derstood that  the  defendant  would  have  the  deed  prepared  and 
presented  for  execution.  This  was  done ;  but,  by  some  unex- 
plained mistake,  lot  two  hundred  and  eighty-nine  (289)  was 
included,  and  the  plaintiff,  having  entire  confidence  in  the  in- 
tegrity and  accuracy  of  the  church  people  and  their  scrivener, 
who  appears  to  have  been  one  of  them,  executed  and  delivered 
the  deed  in  the  firm^lief  that  it  was  correct.  The  mistake  was 
doubtless  mutual,  as  the  learned  master  has  found,  and  was  not 
discovered  until  about  ten  years  thereafter.  It  was  then  de- 
fendant's duty  to  resort  to  every  means  of  information  within 
its  reach)  for  the  purpose  of  ascertaining  whether  the  mistake, 
of  which  it  was  informed  by  plaintiff,  had  in  fact  been  made* 
If  its  own  records  did  not  furnish  the  desired  information,  it 
should  have  applied  to  those  by  whom  it  was  represented 
in  the  negotiation  for  the  property.  The  two  members  of  the 
committee,  George  B.  Russell  and  James  E.  Thomas,  who  called 
OD  plaintiff  and  negotiated  the  gift,  were  both  within  reach, 
but  it  does  not  appear  that  defendant,  or  any  one  in  its  behalf, 
applied  to  them  or  either  of  them  for  information.  Both  of 
these  gentlemen  were  before  the  master,  and  by  their  testimony 
corroborated  the  plaintiff  and  sustained  his  averment  of  mis- 
take in  the  preparation  of  the  deed.  If  that  information  had 
been  sought  and  obtained  in  the  outset,  as  it  evidently  might 
and  should  have  been,  we  cannot  believe  the  defendant  would 
have  hesitated  to  voluntarily  correct  the  mutual  mistake.  That 
would  have  ended  the  matter,  as  it  should  have  been,  without 
the  expense  incident  to  the  litigation  which  a  different  line  of 
policy  necessitated.  Instead  of  doing  what  in  the  circum- 
stances should  have  been  done,  the  defendant,  actuated  at  least 
by  a  spirit  of  indifference,  intrenched  itself  behind  the  deed 
and  caUed  upon  the  plaintiff  to  make  full  proof  of  the  alleged 
mutual  mistake.     He  accepted  the  burden  and  proved  the  fact 
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in  issue  to  the  entire  satisfaction  of  the  learned  master  and  the 
court  below.  The  finding  of  the  master  is  not  even  questioned, 
in  this  court.     It  is  virtually  conceded  to  be  correct. 

In  view  of  all  the  circumstances,  we  are  unable  to  see  any 
reason  for  departing  from  the  ordinary  rule  in  equity,  that  the 
successful  party  is  entitled  to  costs.  On  the  contrary,  we  think 
there  are  good  reasons  why  the  rule  should  be  enforced.  That 
may  be  done  by  substituting  the  word  ^^  defendant  '^  for  the 
word  ^^ plaintiff"  in  the  last  line  of  the  decree.  As  thus 
amended,  the  decree  is  affirmed,  with  costs,  including  the  costs 
of  this  appeal,  to  be  paid  by  the  defendant. 


Phillips  V.  Hall  et  al..  Appellants. 

Married  women— iMue — Labor  of  husband-^ProducU — Beieure  for  hu»' 
bancTs  debt— Execution. 

Where  a  married  woman  leases  and  pays  the  rent  of  a  boarding  house, 
furnishes  the  necessary  supplies  with  means  of  her  own,  and  manages 
the  house,  the  profits  therefrom  belong  to  herself,  and  not  to  her  husband, 
and  her  hushand^s  creditors  have  no  claim  upon  them. 

Where  a  husband  in  the  enjoyment  of  the  marital  relation  is  permitted 
to  live  and  be  maintained  upon  the  property  of  his  wife,  managed  by  her 
for  her  own  use  and  benefit,  he  does  not  acquire  a  title  to  the  products 
merely  by  the  labor  he  voluntarily  bestows  upon  it. 

Even  if  a  husband  furnishes  his  wife  with  money  to  assist  her  in  paying 
for  a  farm,  his  creditors  cannot  avail  themselves  of  the  money  thus  ad- 
vanced by  levying  on  the  grain  in  the  ground,  and  other  personal  property 
on  the  farm,  belonging  to  the  wife,  and  in  which  her  husband  never  had 
any  interest. 

Argued  Feb.  6, 1894.  Appeal,  No.  877,  Jan.  T.,  1898,  by 
defendants,  Augustus  R.  Hall  and  George  W.  Carpenter,  trad- 
ing as  Hall  &  Carpenter,  from  judgment  of  C.  P.  Chester  Co., 
Aug.  T.,  1892,  fi.  fa.  No.  26,  on  verdict  for  plaintiff,  Sarah  J. 
Phillips,  in  sheriff's  interpleader.  Before  Stbbbiipdt,  C.  J., 
Grebn,  MrrcHBLL,  Dean  and  Fell,  JJ.    Affirmed. 

Interpleader  to  determine  ownership  of  personal  property 
levied  on  as  property  of  plaintiff's  husband.  Befoi'e  Hemp- 
hill, J. 
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At  the  trial  it  appeared  that  the  property  levied  upoD  con- 
sisted of  wheat,  oats,  potatoes  and  corn  in  the  ground,  horses, 
cows  and  agricultural  implements.  Mrs.  Phillips  claimed  the 
property.  The  evidence  showed  that  at  various  times  plaintiff 
had  received  from  relatives  large  sums  of  money,  and  that  she 
had  invested  the  money  thus  received  in  a  fai*m  and  mill  prop- 
erty. Her  husband  failed  in  business  in  1876,  and  was  indebted 
to  Hall  &  Carpenter  and  other  creditors.  In  1878,  Mrs.  Phil- 
lips associated  with  her,  as  a  partner  in  the  milling  business, 
Henry  C.  Way,  and  the  title  of  the  firm  was  "  Phillips,  agent, 
&  Way."  This  firm  continued  in  existence  three  yeara.  Mr. 
Way  put  in,  as  his  share  of  the  capital,  $1,000  in  money,  and 
Mrs.  Phillips  put  in,  as  her  share  of  the  capital,  personal  prop- 
erty, consisting  of  horses,  wagons  and  other  chattels,  valued  at 
•1,000.  At  the  end  of  the  three  years,  the  partnership  was 
dissolved,  there  having  been  no  net  profits. 

Mr.  Israel  Durham  succeeded  Mr.  Way  as  partner  of  Mrs. 
Phillips  and  for  five  years  the  business  was  conducted  under 
the  firm  name  of  the  "  Clifton  Milling  Company,  Israel  Dur- 
ham, and  W.  H.  Phillips,  agent."  No  net  profits  resulted  from 
the  milling  business.  During  these  nine  years  that  the  Phillipses 
resided  at  Clifton  Mills,  Mr.  Phillips  continued  to  act  as  agent 
of  his  wife ;  and  for  seven  years  of  that  time  she  kept  boarders, 
and  realized  from  this  source  a  profit  of  about  $650 ;  she  being 
the  lessee  of  the  property,  and  owning  all  the  furniture  and 
household  goods,  and  all  the  stock,  farming  utensils  and  mill 
fixtures. 

In  1887  Mrs.  Phillips  purchased  the  farm  and  paper  mill 
known  as  "  Willow  Brook  Mill,"  where  she  and  her  husband 
have  from  that  time  continued  to  reside.  The  deed  was  made 
to  her,  the  consideration  being  $10,250.  Of  this  amount  $6,000 
was  secured  by  a  mortgage,  which  yet  remains  on  the  premises, 
and  $4,250  was  paid  by  Mrs.  Phillips ;  she  at  that  time  receiv- 
ing $2,000  from  the  estate  of  her  uncle  John  Bailey,  and  $1,600 
fi'om  the  proceeds  of  a  mortgage,  it  being  the  same  $1,600  which 
she  inherited  from  her  aunt  Maiy  Bailey.  The  balance,  $660, 
Mrs.  Phillips  made  keeping  boarders  during  seven  of  the  nine 
years  she  resided  at  the  Clifton  Mills  property. 

Defendant's  points,  among  others,  were  as  follows : 

^*-  2.  It  appears  from  the  evidence  that,  of  the  purchase  money 
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of  the  farm  upon  which  these  orops  were  raised,  $650  were  the 
earnings  of  the  claimant,  while  married,  which  earnings  in  law 
belonged  to  her  husband,  so  that  he  was  and  is  the  owner  of 
the  said  real  estate  to  that  extent,  and  the  ownership  of  the 
claimant  to  said  crops  produced  thereon  is  partial,  and,  as  to 
them,  your  verdict  must  be  for  the  defendants.'*     Refused.  [1] 

^'8.  All  the  partnership  business  which  was  carried  on  by 
William  H.  Phillips,  agent,  prior  to  1887,  in  which  the  property 
•of  Sarah  J.  Phillips  was  invested,  was,  as  a  matter  of  law,  the 
business  of  the  said  Wm.  H.  Phillips,  and  any  property  or 
profit  derived  therefrom  was  his,  and  is  liable  for  his  debts, 
and  if  the  jury  find  that  any  of  the  property  here  claimed  arose 
from  such  paitnership  business,  as  to  such  propei*ty  their  ver- 
•dict  must  be  for  the  defendants  ''    Refused.  [2] 

Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 

Mrrors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

Charles  H.  Pennypacker^  Walter  F.  HaU  with  him,  for  ap- 
pellant, cited :  Campbell's  Ap.,  80  Pa.  806 ;  Seeds  v.  Kahler, 
76  Pa.  262;  Blum  v.  Ross,  116  Pa.  168;  Winter  v.  Walter,  87 
Pa.  155 ;  Hess  v.  Brown,  111  Pa.  128 ;  Leinbach  v.  Templin, 
106  Pa.  522;  Act  of  April  8, 1872,  P.  L.  85  ;  Landers  v.  Dith- 
Tidge,  2  Pa.  C.  C.  R.  560 ;  Spering  v.  Laughlin,  118  Pa.  218 ; 
Wolbach  V.  Building  Assn.,  84  Pa.  214;  Heugh  v.  Jones,  82 
Pa.  482 ;  Hallowell  v.  Horter,  85  Pa.  875. 

Wm.  M.  Hat/eSy  J.  Carroll  Hayes  with  him,  for  appellee,  cited : 
Wieman  v.  Anderson,  42  Pa.  811 ;  Holcomb  v.  Bank,  92  Pa. 
588 ;  Troxell  v.  Stockberger,  15  W.  N.  117 ;  Welch  v.  Kline, 
.57  Pa.  482;  Rush  v.  Vought,  55  Pa.  487;  Silveus  v.  Porter, 
74  Pa.  448 ;  Shuster  v.  Kaiser,  111  Pa.  221 ;  Sixbee  v.  Bowen, 
*91  Pa.  149 ;  Simpson  v.  Kennedy,  18  W.  N.  98 ;  Loohman  v. 
Brobst,  102  Pa.  481;  Seeds  v.  Kahler,  76  Pa.  262;  Wayne  v. 
Lewis,  1  Mona.  805 ;  Act  of  June  3, 1887,  P.  L%  882. 

Opikion  by  Mr.  Chibp  Justice  Stbrrbtt,  Feb.  26, 1894 : 
For  many  years  past,  the  trend  of  legislation  as  well  as  judi- 
cial decision,  in  relation  to  the  rights  and  powers  of  married 
^women,  has  not  been  in  the  direction  of  permitting  a  wife's 
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separate  property  to  be  seized  and  sold  to  pay  her  insolvent 
husband's  debts.  In  any  view  that  can  be  reasonably  taken  of 
the  testimony  in  this  case,  there  is  nothing  in  it  that  would 
have  justified  a  verdict  against  the  plaintiff.  It  clearly  appears 
by  the  uncontradicted  evidence  that  the  property— consisting 
of  live  stock,  farming  implements,  grain  in  the  ground,  etc., 
seized  by  the  sheriff  on  the  execution  against  plaintiff's  hus- 
band— never  belonged  to  him,  but  is  his  wife's  separate  prop- 
erty, acquired  by  her  with  her  own  money,  or  on  the  credit  of 
her  separate  estate.  After  attaining  her  majority,  she  received 
from  her  guardian  $4,500.  Subsequently  she  received  from  the 
estate  of  an  aunt  $600.  In  1881,  five  yeai's  after  her  husband's 
failure,  she  received  $1,600  from  the  estate  of  another  aunt ; 
and  in  1887,  $2,000  from  the  estate  of  her  uncle,— in  all  $8,700. 
The  &rm,  on  which  was  kept  the  personal  property  in  contro- 
versy, was  purchased  by  and  conveyed  to  her.  She  paid  on 
account  thereof  $4,250  in  cash,  and  gave  a  mortgage  for  the  res- 
idue, $6,000.  Her  husband  testified  that  he  had  no  money  in 
it;  that  he  never  owned  anything  since  he  made  the  assignment 
for  benefit  of  his  creditors. 

Plaintiff  herself  testified  that  the  property  levied  on  was  her 
own,  that  her  husband  never  owned  it  or  any  part  of  it ;  that 
she  had  money  of  her  own,  $7,000  or  $8,000.  This  and  other 
testimony,  to  the  same  effect,  was  undisputed.  It  appeared 
however  that  $650  of  the  money  paid  on  account  of  the  farm 
was  realized  by  plaintiff  from  keeping  boarders  during  a  period 
of  six  or  seven  years  after  her  husband  failed ;  but,  in  same 
connection,  it  was  shown  that  she  leased  and  paid  the  rent  of 
the  boarding  house  property,  furnished  the  necessary  supplies, 
etc.,  with  means  of  her  own.  The  small  return  thus  produced 
by  the  investment  of  part  of  her  separate  estate,  etc.,  in  keep- 
ing a  boarding  house,  belonged  to  herself  and  not  to  her  husband ; 
and  his  creditors  have  no  claim  upon  it.  In  Silveus  v.  Porter, 
74  Pa.  448,  a  wife,  owning  a  tavern  stand,  entered  into  a  co- 
partnership, and,  with  the  profits  thereof,  purchased  property 
which  was  claimed  by  her  husband's  creditors.  It  was  held 
that  the  propei*ty  thus  purchased  was  not  liable  for  her  husband's 
debts.  So,  too,  a  husband  who,  in  the  enjoyment  of  the  marital 
relation,  is  permitted  to  live  and  be  maintained  upon  the  prop- 
erty of  his  wife,  managed  by  her  for  her  own  use  and  benefit, 
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does  not  acquire  a  title  to  the  products  merely  by  the  labor  which, 
he  voluntarily  bestows  upon  it :  Rush  v.  Vought,  66  Pa.  437. 
To  the  same  effect  are  numerous  other  cases,  among  which  are 
Wieman  v.  Anderson,  42  Pa.  811 ;  Sixbee  v.  Bowen,  91  Pa.  149 ; 
Welch  V.  Kline,  67  Pa.  482  ;  Wayne  v.  LewU,  28  W.  N.  441 ; 
Seeds  v.  Kahler,  76  Pa.  262 ;  Shuster  v.  Kaiser,  111  Pa.  216. 

But,  supposing  plaintiff's  husband  had  furnished  her  with 
;|650,  to  assist  her  in  paying  purchase  money  of  the  farm,  his 
creditors  could  not  avail  themselves  of  the  money  thus  advanced 
by  levying  on  the  grain  in  the  ground  and  other  personal  prop- 
erty on  plaintiff's  farm,  belonging  to  her  and  in  which  her  hus- 
band never  had  any  interest. 

There  is  nothing  in  the  testimony  that  would  have  warranted 
the  learned  court  in  affirming,  as  presented,  either  of  the  points 
recited  in  the  specifications  of  error.  Instead  of  showing  that 
the  $660,  mentioned  in  the  first  of  said  points,  was  ^^  the  earn- 
ings of  the  claimant,"  in  the  sense  intended  to  be  conveyed  by 
these  words,  the  testimony  tends  to  show  that  the  sum  named 
represents  the  income  or  earnings  of  that  part  of  her  separate 
estate  which  was  invested  in  and  used  by  her  in  carrying  on 
the  business  of  keeping  the  boarding  house.  As  we  have  al- 
ready seen,  her  husband  had  no  interest  therein  that  was  liable 
to  seizure  by  his  creditora.  In  the  other  point,  the  learned 
trial  judge  was  requested  to  charge,  as  matter  of  law,  that  ^^all 
the  partnership  business  which  was  carried  on  by  William  H. 
Phillips  as  agent,  prior  to  1887,  in  which  the  property  of  Sarah 
J.  Phillips  was  invested,  was  the  business  of  the  said  William 
H.  Phillips,  and  any  property  or  profit  derived  therefrom  was 
his  and  is  liable  for  his  debts."  In  view  of  the  uncontradicted 
evidence  it  would  have  been  error  to  have  given  such  instruc- 
tion. 

Judgment  affirmed. 
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WiUr-EquUdble  conversion.  f226^ 

To  work  a  conversion  of  real  estate  into  personalty,  there  must  be  either 
a  positive  direction  to  sell,  an  absolute  necessity  to  sell  in  order  to  execute 
the  will,  or  such  a  blending  of  realty  and  personalty,  by  the  testator,  in 
his  will,  as  to  clearly  show  that  he  intended  to  create  a  fund  out  of  both 
real  and  personal  estate,  and  to  bequeath  the  same  as  money.  A  bare 
power  of  sale  does  not  work  a  conversion  until  exercised. 

Where  testator  directs  that  his  debts  and  funeral  expenses  shall  be  paid 
by  his  executors,  and  to  enable  these  to  be  paid  authorizes  and  empowers 
his  executors  to  sell  all  his  real  and  personal  estate,  but  the  power  is  not 
exercised  by  reason  of  the  sufficiency  of  the  personal  assets,  the  residuary 
devisee  takes  the  land  as  real  estate. 

Ejectment— Acceptance  of  benefit  of  will— Evidence. 

In  an  action  of  ejectment  where  plaintiff  claims  as  devisee  under  her 
husband^s  will,  it  is  not  necessaij  for  her  to  prove  either  acceptance  or 
election  to  take  under  the  will.  The  presumption  is  that  every  devisee 
has  accepted  the  bounty  of  his  or  her  devisor ;  but,  if  evidence  of  accept- 
ance were  necessary,  plaintiffs  asseition  of  title  by  bringing  the  suit 
would  be  sufficient 

StaUUe  of  frauds— Ejectmenl— Evidence. 

In  an  action  of  ejectment,  where  plaintiff  claims  title  as  devisee  under 
her  husband^s  will,  evidence  that  the  executors  of  the  will,  under  a  mere 
power  of  sale  in  the  will,  entered  into  an  agreement  to  sell  the  land  to  de- 
fendant, and  that  plaintiff  assented  to  this  agreement,  is  not  admissiblio 
under  the  statute  of  frauds. 

Argued  Feb.  5,  1894.  Appeal,  No.  824,  Jan.  T.,  1898^  by 
defendant,  Joseph  H.  Dadington,  from  judgment  of  G\  P. 
Chester  Co.,  Aug.  T.,  1892,  No.  4,  on  verdict  for  plaintiff,  Lydia 
Ann  Darlington.  Before  Sterbbtt,  C.  J.,  GtREEN,  Mitchcll^ 
Dean  and  Fell,  JJ.    AflSrmed. 

Ejectment.     Before  Waddbll,  P.  J. 

At  the  trial,  it  appeared  that  plaintiff  claimed  title  under  the 
will  of  her  husband.  Job  G.  Darlington. 

The  material  portions  of  the  will  were  as  follows : 

"  1st.  I  order  and  direct  that  all  my  jus-t  debts  and  funeral 
expenses  be  paid  by  my  executors  hereafter  named  as  soon  as 
it  can  conveniently  be  done  after  my  decease. 

^'  2d.  And  in  order  to  enable  them  to  pay  the  same,  I  do  au- 
Vol,  clx— 5 
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thorize  and  empower  them  to  sell  all  my  real  and  personal  es- 
tate within  one  year  after  my  decease,  either  at  public  or  private 
sale  as  they  may  think  best  and  make  and  execute  a  deed  or 
deeds  to  the  purchaser  or  purchasers  thereof  in  fee,  for  the  said 
real  estate. 

"8d.  I  do  give  and  bequeath  to  my  grandson,  Joseph  H. 
Hilton,  the  sum  of  three  hundred  dollars,  I  do  give  and  be- 
queath  to  my  daughter  Phebe  Ann  Jones  and  to  my  grand- 
daughter Delia  A.  Jones  five  dollars  each,  and  to  my  daughter 
Dellilah  Shird  the  sum  of  fifty  dollara  («50). 

"  4.  Then  all  the  residue  or  remainder  of  my  estate  I  do  give 
and  bequeath  to  my  wife  Lydia  Ann  Darlington  to  her  heirs 
and  assigns. 

"  Lastly,  I  do  hereby  make,  constitute  and  appoint  my  wife 
Lydia  Ann  Darlington  and  my  grandson  Joseph  H.  Hilton  ex- 
ecutors of  this  my  last  will  and  testament  with  full  power  to 
carry  out  the  same." 

Defendant  offered  to  show  that,  after  death  of  Job  G.  Dar- 
lington, plaintiff  agreed  with  defendant  that  the  property  now 
in  dispute,  or  its  proceeds,  was  to  belong  to  defendant,  and  that 
the  property  at  Oxford,  or  its  proceeds,  were  to  go  to  her,  or 
the  estate  of  her  husband,  coming  to  her  under  the  will.  Ob- 
jected to  as  making  title  by  parol.  Objection  sustained  and 
exceptions.  [6-8] 

Defendant  then  offered  to  prove  that,  prior  to  the  time  the 
agreement  between  Jos.  H.  Hilton,  executor,  and  Jos.  H.  Dar- 
lington,  dated  Feb.  14,  1891,  was  made,  and  after  the  death 
of  Job  G.  Darlington,  plaintiff  and  defendant  had  a  discus- 
sion about  the  validity  of  a  certain  $7,000  note,  and  that  they 
agreed  to  settle  all  controversy  between  them  by  allowing  Jo- 
seph to  have  the  proceeds  of  this  farm  now  in  dispute,  and  the 
widow  was  to  receive  the  Oxford  farm.  Same  objection  as  be- 
fore.    Objection  sustained  and  exceptions.  [9] 

Defendant  then  offered  in  evidence  the  agreement  of  Feb.  14, 
1891,  to  be  followed  by  testimony  that  plaintiff  assented  to  this 
agreement,  consented  to  it,  and  it  was  done  with  her  authority. 
Objected  to.     Objection  sustained  and  bill  sealed.  [10] 

The  agreement  was  as  follows : 

"  Whereas,  letters  testamentary  on  the  estate  of  Caleb  Dar- 
lington, were  duly  granted  to  Job  G.  Darlington,  and  he  being 
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now  deceased,  it  is  necessary  to  obtain  letters  of  administration 
with  the  will  annexed. 

"  And  Whereas,  It  is  alleged  by  Joseph  H.  Darlington,  that 
when  the  debts  of  Caleb  Darlington,  deceased,  are  all  paid, 
they  will  consume  all  of  his  estate,  real  and  personal,  and  that 
there  will,  in  fact,  not  be  suflBcient  estate  to  pay  all  of  his  debts. 
"  Now,  for  a  valuable  consideration,  it  is  agreed  by  and  be- 
tween Joseph  H.  Hilton,  executor  of  Job  G.  Darlington,  and 
Joseph  H.  Darlington,  that  the  letters  of  administration  with 
the  will  annexed,  shall  be  granted  on  the  estate  of   Caleb 
Darling^n,  to  J.  Carroll  Hayes,  of  West  Chester,  who  shall 
proceed  at  once  to  sell  all  the  real  estate  of  said  Caleb  Darlings 
ton,  by  order  of  the  orphans'  court,  for  the  payment  of  debts. 
And  that  after  deducting  the  expenses  attending  the  adminis- 
tration and  sale  of  the  real  estate,  of  said  Caleb  Darlington, 
located  near  Oxford  borough,  in  East  Nottingham  township, 
said  administrator  shall  pay  over  to  said  Joseph  H.  Hilton, 
executor  as  aforesaid,  the  net  balance  of  the  proceeds  of  said 
real  estate  which  shall  be  in  full  settlement  and  payment  of  all 
claims  and  demands  of  the  estate  of  Job  G.  Darlington  against 
the  estate  of  Caleb  Darlington,  deceased."     Signed  by  the 
parties. 
Binding  instructions  for  plaintiff  were  given.  [1,  2] 
Defendant's  points  were,  among  others,  as  follows : 
"2.  No  evidence  having  been  presented  by  the  plaintiff  of 
any  acceptance  of  the  real  estate,  or  of  any  election  to  take 
the  same,  the  verdict  must  be  for  the  defendant.     Answer :  As 
between  these  parties  we  cannot  say  that  that  is  necessary,  and 
the  second  point  is  therefore  disaffirmed."  [4] 
8.  Request  for  binding  instructions.     Refused.  [3] 
Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Error i  astigned  were  (1-4)  instructions  ;  (5-10)  rulings  on 
evidence ;  quoting  instructions,  bills  of  exceptions  and  evidence. 

Wtn.  M.  Haye9<i  J.  Carroll  Hayes  with  him,  for  appellant. — 
An  equitable  conversion  was  wrought  by  the  terms  of  the  will, 
and  hence  plaintiff  could  not  maintain  an  action  of  ejectment: 
Siherthom  v.  McKinster,  12  Pa.  72;  Adams's  Est.,  148  Pa. 
398;  Gantert's  Petition,  186  N.  Y.  106;  2  Rhone's  O.  C.  Pr., 
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p.  182 ;  Fahnestock  v.  Fahnestock,  152  Pa.  66 ;  Jones  v.  Cald- 
well, 97  Pa.  42;  Roland  v.  Miller,  100  Pa.  47;  Lehman's  Ap., 
106  Pa.  141 ;  8  Trickett  on  Liens,  §  202 ;  Paist's  Est.,  1  Mona. 
628;  Marshall's  Est.,  147  Pa.  77;  Dundas's  A  p.,  64  Pa.  825; 
Philadelphia's  Ap.,  112  Pa.  470;  Evans's  Ap.,  63  Pa.  188; 
Allison  V.  Wilson,  13  S.  &  R.  832 ;  Miller  v.  Meetch,  8  Pa. 
417;  Morrow  v.  Brenizer,  2  Rawle,  186;  Allison  v.  Kurtz,  2 
Watts,  186. 

In  our  case  there  has  been  no  election  to  take  the  land  un- 
converted :  Beatty  v.  Byers,  18  Pa.  105 ;  Miller  v.  Meetch,  8 
Pa.  417 ;  Evans's  Ap.,  63  Pa.  183. 

The  land  being  therefore  regarded  in  equity  as  personalty, 
it  could  be  dealt  with  by  parol:  Mellon  v.  Reed,  123  Pa.  17; 
Reed  v.  Mellor,  122  Pa.  635 ;  3  Trickett  on  Liens,  §  201. 

Another  gi'ound  for  the  admission  of  this  evidence  is  upon 
the  principle  of  estoppel :  2  Herman  on  Estoppel,  p.  1191 ;  Gras 
Co.  V.  Cook,  128  Pa.  170 ;  Lewis  v.  Baker,  151  Pa.  529. 

In  this  case  the  executor  of  Job  G.  Darlington  was  but  carry- 
ing out  his  testator's  wishes  in  making  this  written  agreement: 
McNair's  Ap.,  4  R.  148. 

The  written  agreement  should  be  construed  as  a  contract  of 
sale :  McMahan  v.  Davis,  19  Pa.  854 ;  Callen  v.  Hilty,  14  Pa. 
286;  WilUamson  v.  MoClure,  87  Pa.  402;  Allison's  Ap.,  77 
Pa.  221 ;  Coal  Co.  v.  Harlan,  27  Pa.  429 ;  Pratt  v.  Campbell, 
24  Pa.  184. 

This  was  a  family  compromise  of  doubtful  rights,  and,  as 
such,  favored  by  the  law :  Chamberlain  v.  McClurg,  8  W.  & 
S.  31 ;  Cavode  v.  McKelvey,  Add,  66 ;  Chahoon  v.  HoUenback, 
16  S.  &  R.  433 ;  Brown  v.  Sloan,  6  Watts,  421 ;  Perkins  v. 
Gay,  3  S.  &  R.  827 ;  Rice  v.  Bixler,  1  W.  &  S.  446 ;  Good  v. 
Herr,  7  W.  &  S.  264;  Shartel's  Ap.,  64  Pa.  26;  Bierer's  Ap.,  ' 
92  Pa.  265 ;  Bruner's  Ap.,  67  Pa.  63 ;  McNair's  Ap.,  4  Rawle, 
148. 

Executors  have  by  law  the  power  of  a  judicious  compromise 
with  reference  to  the  estate :  7  A.  &  E.  Ency.  L.,  p.  285 ;  8 
Rhone's  O.  C.  Pr.  §  116 ;  Bruner's  Ap.,  67  Pa.  46 ;  Pusey  v. 
Clemson,  9  S.  &  R.  204;  BUlington's  Ap.,  8  Rawle,  67; 
Dougherty  v.  Stephenson,  20  Pa.  210 ;  DeHaven  v.  Williams, 
80  Pa.  482;  Hufnagle's  Est.,  23  Pitts.  L.  J.  121;  Parker  v. 
Steamboat  Co.,  23  Atl.  R.  102 ;  Heisler  v.  Sharp,  44  N.  J.  Eq. 
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172;  Rogera  v.  Hand,  39  N.  J.  270;  Chouteau  v.  Suydam,  21 
N.  Y.  179;  Auken  v.  Keiner,  9  N.  Y.  669. 

The  executor  could  effect  a  reasonable  compromise  affecting 
the  real  estate,  and  convey  a  good  title  as  against  residuary 
legatees :  Bruner's  Ap.,  67  Pa.  46. 

Alfred  P.  Reid^  for  appellee,  not  heard. — Thei-e  was  no  con- 
version of  this  land  by  the  will  of  Job  G.  Darlington,  and  the 
appellee  took  the  same  as  land :  Hunt  &  Lehman's  Ap.,  105 
Pa.  141 ;  Swift's  Ap.,  87  Pa.  608 ;  Bisph.  Eq.  §  312 ;  Perot's 
Ap.,  102  Pa.  266 ;  Wilkinson  v.  Buist,  124  Pa.  261 ;  Fidler  v. 
Lash,  125  Pa.  98;  Moores  v.  Moores,  41  N.  J.  L.  440;  Chew 
v.  Nicklin,  45  Pa.  84 ;  Nagle's  Ap.,  18  Pa.  -260 ;  Sheridan  v. 
Sheridan,  186  Pa.  14 ;  Peterson's  Ap.,  88  Pa.  897  ;  Bleight  v. 
Bank,  10  Pa.  131 ;  Brown  v.  Dysinger,  1  Rawle,  408 ;  Cobel 
V.  Cobel,  8  Pa.  342;  2  Wms.  Exrs.  817;  Anewalt's  Ap.,  42 
Pa.  414;  Henry  v.  McCloskey,  9  Watts,  146;  Luffberry's  Ap., 
125  Pa.  513 ;  Jackson  v.  Jansen,  6  Johns.  73. 
•  This  action  was  an  election,  if  one  was  necessary :  2  Jarm. 
Wills,  189. 

As  appellee  took  the  property  as  land  by  force  of  the  will, 
the  written  agreement  of  the  executor  could  not  affect  her 
rights,  and  was  therefore  not  admissible  as  evidence  against 
her  in  this  action ;  and  the  statute  of  frauds  was  a  bar  to  the 
admission  of  any  parol  evidence  to  affect  her  title. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  Feb.  26, 1894: 
To  maintain  the  issue  on  her  part,  the  plaintiff  gave  in  evi- 
dence, inter  alia,  deed  of  March  28, 1805,  from  Benjamin  Haw- 
ley  and  wife,  to  Joseph  Darlington,  for  the  land  in  controversy, 
being  part  of  a  larger  tract  patented  to  said  gmntor ;  also  will 
(of  Joseph  Darlington,  probated  May  12,  1821,  devising  same 
to  his  wife  for  life,  remainder  in  fee  to  his  children,  of  whom 
hia  two  sons  Job  G.  and  Caleb  were  the  survivors ;  also,  deed 
of  February  5, 1867,  from  Job  G.  Darlington  and  wife  to  his 
brother  Caleb,  for  his  undivided  intei'est  in  same ;  also,  will  of 
Caleb  Darlington,  probated  December  11,  1890,  by  the  resid- 
uary clause  of  which  he  devised  same  land  as  follows :  "  All 
the  rest,  residue  and  remainder  of  my  estate,  real,  personal  and 
mixed,  I  give,  devise  and  bequeath  to  my  brother  Job  G.  Dar- 
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lington,  and  to  his  heirs  forever ; "  also,  will  of  Job  G.  Darling- 
ton, dated  December  18, 1890,  and  probated  February  13, 1891, 
wherein  he  directed,  1st,  that  all  his  just  debts  and  funeral  ex- 
penses should  be  paid  by  his  executors ;  and,  2d,  "  in  order  to 
enable  them  to  pay  the  same,  I  do  authorize  and  empower  them 
to  sell  all  my  real  and  personal  estate,"  etc.  He  then  gave  four 
small  legacies,  aggregating  $360,  and  disposed  of  the  residue  of 
his  estate  as  follows :  ^^  Then  all  the  residue  and  remainder  of 
my  estate  I  do  give  and  bequeath  to  my  wife  Lydia  Ann  Dar- 
lington, to  her,  her  heirs  and  assigns." 

Independently  of  the  land  in  controversy  the  estate  of  Caleb 
Darlington,  who  died  December  1, 1890,  was  sufficient  to'  pay 
all  his  debts  and  legacies  and,  in  addition  thereto,  $836.12  to 
the  estate  of  Job  G.  Darlington,  his  residuary  legatee.  The  land 
in  dispute  was  not  sold  by  the  executor ;  and,  so  far  as  ap- 
peared at  the  trial  in  November,  1892,  there  were  no  debts  or 
funeral  expenses  unpaid,  or  anything  else,  requiring  the  exercise 
of  the  power  of  sale  contained  in  the  will. 

The  learned  president  of  the  common  pleas  was  of  opinioa 
that  the  record  evidence,  consisting  of  the  said  deeds,  wills,  etc., 
introduced  by  the  plaintiff,  made  out  a  prima  facie  legal  title 
in  her  to  the  land  in  controversy,  and  he  accoi*dingly  instructed 
the  jury  that  her  title  was  sufficiently  established,  and  their 
verdict  should  therefore  be  in  her  favor.  This  instruction  is 
the  subject  of  complaint  in  the  fii'st  and  second  specifications 
of  error. 

In  the  absence  of  any  countervailing  evidence,  on  the  paii; 
of  the  defendant,  tending  to  show  title  in  him,  we  think  there 
was  no  error  in  the  instructions  complained  of.  The  evidence 
showed  that  her  husband,  seized  of  the  land  in  controversy, 
devised  the  same  to  her  in  fee.  There  was  no  conversion  of 
the  land  into  personalty  by  anything  contained  in  his*  will.  It 
contains  no  direction  to  his  executors  to  sell  the  laud  in  ques- 
tion. It  gives  them  merely  power  to  sell,  "  in  order  to  enable 
them  to  pay  "  his  debts  and  funeral  expenses.  To  work  a  con- 
version of  real  estate  into  peiBonalty,  there  must  be  either  (a)  a 
positive  direction  to  sell ;  or  (6)  an  absolute  necessity  to  sell 
in  order  to  execute  the  will ;  or  (js)  such  a  blending  of  realty 
and  personalty,  by  the  testator,  in  his  will,  as  to  clearly  show 
that  he  intended  to  create  a  fund  out  of  both  real  and  personal 
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estate,  and  to  bequeath  the  same  as  money.  In  the  firsts  the 
intention  to  convert  is  expressed.  In  the  latter  two  it  is  im- 
plied. Where  the  result  is  to  change  the  coui'se  of  inheritance, 
the  law  does  not  favor  conversion,  and  it  will  be  presumed 
only  so  far  as  is  necessary  to  effectuate  the  intention  of  the  tes- 
tator: Hunt's  Appeal,  106  Pa.  141 ;  Swift's  Appeal,  87  Pa. 
503;  Perot's  Appeal,  102  Pa.  266;  Wilkinson  v.  Buist,  124 
Pa.  263;  Fidler  v.  Lash,  126  Pa.  87. 

A  bare  power  of  sale,  such  as  that  given  in  the  will  under 
consideration,  like  a  discretionary  power,  does  not  work  a  oon- 
vei-sion  until  exercised :  Sheridan  v.  Sheridan,  136  Pa.  14 ; 
Peterson's  Ap.,  88  Pa.  397. 

In  this  case,  there  was  no  sale  under  the  power  given  in  the 
will ;  nor  does  it  appear  that  there  was  or  is  any  necessity  to 
exercise  the  power.  It  therefore  follows  that  the  land  in  con- 
troversy passed,  as  realty,  to  the  plaintiff,  devisee  thereof  un- 
der her  husband's  will. 

Defendant's  points  for  charge  recited  in  the  third  and  fourth 
specifications  were  rightly  refused.  In  the  former,  binding  in- 
struction to  find  for  defendant  is  requested ;  in  the  latter,  the 
court  is  asked  to  say  that  the  verdict  must  be  for  defendant, 
because  there  is  no  evidence  of  plaintiff's  acceptance  of  the  real 
estate,  or  of  her  election  to  take  the  same.  For  obvious  rea- 
sons, neither  of  these  points  could  have  been  affirmed.  We 
have  already  seen  that  plaintiff's  claim  of  title,  etc.,  was  sus- 
tained by  the  evidence ;  and,  as  devisee  under  her  husband's 
will,  her  title  was  complete  without  proof  of  either  acceptance 
or  election  to  take.  The  presumption  is  that  every  devisee  has 
accepted  the  bounty  of  his  or  her  devisor ;  but,  if  evidence  of 
acceptance  were  necessary,  plaintiff's  assertion  of  title  by  bring- 
ing this  suit  is  sufficient. 

The  subjects  of  complaint  in  the  remaining  six  specifications 
are  the  rejection  of  the  several  offers  of  evidence  recited  therein 
respectively.  The  obvious  answer  to  each  of  these  offers  is  that 
the  statute  of  frauds  is  a  bar  to  the  admission  of  such  evidence 
for  the  purpose  of  showing  title  out  of  the  plaintiff.  The  writ- 
ten ag^reement  of  the  executor  recited  in  the  tenth  specification 
could  not  affect  her  right,  and  was  therefore  not  admissible 
against  her  in  this  action.  Nor  is  there  anything  in  the  case 
on  which  estoppel  can  be  grounded.     PlaitKiff  acquired  nothing 
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under  tlie  agreement  referred  to,  nor  did  defendant  lose  any- 
thing thereby  to  which  he  was  entitled.  His  allegation  of  the 
insolvency  of  Caleb  Darlington's  estate,  recited  in  said  agree- 
ment, etc.,  proved  to  be  unfounded,  as  appeal's  by  the  decree  in 
Darlington's  Estate,  147  Pa,  624,  to  which  we  have  been  re- 
ferred. 

The  case  was  carefully  and  accurately  tried,  and  there  ap- 
pears to  be  nothing  in  the  ruling  of  the  court  below  of  which 
the  defendant  has  any  just  I'eason  to  complain. 

Judgment  affirmed. 


Bradley,  Appellant,  v.  West  Chester  Street  Railway. 

"160  72 1       Execution — Debtor^s  Exemption— -Costs— Master'' s  fee— Act  of  1849. 

19  SC  548 1  The  plaintiff  in  an  equity  suit  to  restrain  a  trespass,  whose  bill  is  dis  • 
missed  with  costs,  may  claim  the  benefit  of  the  exemption  where  execu- 
tion is  issued  against  him  to  recover  the  amount  of  the  master^s  fee. 

Equity —Costs— Master^ s  feer—DeU  on  contract. 

The  compensation  of  a  master  in  equity,  as  respects  the  party  who  has 
it  to  pay,  is  costs,  and  not  a  fee. 

The  plaintiff  in  an  equity  suit,  by  invoking  the  services  of  a  master,  im- 
pliedly agrees  to  pay  him  therefor,  and  no  other  element  tlian  that  of  debt 
on  contract  enters  into  the  decree  against  plaintiff  for  costs. 

Argued  Feb.  6,  1894.  Appeal,  No.  63,  July  T.,  1898,  by 
plaintiff,  D.  Hiester  Bradley,  from  order  of  C.  P.  Chester  Co., 
April  T.,  1893,  No.  45,  directing  sale  of  property  of  plaintiff, 
set  apart  under  debtor's  exemption,  to  pay  master's  fee.  Be- 
fore Sterrett,  C.  J.,  Green,  Williams,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Petition  to  sell  property  set  apart  as  debtor's  exemption,  un- 
der act  of  April  9, 1849,  P.  L.  633. 

From  the  record  it  appeared  that  plaintiff  filed  a  bill  in  equity 
praying  for  an  injunction  to  restrain  defendant  from  trespassing 
upon  and  injuring  his  property  in  the  construction  of  its  rail- 
way. 

The  case  was  referred  to  a  master,  who  reported  in  favor  of 
dismissing  the  bill  with  costs.  The  report  of  the  master  was 
sustained,  and  a  decree  entered  dismissing  the  bill,  and  impos- 
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ing  the  costs  upon  plaintiff,  including  a  mastei^s fee  of  two hun« 
dred  and  fifty  dollars.  Execution  was  issued  to  compel  payment 
of  the  master's  fee.  Plaintiff  claimed  the  benefit  of  the  ex- 
emption law,  and  personalty  was  set  apart  under  the  plaim. 
Defendant  then  petitioned  the  court  to  direct  the  sheriff  to  sell 
in  disi'egard  of  the  claim.  The  court  made  an  order  that  the 
property  set  apart  should  be  sold  to  pay  the  master's  fee,  in  an 
opinion  by  Hemphill,  J. 

Error  assigned  was  above  order,  quoting  it. 

J,  Frank  E,  Hizuse^  R.  Jones  Monaghan  with  him,  for  appel- 
lant, cited :  Ranck  v.  Hill's  Exr.,  3  Pa.  23 ;  14  A.  &  E.  Ency. 
956 ;  Janes's  Ap.,  87  Pa.  428 ;  Orphan  Asylum's  Ap.,  38  Pa. 
536 ;  Lowenstein  v.  Bierbaum,  14  Phila.  199 ;  Large  v.  Davis, 
12  W.  N.  33 ;  Reynolds  v.  Baylor,  3  C.  P.  R.  54 ;  s.  c,  7  Lane. 
L.  R.  40 ;  Yerkes's  Ap.,  14  W.  N.  510 ;  Lane  v.  Baker,  2  Grant, 
424 ;  Pierce's  Ap.,  103  Pa.  27. 

Wm.  M,  Hayes  and  R.  T.  Comwell  for  appellee,  cited :  Ken- 
yon  V.  Gould,  61  Pa.  292 ;  Kirkpatrick  v.  White,  29  Pa.  176 ; 
Com.  V.  Dougherty,  8  Phila.  366 ;  Mc Auley's  Ap.,  35  Pa.  209 ; 
Gangwere's  Ap.,  36  Pa.  466;  Huey's  Ap.,  29  Pa.  219;  Dief- 
fenderfer  v.  Fisher,  3  Gr.  30 ;  Emerson  v.  Smith,  51  Pa.  90 ; 
Gilleland  v.  Rhoads,  34  Pa.  187 ;  Strouse's  Exrs.  v.  Becker, 
38  Pa.  190;  Lorenz  v.  Wright,  6  W.  N.  539;  Rosenberger  v. 
Hallowell,  35  Pa.  369 ;  Eberhart's  Ap.,  39  Pa.  509 ;  Yelverton 
V.  Burton,  26  Pa.  351 ;  McCarthy's  Ap.,  68  Pa.  217 ;  Snow  v. 
DiU,  6  W.  N.  330 ;  Collum's  Ap.,  12  W.  N.  309 ;  Lauck's  Ap., 
24  Pa.  426;  Bowyer's  Ap.,  21  Pa.  210;  Shelly's  Ap.,  36  Pa. 
373;  Pittman's  Ap.,  48  Pa.  315;  Ulrich's  Ap.,  48  Pa.  489; 
Bonsall  v.  Comly,  44  Pa.  442;  Strohecker  v.  Bufiington,  1 
Pears.  124;  Neubert  v.  McCuUoch,  27  Pitts.  L.  J.  177 ;  Dan- 
ner  v.  Fritz,  2  Northampton,  67  ;  Wilkins  v.  Rubincam,  15  W. 
N.  128 ;  Williams  v.  Sheridan,  7  Luz.  L.  Reg.  14 ;  Smith  v. 
Carter,  42  Leg.  Int.  100 ;  McKee  v.  Christman,  103  Pa.  431 ; 
Wood's  Est.,  7  W.  N.  84 ;  Edwards  v.  Withrow,  22  W.  N. 
576 ;  Wiley's  Ap.,  90  Pa.  173 ;  Hartman  v.  Holstein,  2  North- 
ampton, 49 ;  Pierce  v.  Lewis,  9  Pa.  C.  O.  R.  250 ;  Act  of 
March  4, 1887,  P.  L.  4 ;  Act  of  May  23, 1887,  P.  L.  164 ;  Act 
of  April  4, 1889,  P.  L.  28;  Beidler  v.  Howell,  8  PhUa.  273; 
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Chew's  Ap.,  44  Pa.  247 ;  Tome's  Ap.,  50  Pa.  286 ;  Church's 
Ap.,  108  Pa.  263;  WUson  v.  Wilson,  142  Pa.  247;  Equity 
Rules,  12 ;  Winton's  Ap.,  97  Pa.  895 ;  Pierce's  Ap.,  108  Pa. 
27;  S^cott's  Case,  1  Gr.  287;  Woodward  v.  Brace,  189  Pa. 
816 ;  Orphan  Asylum's  Ap.,  88  Pa.  686 ;  Williamson  v.  Kxum- 
bhaar,  182  Pa.  456 ;  Seibert's  Ap.,  78  Pa.  861 ;  Act  of  April 
9,  1849,  P.  L.  684;  Harting  v.  Grant,  2  Wood.  127;  Wadlin- 
ger  on  Costs,  119,  §  42 ;  Gyger's  Ap.,  62  Pa.  80 ;  Stocker  v. 
Hutter,  184  Pa.  27 ;  O'Hara  v.  Stack,  90  Pa.  477 ;  Pendleton 
on  Debtors'  Exemption  in  Penna.,  p.  47 ;  7  A.  &  E.  Ency.  188. 

Opinion  by  Mb.  Chief  Justice  Sterbett,  Feb.  26, 1894 : 
Plaintiffs  bill  to  restrain  defendant  company  from  trespass- 
ing on  his  premises  was  so  proceeded  in,  that  it  was  dismissed 
at  his  costs,  including  the  master's  fee  of  $250.  On  an  execu- 
tion afterwards  awarded  against  him  for  said  costs,  he  claimed 
the  benefit  of  the  $800  exemption,  and  property  to  that  amount 
was  appraised  and  set  apart  to  him.  Exceptions  to  that  allow- 
ance were  sustained;  and,  for  the  purpose  of  collecting  the 
master's  fee,  the  sheriff  was  ordered  to  sell  the  property  which 
had  been  appraised  and  set  apart  as  aforesaid.  From  that 
order  this  appeal  was  taken. 

The  question  thus  presented  is  whether,  as  against  the  execu- 
tion for  master's  fee,  the  plaintiff  was  entitled  to  the  exemption 
accorded  to  him  by  the  sheriff.  If  he  was,  the  order  complained 
of  was  improvidently  made  and  should  be  reversed.  The 
learned  judge  appears  to  concede  that,  under  the  provisions  of 
the  exemption  act  of  1849,  a  plaintiff  is  entitled  to  exemption 
against  an  execution  for  costs,  upon  the  ground  that  when  he 
invokes  the  services  of  a  public  officer  there  is  an  implied  promise 
or  contract  to  pay  him  such  fees  as  by  law  he  is  entitled  to  for 
the  services  rendered,  but  he  thinks  no  such  implication  arises 
as  to  the  fee  of  a  master  in  equity.  In  that,  we  think  he  is 
mistaken.  The  compensation  of  a  master,  as  respects  the  party 
who  has  it  to  pay,  is  costs  and  not  a  fee :  Janes's  Appeal,  87 
Pa.  428.  In  that  case  it  was  said :  ^^  When  a  party  in  a  litigated 
case  is  adjudged  to  pay  costs,  his  liability  is  not  restricted  to 
the  disbursements  and  expenses  which  the  opposite  party  may 
be  entitled  to  receive,  but  extends  to  the  officers  of  the  court 
for  seiTices  rendered  therein.    When  these  united  sums  are 
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taxable  in  the  case,  they  constitute  *  the  costs '  for  which  he  is 
liable.  In  one  gross  sum  he  pays  both.  ...  As  against  the 
party  compelled  to  pay  them,  all  the  items  are  costs." 

As  an  item  of  expense  in  an  equity  case,  the  master*s  fee  is 
included  in  the  general  costs  of  the  suit :  14  Am.  &  Eng.  Ency. 
of  Law,  955. 

While  the  bill  in  this  case  was  to  restrain  the  commission  of 
a  tort,  there  is  no  reason  for  treating  the  decree,  against  the 
unsuccessful  plaintiff  for  costs,  otherwise  than  as  a  judgment 
for  a  debt  on  contract  express  or  impljed.  In  that  respect, 
there  is  no  ground  for  a  distinction  between  law  and  equity. 
A  judgment  against  an  unsuccessful  plaintiff  in  trover  is  a 
judgment  on  contract,  as  respects  the  costs,  and,  upon  an  execu- 
tion to  recover  the  same,  he  is  entitled  to  claim  the  benefit  of 
the  exemption  law :  Lane  v.  Baker,  2  Grant,  424.  In  that  case, 
Mr.  Justice  Black  said :  ^'  A  party  is  not  a  trespasser  because 
he  sues  another  for  trespass.  Costs  against  the  plaintiff  are  not 
like  damages  against  the  defendant.  We  are  of  opinion  that  a 
judgment  for  costs  is  to  be  considered  in  the  same  light  as  a 
judgment  for  debt  on  contract,  so  far  as  the  exemption  law  af- 
fects the  rights  of  the  parties.  The  fact  that  the  costs  accrued 
in  an  action  for  tort  makes  no  difference." 

To  the  same  effect  is  Pierce's  Appeal,  103  Pa.  27.  That  was 
a  bill  to  dissolve  a  partnership,  and  resulted  in  a  decree  against 
the  appellant  for  money,  together  with  costs,  including  the 
master's  fee,  and  this  court  said :  "  Where  no  element  other 
than  debt  upon  contract  enters  into  a  judgment  or  decree  for 
the  recovery  of  money  and  costs,  or  for  recovery  of  costs  against 
a  plaintiff  who  failed  to  establish  his  case,  the  paity  is  not  sub- 
ject to  attachment.  Nor  in  this  respect  is  there  any  distinction 
between  costs  and  fees.  If  the  fees  are  not  paid  or  secured,  at 
the  time  of  service,  by  the  officer,  his  claim  upon  the  party  at 
whose  instance  the  service  was  rendered  is  not  among  the  mat- 
ters excepted  out  of  the  operation  of  the  statute.  When  the 
fees  remain  unpaid,  to  be  collected  as  costs  recovered  by  a  party, 
though  the  officer  may  have  execution  against  the  losing  party, 
it  shall  be  of  the  same  nature  as  if  issued  by  the  person  who 
recovered  the  judgment  or  decree.  An  examiner  or  master's 
allowance  for  his  services  is  on  the  same  footing."  Right  to 
exemption  rests  on  same  principle. 
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It  is  unnecessary  to  refer  specially  to  the  numerous  cases 
cited  by  the  appellee  wherein  it  has  been  held  that  certain  per- 
sons are  excluded  from  the  benefit  of  the  exemption  law,  viz. : 
defendants  in  mechanics'  liens,  in  ejectments,  in  judgments  for 
overdue  taxes ;  defendants  in  actions  for  tort ;  constables  against 
whom  judgment  has  been  obtained  for  official  misconduct  or 
negligence;  defendants  claiming  exemption  out  of  property 
conveyed  in  fraud  of  their  creditors,  etc.  They  all  stand  upon 
satisfactory  grounds,  peculiar  to  each  class,  but  entirely  differ- 
ent from  that  occupied  by  the  plaintiff  in  the  case  at  bar. 

Without  further  elaboration,  we  think  the  master's  fee  should 
be  treated  as  part  of  the  costs  which  the  unsuccessful  plaintiff 
was  decreed  to  pay ;  that  by  invoking  the  services  of  the  mas- 
ter, said  plaintiff  impliedly  agreed  to  pay  him  therefor,  and 
hence  no  element  other  than  that  of  debt  on  contract  entered 
into  the  decree  against  him  for  costs  ;  and  he  was  therefoi*e  en- 
titled to  the  exemption  that  was  accorded  to  him  by  the  sheriff. 

It  follows  that  the  decree  specified  in  the  assignment  of  er- 
ror should  be  reversed. 

Decree  revei-sed  at  appellee's  costs. 


Trego  V.  Honeybrook  Borough,  Appellant. 


160  76      Negligence — Boroughs^ Obstruction  in  street— Independent  contractor, 

19  SC  *o52  J     Property  owners  engaged  in  paving  and  onrbing  the  sidewalk  in  front 
f217        461  ^^  ^^^^^'  ^sp^^^6  properties,  in  obedience  to  the  requirements  of  an  or- 

dinance,  are  not  contractore  exercising  an  independent  employment  over 

which  the  borough  authorities  have  no  control. 

Where  such  improvements  are  being  made  pm*suant  to  ordinance  and 
by  direction  of  the  borough  authorities,  the  latter  are  not  thereby  relieved 
from  the  duty  of  seeing  that  the  street  or  streets  on  which  the  work  is  be- 
ing done  are  kept  in  a  condition  that  is  reasonably  safe  for  public  travel. 
In  such  a  case  where  a  large  stump  is  taken  out  of  the  sidewalk  and  rolled 
into  the  sti'eet  several  feet  outside  of  the  curb,  and  is  permitted  to  lie  there 
ten  dayii  or  two  weeks,  without  a  light  or  anything  to  warn  travelers  at  night 
of  its  position,  and  a  person  is  injured  thereby,  the  borough  is  liable  in 
damages  for  the  injury. 

Argued  Feb.  6, 1894.    Appeal,  No.  68,  July  T.,  1898,  by  de- 
fendant,  ffom  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1898, 
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No.  14,  on  verdict  for  plaintiff,  Horace  Trego.  Before  Ster- 
RBTT,  C.  J.,  Williams,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.     Before  Hemphull,  J. 

At  the  trial  it  appeared  that  in  1892  an  ordinance  of  the  bor- 
ough of  Honeybrook  wds  passed,  directing  the  owners  of  prop- 
erty abutting  on  Main  street  to  pave  and  curb  the  sidewalks  in 
fi-ont  of  their  properties.  During  the  progress  of  the  work, 
one  Mrs.  Lewis  had  occasion  to  cut  down  a  large  tree  standing 
in  the  line  of  the  sidewalk,  in  front  of  her  premises,  and  in  re- 
moving the  same  she  dug  out  the  stump  and  rolled  it  into  the 
public  street,  about  nine  or  ten  feet  beyond  the  curb,  and  im- 
mediately in  the  line  of  public  travel.  The  stump,  according 
to  the  testimony  of  the  witnesses,  was  about  six  feet  in  diame- 
ter at  the  roots,  and  six  or  seven  feet  long,  weighing  more  than 
a  ton,  and  was  permitted  to  occupy  the  street  about  ten  days  or 
two  weeks,  until  the  night  of  July  22,  1892,  when  plaintiff,  in 
driving  along  the  street  with  his  horse  and  buggy,  came  in  con- 
tact with  the  stump,  overturning  his  wagon,  which  caused  his 
horse  to  run  away,  injuring  itself  and  plaintiff,  and  demolish- 
ing the  wagon. 

Defendant's  points  were  as  follows : 

"1.  If  the  jury  find  that  the  injuries  resulted  to  the  plaintiff 
by  reason  of  an  obstruction  in  the  street,  placed  or  permitted 
to  be  there  by  the  negligence  of  a  person  who  was  performing 
lawful  work,  and  over  whom  the  borough  had  no  control,  the 
plaintiff  cannot  recover.  An%wer:  That  point  I  affirm  with 
this  qualification :  Unless  the  obstruction  was  allowed  to  remain 
in  the  street  unnecessarily  and  for  an  unreasonable  length  of 
time,  or  for  such  a  length  of  time  that  the  borough  authorities 
had  knowledge,  or  are  presumed  to  have  had  knowledge  of  its 
unreasonable  and  unnecessary  existence  and  neglected  to  re- 
move it  or  have  it  removed."  [1] 

"  2.  If  the  jury  find  that  the  injury  resulted  to  the  plaintiff 
by  reason  of  an  obstruction  in  the  street,  placed  or  permitted 
to  be  there  by  the  negligence  of  a  person  who  was  performing 
a  lawful  work,  and  over  whom  the  borough  had  no  control,  the 
plaintiff  cannot  recover  even  though  the  jury  should  find  that 
the  defendant  had  or  might  have  had  knowledge  of  the  obstruc- 
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tion.  An»wer :  That  is  affirmed  with  this  qualification :  Unle^ 
the  obstruction  was  allowed  to  remain  there  for  an  unnecessary 
length  of  time."  [2] 

Verdict  and  judgment  for  plaintiff  for  $180. 

ErrorB  assigned  were  (1-2)  instructions,  quoting  them. 

J".  Frank  U.  Hause^  R.  Jones  Mona^ghan  with  him,  for  appel- 
lant, cited :  Painter  v.  Pittsburgh,  46  Pa.  213 ;  Allen  v.  Wil- 
lard,  57  Pa.  374 ;  Reed  v.  Allegheny,  79  Pa.  800 ;  Wray  v. 
Evans,  80  Pa.  102;  Erie  v.  Caulkins,  86  Pa.  247;  Harrison  v. 
Collins,  86  Pa.  163 ;  School  Dist.  v.  Fuess,  98  Pa.  600 ;  Smith 
V.  Simons,  103  Pa.  32;  Edmundson  v.  R.  R.,  Ill  Pa.  816; 
Susquehanna  Depot  v.  Simons,  112  Pa.  884;  Ry.  v.  Henrice, 
92  Pa.  434 ;  Douglass  v.  Mitchell's  Exr.,  36  Pa,  446. 

C.  Wesley  Talbot^  for  appellee,  not  heard,  cited:  Act  of 
April  3,  1861,  P.  L.  321 ;  Mahanoy  Township  v.  SchoUy,  4 
W.  N.  134;  Erie  v.  Schwingle,  22  Pa.  384;  Carlisle  Borough 
V.  Brisbane,  113  Pa.  644 ;  Wharton  on  Neg.,  2d  ed.,  976 ;  Chi- 
cago  V.  Brophy,  79  111.,  277 ;  McNerney  v.  Reading  City,  160 
Pa.  611. 

Pei^  Cukiam,  February  26, 1894: 

It  is  a  mistake  to  assume,  as  appears  to  have  been  done  by 
defendant  in  this  case,  that  property  owners,  who — by  direction 
of  the  borough  authorities  and  in  obedience  to  the  requirements 
of  an  ordinance  for  that  purpose — are  engaged  in  paving  and 
curbing  the  sidewalk  in  front  of  their  respective  properties,  are, 
in  any  proper  sense,  contractors  exercising  an  independent  em- 
ployment over  which  said  authorities  have  no  control.  The 
well  recognized  principle  of  Painter  v.  Pittsburgh,  46  Pa.  218, 
Reed  v.  Allegheny  City,  79  Pa.  300,  and  that  line  of  authori- 
ties, has  no  application  to  such  cases.  Defendant's  points  for 
charge,  recited  in  the  specifications  of  error,  might  therefore 
have  been  refused.  The  qualified  affirmances  of  said  points, 
now  complained  of,  were  more  favorable  to  the  defendant  than 
it  was  entitled  to.  Where  such  improvements  are  being  made, 
pursuant  to  ordinance  and  by  direction  of  the  borough  author- 
ities, the  latter  are  not  thereby  relieved  from  the  duty  of  seeing 
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that  the  street  or  streets  on  which  the  work  is  being  done  ar^ 
kept  in  a  condition  that  is  reasonably  safe  for  public  travel. 
The  testimony  in  this  case  was  quite  suflBcient  to  justify  the 
jury  in  finding,  as  they  did,  that  the  defendant  corporation  was 
negligent  in  that  regard,  and  thei*efore  liable  to  the  plaintiff  for 
the  injury*  he  sustained  in  consequence  thereof.  The  large 
stump,  taken  out  of  the  sidewalk  and  rolled  into  the  street  sev- 
eral feet  outside  of  the  curb,  was  permitted  to  lie  there  ten  days 
or  two  weeks,  without  a  light  or  anything  to  warn  travelers  at 
night  of  its  position.  This  was  surely  gross  neglect  of  duty  on 
the  part  of  the  borough  authorities,  and  it  is  no  excuse  to  say 
that  in  the  circumstances  they  had  no  power  to  abate  the  nui- 
sance. 
Judgment  affirmed. 


160     7fl| 

Darby  Borough  School  District's  Appeal.  m_^i 

Boroughs — Incorporation — Division — School  districts — Adjustment  of  in- 
debtedness—Jurisdiction — Act  of  June  1,  1887. 

Where  a  borough  is  created  oat  of  part  of  the  temtory  comprised  in 
another  borough,  the  court  of  quarter  sessions  has  jurisdiction,  under  the 
act  of  June  1,  1887,  P.  L.  285,  to  appoint  an  auditor  to  report  upon  the 
proper  adjustment  of  the  property  and  indebtedness  of  the  school  distncts 
of  the  two  boroughs. 

CerOorari^Appeal— Practice — Supreme  Cottrt. 

On  a  ceitiorari  and  appeal  from  an  order  confirming  the  report  of  such 
an  auditor,  the  inquiry  of  the  Supreme  Court  is  limited  to  the  question  of 
the  jurisdiction  of  the  couit  below,  and  the  regularity  of  its  proceedings, 
without  more. 

Argued  Feb.  7, 1894.  Appeal,  No.  178,  July  T.,  1893,  by  the 
School  Distinct  of  the  Borough  of  Darby,  from  order  of  Q.  S. 
Delaware  Co.,  confirming  report  of  auditor  appointed  to  report 
upon  the  proper  adjustment  of  the  property  and  indebtedness 
of  the  school  distiicts  of  the  boroughs  of  Darby  and  Sharon 
Hill.  Before  Sterbett,  C.  J.,  Green,  Mitchell,  Dean  and 
Fell,  JJ.    AflBrmed. 

Petition  for  inoorpomtion  of  borough  of  Sharon  Hill. 

From  the  reoord  it  appeared  that  by  a  decree  of  the  court 
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of  quarter  sessions  of  Delaware  county,  entered  June  2,  1890, 
the  borough  of  Sharon  Hill  was  created  out  of  the  territory 
comprised  in  the  borough  of  Darby. 

Garnett  Pendleton,  Esq.,  was  appointed  auditor  under  the 
act  of  June  1, 1887,  P.  L.  285,  'Ho  ascertain  the  existing  lia- 
bilities of  the  several  boroughs  and  school  districts  "  affected 
by  the  change  of  limits,  "  the  amount  and  value  of  the  prop- 
erty owned  by  each  and  the  amount  and  value  of  the  property- 
passing  to  or  from  each  borough  or  school  district,  and  the  as- 
sessed valuation  of  all  property  liable  to  taxation  for  borough 
or  school  purposes,  as  shown  by  the  last  annual  assessment  of 
each  of  said  boroughs  and  school  districts  and  within  the  limits 
of  the  part  annexed  to  or  detached  from  said  borough,  and  re- 
port the  same  to  the  court,  with  the  form  of  a  decree  adjusting 
the  liabilities  for  all  indebtedness  and  the  value  of  the  property 
held  or  acquired  by  each  justly  and  equitably  upon  said  borough 
and  school  districts  respectively." 

The  auditor  made  separate  reports  upon  the  borough  and 
school  district  matters,  and  the  question  presented  in  this  pro- 
ceeding relates  to  the  proper  adjustment  of  the  property  and 
indebtedness  of  the  school  districts  of  the  boroughs  of  Darby 
and  Sharon  Hill. 

The  auditor  reported  that,  except  as  to  the  state  appropria- 
tion, the  proper  ratio  of  distribution  was  to  be  adjusted  be- 
tween the  two  school  districts  upon  the  basis  of  the  relative 
assessed  valuation  of  each. 

Exceptions  by  appellant  dismissed  and  report  confirmed,  in 
an  opinion  by  Clayton,  P.  J.,  2  Dist.  R.  485. 

ErroTB  assigned  were  in  dismissing  exceptions  to  the  auditor's, 
repoii;  to  the  effect  that  he  erred  in  deciding  that  the  school 
district  of  the  borough  of  Darby  is  only  entitled  to  receive  from 
the  school  district  of  Sharon  Hill  a  sum  ascertained  by  taking 
the  ratio  of  their  respective  assessed  valuations  for  purposes  of 
taxation,  without  respect  to  the  numbers  of  pupils  and  taxables 
resident  in  the  respective  districts;  and  in  entering  decree; 
quoting  exceptions. 

A.  Lewis  Smith,  for  appellant,  cited:  Jenkintown  School 
Dist.,  6  W.  N.  65;  Abington  School  Dist.,  84  Pa.  179;  Gilber- 
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ton  School  Board  Case,  1  Schuylkill  Leg.  Rec.  11;    Butler 
Twp.  Sch.  Dist.  V.  Gordon  School  Diet,  10  Pa.  C.  C.  R.  663. 

Edward  P.  BlUs^  for  appellee,  cited:  Division  of  Valley 
Twp^  146  Pa.  119 ;  Carpenter's  Case,  11  W.  N.  162 ;  Luzerne 
Co.  V.  Trimmer,  95  Pa.  97 ;  Elk  Twp.  School  Dist.,  146  Pa.  1 ; 
Acts  of  May  8,  1854,  P.  L.  618;  April  11,  1862,  P.  L.  472; 
June  1, 1887,  P.  L.  285 ;  June  12,  1878,  P.  L.  184 ;  Williams 
Twp.  V.  Williamstown,  9  Pa.  C.  C.  R.  65;  Luzerne  Boro.  Sch. 
Dist.,  3  Kulp,  162. 

Per  Cubiam,  February  26, 1894 : 

This  certiorari  involves  inquiry  into  the  jurisdiction  of  the 
court  below  and  the  regularity  of  its  proceedings,  without  more. 
The  act  of  June  1, 1887,  P.  L,  285,  under-which  the  pjoceed- 
bigs  were  had,  provides  that,  "  upon  making  the  decree,"  as 
therein  specified,  ^'  the  same  shall  be  conclusive  upon  all  par- 
ties interested."  It  also  provides  for  the  appointment  of  an 
auditor  and  makes  it  his  duty  to  ^^  ascertain  the  existing  liabili- 
ties of  the  sevei*al  boroughs,  townships  and  school  districts " 
affected  by  the  change  of  limits ;  ^'  the  amount  and  value  of 
the  property  owned  by  each,  and  the  amount  and  value  of  the 
property  passing  to  or  from  each  borough,  township  or  school 
district,  and  the  assessed  valuation  of  all  the  property  liable  to 
taxation  for  borough,  township  or  school  purposes,  as  shown 
b}'  the  last  annual  assessment  of  each,  ....  and  within  the 
limits  of  the  part  annexed  to  or  detached  from  said  borough, 
and  report  the  same  to  the  court,  with  the  form  of  a  decree  ad- 
justing the  liabilities,  for  all  indebtedness  and  the  value  of  the 
property  held  or  acquired  by  each,  justly  and  equitably  upon 
said  borough,  township  and  school  district,  respectively."  The 
act  thus  appears  to  provide  for  the  ascertainment  of  certain  data, 
upon  the  basis  of  which  the  just  and  equitable  adjustment,  con- 
templated by  it,  shall  be  made. 

There  cannot  be  any  doubt  as  to  the  jurisdiction  of  the  court ; 
and  the  proceedings  appear  to  be  regular  and  in  harmony  with 
the  law  applicable  to  the  subject.  We  find  no  error  in  the  de- 
cree, or  in  the  proceedings  leading  up  thereto. 

Decree  affirmed  with  costs  to  be  paid  by  appellant. 
Vol.  clx — 6 
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Irwin's  Estate.     Irwin's  Appeal. 

Compeieney  of  wUnes$^Pafiy  dead—Widcw—Act  of  May  23,  1887. 

A  widow,  who  is  also  the  administrator  of  her  husband,  is  inoompetent 
to  testify,  under  the  act  of  May  23,  1887,  P.  L.  158,  that  daring  her  hus- 
band^s  lifetime  she  procured  two  horses  under  a  contract  with  him,  and 
that  prior  to  her  husband^s  death  she  gave  the  horses  to  her  sons,  who 
claimed  them  from  the  estate. 

Argued  Feb.  7,  1894.  Appeal,  No.  30,  July  T.,  1898,  by 
Margaret  A.  Irwin  and  James  B.  Stewart,  administrators  of 
Robert  Irwin,  deceased,  from  decree  of  O.  C.  Chester  Co.,  sus- 
taining exceptions  to  auditor^s  report.  Before  Stebbbtt,  C.  J., 
Gbeen,  Mitghbll,  Dean  and  Fell,  JJ.    AfSrmed. 

Adjudication  of  administrators'  account. 

Before  the  auditor,  Geo.  M.  Rupert,  E^q.,  creditors  of  Rob- 
ert Irwin,  deceased,  claimed  that  the  administrators  should  be 
surcharged  with  the  value  of  two  horses  which  had  been  omit- 
ted from  the  inventory.  Mrs.  Irwin  testified  that  a  few  years 
before  her  husband's  death  she  concluded  to  procure  a  couple  of 
colts,  ostensibly  for  the  purpose  of  giving  them  to  her  two  sons. 
Accordingly  she  procured  the  services  of  a  stallion,  owned  by  a 
neighbor,  for  which  she  paid  with  her  own  money.  She  also 
got  the  consent  of  her  husband  for  the  use  of  his  two  mares, 
that  the  colts  might  be  foaled  and  reared.  The  agreement  with 
her  husband  was  that  the  colts  should  be  hers  when  bom.  Some- 
time after  they  were  foaled  Mrs.  Irwin  gave  the  colts  to  her  two 
boys,  John  A.  and  Bayard  Irwin. 

The  auditor  held  that  Mrs.  Irwin  was  a  competent  witness, 
and  refused  to  surcharge  her  with  the  value  of  the  horses.  Ex- 
ceptions to  the  auditor's  report  were  sustained,  in  the  following 
opinion,  by  Hemphill,  J. : 

^^  The  sons'  title  to  these  horses  rests  entirely  upon  the  tes- 
timony of  Margaret  A.  Irwin,  their  mother,  and  one  of  the  ad- 
ministrators of  their  father's  estate,  and  exceptions  having  been 
taken  to  her  competency  to  testify  as  to  the  agreement  made 
between  herself  and  her  husband,  the  report  was  referred  back 
to  the  auditor  to  pass  upon  the  question.  The  auditor,  in  his 
supplemental  report,  finds  Margaret  A.  Irwin  to  be  a  compe- 
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tent  witness,  beoause,  firat,  her  interest  is  not  adverse  to  that 
of  the  decedent,  and,  secondly,  she  was  called  to  testify  against 
her  own  interest.    To  this  finding  exceptions  have  been  taken. 

^'  The  interest  against  which  Mrs.  Irwin  testified  was  that  of 
a  creditor  of  her  husband's  estate,  which,  being  insolvent,  the 
reduction  of  the  assets  by  the  loss  of  these  horses  would  con- 
sequently reduce  her  dividend.  If  testifying  against  interest 
was  alone  the  test  of  competency,  Mrs.  Irwin  would  be  a  good 
witness,  for  the  6th  section  of  the  act  of  May  28, 1887,  pro- 
vides that  *'  any  person  who  is  incompetent  under  clause  (e)  of 
section  6,  by  reason  of  interest,  may  nevertheless  be  called  to 
testify  against  his  interest,  and  in  that  event  shall  become  a 
fully  competent  witness  for  either  party.' 

^^  It  is  not,  however,  upon  the  ground  of  interest  that  her  tes- 
timony is  objected  to,  but  because  her  husband,  the  other  party 
to  the  contract  or  agreement,  is  dead.  Her  interest,  against 
which  she  was  called  to  testify,  has  arisen  since  the  death  of 
her  husband,  while  the  title  of  both  herself  and  sons  to  the 
horses  rests  upon  the  agreement  made  by  her  with  her  husband 
now  dead,  who  cannot  therefore  testify,  and  whose  rights  and 
interests  have  passed  to  his  legal  representatives. 

''  In  Sutherland  v.  Ross,  140  Pa.  886,  Justice  Clark,  deliver- 
ing the  opinion  of  the  court,  says :  ^  In  clause  (e)  of  the  6th  sec- 
tion of  the  act  of  May  28, 1887,  it  is  provided  in  the  plainest 
manner  that  where  any  party  to  a  thing  or  contract  in  action 
is  dead  and  his  rights  thereto  or  therein  have  passed,  either  by 
his  own  act  or  by  the  act  of  the  law,  to  a  party  on  the  record 
who  represents  his  interest  in  the  subject  in  controversy,  neither 
the  surviving  or  remaining  party  to  such  thing  or  contract,  nor 
any  other  person  whose  interest  shall  be  adverse  to  the  said 
right  of  the  deceased  party,  except  in  certain  specified  cases, 
shall  be  a  competent  witness  to  any  matter  occurring  before 
his  death.' 

"  Now  the  thing  or  matter  in  action  here  ia  the  right  or  title 
of  the  sons  to  the  two  horses  in  dispute,  which  they  claim  by 
gift  from  their  mother,  and  which  she  alleges  she  procured  from 
her  husband  under  a  contract  with  him.  Robert  Irwin,  the  de- 
cedent, was  a  party  to  that  contract  or  agreement,  and  his 
rights  under  it  have,  by  the  act  of  the  law,  passed  to  his  adminis- 
trators, parties  on  the  record,  who  represent  his  interest  in  the 
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subject  in  controversy ;  and  it  follows  from  the  expressed  words 
of  the  statute  that  Margariet  A.  Irwin,  who  is  the  surviving  or 
remaining  party  to  the  contract  or  agreement,  is  not  in  this 
case  competent  to  testify  to  any  matter  occurring  before  the 
death  of  her  husband,  who  is  deceased ;  for  the  title  of  her  sons, 
as  well  as  her  own,  to  these  horses,  is  dependent  upon  the  agree- 
ment made  between  herself  and  her  husband.  Mi's.  Irwin  was 
therefore  incompetent,  not  only  under  the  words  and  settled 
policy  of  the  statute,  but  as  a  person  ^  whose  interest  is  adverse 
to  the  said  right  of  the  deceased.' " 

Erron  a%9igned  were  action  of  court  (1)  in  reversing  audi- 
tor, on  question  of  evidence  ;  (2)  ordering  surcharge. 

W.  S.  ffarris,  for  appellants,  cited :  2  Bl.  Com.  890,  §  1 ; 
Act  of  May  28,  1887,  P.  L.  158 ;  Weiser's  Est.,  6  York  L.  R. 
6 ;  Dicks  v.  McGraw,  151  Pa.  98 ;  Toomey's  Est.,  150  Pa. 
685  ;  Tarr  v.  Robinson,  158  Pa.  60;  Tucker's  Est.,  27  W.  N. 
315 ;  Well«  v.  Tucker,  8  Bin.  866 ;  Thomas  v.  Maddan,  50 
Pa.  261 ;  Robb's  Ap.,  98  Pa.  501 ;  Stephens  v.  Cotterell,  99 
Pa.  188. 

Gibbons  Qray  ComwelU  R-  T.  OomweU  with  him,  for  ap- 
pellee, cited :  Sutherland  v.  Ross,  140  Pa.  885 ;  Toomey's  Est., 
150  Pa.  585 ;  Dickson  v.  McGraw,  151  Pa.  98 ;  Bell  v.  Fann- 
ers' Bank,  181  Pa.  818;  Duffield  v.  Hue,  129  Pa.  94;  Fross's 
Ap.,  105  Pa.  266;  Com.  v.  R.  R.,  1  Gr.  848;  Heft  v.  Ogle, 
127  Pa.  250;  Tucker's  Est.,  27  W.U  815. 

Pbb  Cubiam,  February  26, 1894:  , 

The  controlling  question  in  this  case  is  whether  Margaret 
A.  Irwin,  one  of  the  administrators,  was  a  competent  witness 
to  testify  to  the  alleged  agreement  between  herself  and  her 
husband,  since  deceased,  whereby  she  became  the  owner  of  the 
two  horses  which,  as  she  alleges,  she  afterwards  gave  to  her 
sons,  who,  in  their  own  right,  claimed  them  against  the  estate 
and  obtained  possession  of  them. 

The  facts  upon  which  the  question  arose  are  clearly  and  con- 
cisely stated  in  the  opinion  of  the  learned  judge  of  the  orphans' 
court;  and  his  disposition  of  the  question  itself  is  so  satisfao- 
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tory  that  nothing  can  be  profitably  added  to  what  he  has  so 
well  said.  Having  held  that,  in  the  circumstances,  the  witness 
was  incompetent  to  testify,  and  thus  prove  title  in  herself  to 
the  horses  which  she  afterwards  gave  to  her  sons,  and  there 
being  no  other  proof  of  said  agreement,  the  order  surcharging 
the  administrators  with  the  value  of  the  horses  was  a  necessary 
sequence. 

Decree  affirmed,  on  the  opinion  of  the  court  below,  with  costs 
to  be  paid  by  appellants. 


Haslet  et  al.  v.  Kent  et  al.,  Appellants. 

Limiied  partnersMp—Sehedule  of  assets— Acts  June  2, 1874,  May  1, 1876. 

Under  the  acts  of  June  2,  1874,  P.  L.  271,  and  May  1,  1876,  P.  L.  89, 
the  property  contributed  to  a  limited  partnership  association  is  intended  as 
the  equivalent  of  cash,  and  the  plain  object  of  the  provision  requiring  a 
schedule  is  to  enable  creditors  to  ascertain  precisely  of  what  the  property 
consisted,  and  to  judge  its  value.  Where  property  has  not  been  contrib- 
uted, scheduled  and  valued  as  the  act  of  May  1,  1876,  directs,  there  is  no 
payment  of  the  capital. 

Property  described  as  having  been  purchased  by  the  partners  from  an- 
other limited  company  subject  to  the  payment  of  the  company^s  debts  and 
liabilities,  is  not  such  a  contribution  of  property  as  the  act  contemplates. 

An  item  in  a  schedule  of  **  bills  receivable  $2,206.17,^*  is  insufficient 
where  no  other  information  is  given  by  which  a  creditor  could  ascertain 
whetlier  the  notes  were  worth  anything  or  not. 

Argued  Feb.  8, 1894.  Appeal,  No.  187,  July  T.,  1893,  by 
Samuel  C.  Kent  et  aL,  trading  as  J.  N.  Remsen  &  Co.,  Ltd., 
from  order  of  C.  P.  Chester  Co.,  Jan.  T.,  1898,  No.  76,  making 
absolute  rule  for  judgment  for  want  of  sufficient  affidavit  of 
defence  in  favor  of  Haslet,  Flanagan  &  Co.  Before  Stbr- 
RBTT,  C.  J.,  Green,  Metchbll,  Dean  and  Fell,  J  J.  Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  on  promissory  note. 

From  plaintiff's  statement  and  the  record,  it  appeared  that 
defendants  were  sued  as  general  partners.  They  alleged  that 
they  constituted  a  limited  partnership  association.     In  their 
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affidavit  of  defence  they  set  forth  their  certificate  of  associatioot 
and  the  schedule  of  property  attached.     The  material  portions 
of  the  certificate  and  schedule  are  quoted  in  the  opinion  of  the 
Supreme  Court. 
Rule  absolute,  in  an  opinion  by  Hemphill,  J. 

£rrar  assigned  was  above  order. 

George  B.  Johnson^  fop  appellant,  cited :  Act  of  June  2, 1874^ 
P.  L.  271 ;  May  1, 1876,  P.  L.  89 ;  Globe  Refining  Co.'s  Es- 
tate, 151  Pa.  661 ;  Cock  v.  Bailey,  146  Pa.  828 ;  Laflin  &  Rand 
Co.  V.  Steytler,  146  Pa.  448;  Rehfuss  v.  Moore,  184  Pa.  462; 
Andrews  v.  Schott,  10  Pa.  64;  Cox  v.  Watts,  Twells  &  Co., 
167  Pa.  98 ;  Lauder  v.  Logan,  128  Pa.  84. 

J.  Frank  E,  Hause^  R.  Jones  Monaghan  with  him,  for  appel- 
lee, cited :  Acts  of  June  2, 1874,  P.  L.  271 ;  March  21,  1886, 
P.  L.  143 ;  Andrews  v.  Schott,  10  Pa.  47 ;  Rehfuss  v.  Moore, 
134  Pa.  462;  Vanhorn  v.  Corcoran,  127  Pa.  267;  Maloney  v. 
Bruce,  94  Pa.  249;  Eliot  v.  Himrod,  108  Pa.  569;  Sheble  v. 
Strong,  128  Pa.  316 ;  Gearing  v.  Carroll,  161  Pa.  79. 

Opinion  by  Mr.  Chibp  Justice  Sterebtt,  Feb.  26, 1894: 
The  defendants,  sued  as  general  partners,  denied  their  liabil- 
ity as  such  and  claimed  to  be  a  limited  partnership  association 
properly  organized  under  the  act  of  June  2,  1874,  P.  L.  271, 
and  its  supplement  of  May  1,  1876,  P.  L.  89.  They  thus  as- 
sumed the  burden  of  setting  forth  in  their  affidavit  of  defence 
such  compliance  with  the  provisions  of  the  act  as  entitled  them 
to  the  benefit  of  exemption  from  liability  as  general  partners. 
Instead  of  doing  so,  however,  we  think  their  affidavit  discloses 
noncompliance  with  the  requirements  of  the  act  and  its  sup- 
plement, in  two  impoi-tant  particulars:  (1)  That  at  least  part 
of  the  property  alleged  to  have  been  contributed  as  capital  is 
not  such  property  as  is  contemplated  by  the  supplement  of 
1876 ;  and  (2)  that  they  have  not  properly  scheduled  all  the 
property  which  is  alleged  to  have  been  subscribed  or  contrib- 
uted to  the  capital  of  the  association. 

In  Exhibit  D,  which  is  attached  to  and  made  part  of  the 
affidavit  of  defence,  it  appears  that  "  the  total  amount  of  cap- 
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ital  subscribed  is  $8,900,  all  of  which  was  fully  paid  in  cash  or 
personal  property  into  the  R.  B.  Chambers  Company,  Limited, 
as  described  in  said  articles  of  association,  and  is  now  repre- 
sented by  the  personal  property  hereinafter  scheduled;  and 
the  respective  rights,  interests  and  shares  of  the  aforesaid 
members  to  and  in  the  said  association,  and  the  capital  and 
profits  to  be  derived  therefrom,  are  as  follows :  Samuel  Kent, 
16  shares ; "  to  which  is  added  the  names  of  the  remaining  six 
subscribers  and  the  number  of  shares  subscribed  by  each  re- 
spectively. As  stated  in  the  certificate,  the  amount  of  capital 
subscribed  for  by  each  is  as  follows:  ^'The  said  subscribers 
having  purchased  the  personal  property  of  the  R.  B.  Chambers 
Company,  Limited  ....  and  assumed  the  payment  of  all  the 
liabilities  of  the  said  R.  B.  Chambers  Company,  Limited,  have 
contributed  the  said  property,  fully  described  in  the  schedule 
hereto  annexed,  to  this  company,  subject  to  the  payment  of  the 
liabilities  of  the  R.  B.  Chambers  Company,  Limited.*' 

The  schedule  referred  to  is  headed  thus :  ^^  Schedule  of  per- 
sonal property  contributed  by  Samuel  C.  Kent,  Thomas  Gaw- 
throp,  John  N.  Remsen,  Samuel  K.  Chambers,  John  J.  Chambei*s, 
George  R.  Chambers  and  Mary  R.  Jackson,  having  been  pur- 
chased by  them  of  the  R.  B.  Chambers  Co.,  Limited,  subject 
to  the  payment  of  its  debts  and  liabilities,  and  in  the  same 
manner  with  all  the  bills  receivable  and  book  accounts,  late  of 
said  company,  contributed  to  J.  N.  Remsen  &  Co.,  Limited,  as 
part  of  the  capital  of  said  association,  as  follows : " 

Then  follows  an  itemized  inventory  and  appraisement  of 
numerous  articles  of  personal  property  aggregating  $8,874.90. 
To  this  is  appended  the  following : 

^^  Summary  Statement. 

Capital  invested $8,900.00 

Notes  and  accounts  payable     ....  2,468.92 

Profit  in  stock 21.01 


$6,389.98 
Stock  per  inventory  $8,874.90 

Bills  receivable    ....        2,206.17 
Cash  in  bank    ....  308.86     $6,889.98 " 

It  is  manifest  from  their  own  showing  that  much  of  the  so- 
called  property  subscribed  and  contributed  by  the  defendants 
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to  the  capital  of  the  association  in  question,  is  not  such  pro^ 
erty  as  is  contemplated  by  the  supplement  of  1876.  The  per- 
sonal property  purchased  from  the  R.  B.  Chambers  Company, 
subject  to  the  debts  and  liabilities  of  that  company,  means 
what  may  be  left,  if  anything,  of  the  assets  of  the  said  com- 
pany after  all  its  debts  and  liabilities  are  paid.  Such  property 
as  that  is  of  no  avail  in  aiding  the  business  or  paying  the  cred- 
itors of  the  J.  N.  Remsen  &  Co.  Limited.  At  best,  it  is  not 
presently  available,  and  may  never  be.  In  Vanhorn  v.  Corco- 
ran, 127  Pa.  255,  one  of  the  scheduled  items  was :  ^'  Isaac  N. 
Kline  et  al.,  doing  business  as  A.  H.  Heilman  &  Co.,  paid  in 
merchandise,  lumber,  book  accounts  and  bills  receivable,  trans- 
ferred to  this  association,  $21,609.18,  and  in  cash  $8,890.82, 
making  a  total  subscription  of  $25,000."  Referring  to  this 
item,  Mr.  Chief  Justice  Paxson  said :  *'  A  creditor  looking  at 
this  description  could  not  form  any  estimate  of  its  quantity, 
character  or  value.  For  all  practical  purposes  it  might  as  well 
have  been  omitted."  The  defendants  ^^  merely  contributed 
their  interest  in  a  firm  with  estimated  assets  of  $75,000  and 
certain  debts  of  $58,000.  The  value  of  the  difference  between 
the  two  was  the  alleged  contribution  of  $21,609.18.  .  .  .  The 
whole  of  it  in  equity  was  liable  to  creditors  and  could  not  be 
withdrawn  from  them  without  fraud  until  the  last  dollar  of  the 
debts  of  the  firm  was  paid.  So  that  instead  of  property,  the 
defendants  contributed  a  mere  equity,  to  wit,  what  was  left  of 
the  assets  of  the  firm  after  the  payment  of  its  debts.  .  .  .  Had 
the  certificates  set  forth  that  their  contribution  consisted  of 
their  interest  in  a  firm  subject  to  the  payment  of  its  debts,  it 
would  have  conformed  to  the  truth,  but  it  would  not  have  been 
a  compliance  with  the  act  of  1876.  That  act  contemplates 
such  contributions  as  shall  be  available  to  aid  the  business  and 
pay  the  creditors  of  the  limited  partnership.  Of  what  use  was 
this  contribution  ?  It  could  not  properly  be  made  available  un- 
til the  debts  were  paid." 

Substantially  the  same  principle  is  recognized  in  Maloney  v. 
Bruce,  94  Pa.  249 ;  Rehf uss  v.  Moore,  184  Pa.  462 ;  Cock  v. 
BaUey,  146  Pa.  828 ;  Laflin  &  Rand  Co.  v.  Steytler,  146  Pa. 
448 ;  Gearing  v.  CaiToU,  151  Pa.  79.  In  the  latter  the  descrip- 
tion of  property  contributed  contained  estimated  valuations  of 
certain  contracts  which  were  "  subject  to  further  expenses." 
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It  is  scarcely  necessary  to  notice  the  lumping  item  ^^  bills  re- 
ceivable $2,206.17,"  etc.  Any  creditor  seeking  information  as 
to  the  character  and  value  of  the  company's  assets  might  safe- 
ly assume  that  the  item  ^^  notes  and  accounts  payable  "  meant 
not  less  than  $2,468.92,  liabilities,  the  amount  at  which  it  is 
scheduled ;  but  what  could  he  know  as  to  the  value  of  the  item 
"  bilk  receivable  ?  "  Not  the  name  of  a  single  debtor  is  given, 
or  anything  stated  that  would  be  of  any  service  in  endeavoring 
to  ascertain  whether  the  *'  bills  receivable  "  were  worth  any- 
thing or  not  But  further  comment  is  unnecessary.  Unless 
we  are  willing  to  let  the  act  of  1876  become  a  cover  for  fraud, 
and  a  snare  for  the  unwary,  we  should  adhere  emphatically  to 
what  we  have  heretofore  said  as  to  the  scope  and  meaning  of 
the  act.  As  was  said  in  Maloney  v.  Bruce,  supra,  the  property 
contributed  was  intended  as  the  equivalent  of  cash,  and  the 
plain  object  of  the  provision  requiring  a  schedule  was  to  enable 
creditors  to  ascertain  precisely  of  what  the  property  consisted, 
and  to  judge  of  its  value.  If  parties  seek  to  have  all  the  ad- 
vantage of  a  partnership,  and  yet  limit  their  liability  as  to  cred- 
itors, they  must  comply  strictly  with  the  requirements  of  the 
act  Where  property  has  not  been  contributed,  scheduled  and 
valued  as  it  directs,  there  is  no  payment  of  the  capital. 

The  learned  judge  of  the  common  pleas  was  entirely  correct 
in  the  view  he  took  of  the  case. 

Judgment  affirmed. 


West  Chester  Alley.     Painter's  Appeal. 

Boad  l(m-^8t(Uuies~-Repeal'-Act8  of  June  13,  1836,  May  16, 1891. 

The  jurisdiction  of  the  court  of  quarter  sessions  to  lay  out  and  open 
streets  and  alleys  in  the  borough  of  West  Chester  under  the  general  road 
law  of  June  13,1886,  P.  L.  661,  is  not  repealed  by  the  act  of  May  16,  1891, 
P.L.  76,  entitled  **  An  act  in  relation  to  the  laying  out,  opening,  Vldening, 
straightening,  extending  or  vacating  streets  and  alleys,  and  the  construc- 
tion of  bridges  in  the  several  municipalities  of  this  oonunon wealth,"  etc. 
The  act  of  1891  merely  provides  an  additional  method  for  the  opening  of 
streets  and  alleys  in  municipalities. 
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Argued  Feb.  9, 1894.  Appeal,  No.  191,  Jan.  T.,  1894,  by 
U.  H.  Painter  et  al.,  property  owners,  from  order  of  Q.  S. 
Chester  Co.,  dismissing  exceptions  to  report  of  street  view- 
ers. Before  Stbbbbtt,  C.  J.,  Gbbbn,  Mitohbll,  Deak  and 
Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  street  viewers. 

The  following  opinion  was  filed  by  Hbbcphill,  J. : 

^'  The  borough  of  West  Chester  was  incorporated  by  an  act  of 
assembly  passed  March  28, 1799  ;  but  neither  this  act  nor  any 
of  the  supplements  thereto  conferred  upon  its  corporate  author- 
ities the  power  to  lay  out,  open  or  widen  streets  or  alleys  with- 
in its  limits;  and  as  it  has  never  been  brought  within  the 
provisions  of  the  geneml  borough  law  of  1851  and  supplements,, 
either  by  its  own  action  or  act  of  the  legislature,  its  streets  and 
alleys  have  consequently  been  laid  out,  opened  and  widened 
under  the  general  road  laws  of  the  commonwealth. 

'^  On  May  16, 1891,  the  legislature  passed  an  act,  entitled 
*An  act  in  relation  to  the  laying  out,  opening,  widening, 
straightening,  extending  or  vacating  streets  and  alleys,  and  the- 
construction  of  bridges,  in  the  several  municipalities  of  thia 
commonwealth,'  etc. 

''  This  act,  the  exceptants  contend,  pi*escribes  a  new,  uniform 
and  exclusive  method  for  the  laying  out,  opening,  widening,, 
etc.,  of  streets  and  alleys  in  all  the  municipalities  of  this  com- 
monwealth ;  renders  inopei*ative  in  said  municipalities  the  pro- 
visions of  the  general  road  law  of  June  18,  1886,  and  ousts  the 
jurisdiction  of  the  court  of  quarter  sessions,  transferring  the 
proceedings  from  it  to  either  the  court  of  common  pleas  or  to 
the  municipal  authorities. 

"  The  act  of  1891,  says  the  Supreme  Court,  in  Hanover  Bor- 
ough's Appeal,  150  Pa.  204,  '  is  an  affirmative  act,  conferring 
additional  and  cumulative  powers  on  municipalities  of  all  grades, 
but  repealing  no  prior  statute  expressly,  nor  any  portion  there- 
of by  implication,  unless  the  system  provided  by  it  is  so  incon- 
sistent with  that  previously  existing  as  to  make  it  impracticable 
for  them  to  stapd  together.' 

'^  The  question  then  is,  does  there  exist  such  an  irreconcila- 
ble inconsistency  or  repugnancy  between  the  act  of  1891  and 
those  provisions  of  the  act  of  1886  which  have  heretofore  gov- 
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erned  the  laying  out,  opening,  etc.,  of  streets  and  allejrs  in  the 
borough  of  West  Chester,  that  they  cannot  stand  together,  and 
diat  the  latter  is  therefore  repealed  by  implication  ? 

^^  Under  the  act  of  1886,  streets  and  allejrs  were  laid  out, 
opened,  etc.,  by  a  jury  appointed,  upon  petition,  by  the  court 
of  quarter  sessions.  Has  the  act  of  1891  prescribed  a  differ- 
ent and  inconsistent  mode  ? 

^^  All  the  powers  conferred  by  this  act,  relative  to  the  laying 
out,  opening  and  widening  of  streets  and  alleys,  are  to  be  found 
in  its  1st,  8th  and  9th  sections. 

^^  The  1st  provides  ^  That  all  municipal  corporations  of  this 
commonwealth  shall  have  power,  whenever  it  is  deemed  neces- 
sary in  the  laying  out,  opening,  widening,  extending  or  grad- 
ing of  streets,  lanes  or  alleys,  ....  to  take,  use,  occupy  or 
injure  private  lands,  property  or  material.'  No  power  is  here 
conferred  to  lay  out,  open,  etc.,  streets  and  alleys,  but  when 
that  power  already  exists  and  is  being  exercised,  '  in  the  lay- 
ing out,  opening,'  etc.,  an  additional  power  is  conferred  upon 
the  municipality,  if  '  it  shall  be  deemed  necessary,'  ^  to  take, 
use,  occupy  or  injure  private  lands,  property  or  material.' 

^^  Nor  is  the  power  claimed  conferred  by  the  8th  section.  The 
first  paragraph  of  that  section  provides  that  ^  every  municipal 
corporation  shall  have  power  to  lay  out,  establish  or  re-establish,' 
not  streets  and  alleys,  but  '  grades  of  streets  and  alleys,'  and 
the  second  empowers  said  corporations,  ^  upon  a  petition  of  a 
majority  of  property  owners  in  interest  and  number,  abutting 
on  the  line  of  the  proposed  improvement,  ....  to  grade,  pave, 
curb,  macadamize  and  otherwise  improve  any  public  street  or 
public  alley,'  etc. 

^'  The  9th  section  does  however  authorize  said  municipalities 
'  to  open,  widen,  straighten  or  extend  streets  or  alleys,  or  parts 
thereof,  within  its  limits,  and  to  vacate  the  same,' — ^but  only 
'upon  the  petition  of  a  majority  in  interest  and  number  of 
owners  of  property  abutting  on  the  line  of  the  proposed  im- 
provement.' But  even  this  section  does  not  authorize  munici- 
palities to  lay  out  or  ordain  streets  and  alleys,  but  only  'to  open, 
widen,  straighten  or  extend '  them  when  laid  out ;  and  though 
it  should  be  held  that  in  the  power  to  open  is  included  the  pow- 
er also  to  lay  out,  still  this  would  be  only  an  additional,  and  not 
the  sole  and  exclusive  method. 
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"  As  was  said  by  the  Supreme  Court  in  commenting  upon 
this  section,  in  Hanover  Borough's  Appeal,  supra,  where  the 
laying  out,  opening,  etc.,  of  streets  was  regulated  by  the  act  of 
April  8,  1861,  the  general  borough  act:  '  There  is  nothing  re- 
pugnant in  the  existence  of  two  methods  of  initiating  the  im- 
provement. ...  A  precise  analogy  is  to  be  found  in  the  city 
of  Philadelphia,  where  streets  may  be  opened,  on  their  own  mo- 
tion, by  councils,  or  by  the  court  of  quarter  sessions  upon  peti- 
tion, and  doubtless  similar  double  methods  coexist  in  other 
municipalities  of  the  9tate.  Repeals  by  implication  are  never 
favored,  and  the  implication  would  have  to  be  very  strong  in- 
deed to  justify  a  court  in  adjudging  an  implied  repeal  of  tlie 
power  to  lay  out,  open  and  widen  streets,  which  has  existed  in 
some  form  from  the  colonial  days,  and  is  an  essential  part  of 
our  modern  conception  of  a  municipality  of  any  grade.' 

^^  The  act  of  1891  apparently  assumes  that  the  power  to  sur 
vey,  lay  out  and  ordain  streets  and  alleys  in  the  municipalities 
of  the  commonwealth  already  exists  somewhere  ;  and  that  pow- 
er it  does  not  pretend  to  alter  or  interfere  ^th,  as  its  provisions 
become  available  only  after  that  power  has  been  exercised  by 
the  proper  tribunal,  and  the  streets  and  alleys  have  been  sur- 
veyed and  laid  out. 

"  Being  of  the  opinion  therefore  that  the  act  of  1891  merely 
provides  an  additional  method  for  the  opening  of  streets  and 
alleys  in  municipalities,  and  does  not  by  implication  repeal  the 
provisions  of  the  act  of  June  18,  1886,  relating  to  the  same, 
the  exceptions  are  dismissed,  and  the  report  of  the  jury  is  con- 
firmed." 

3rror8  assigned  were  dismissing  exceptions,  quoting  them. 

William  T,  Bather  and  R,  T,  ComwelU  GHbbons  Q-ray  Corn- 
well  with  them,  for  appellants,  cited:  Acts  of  May  16,  1891,  P. 
L.  76 ;  June  18,  1886,  P.  L.  661 ;  March  28,  1799,  8  Sm.  L. 
861 ;  March  81,  1828,  8  Sm.  L.  184  ;  June  12,  1898,  P.  L.  459 ; 
AprU  8,  1861,  P.  L.  820 ;  April  22,  1866,  P.  L.  626 ;  South 
Chester  Road,  80  Pa.  870;  Parkesburg  Streets,  124  Pa.  611  • 
Johnston's  Est,  88  Pa.  611;  Gwinner  v.  R.  R.,  66  Pa.  126  ; 
Hand  v.  Fellows,  148  Pa.  461 ;  Hanover  Boro.'s  Ap.,  160  Pa. 
202  ;  Norwegian  St.,  81  Pa.  849 ;  Somereet  &  Stoystown  Road, 
74  Pa.  61. 
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A.  M.  Holding  and  Wm.  BuUer,  Jr.,  Thos.  S.  Butler,  Wm.  S. 
Windle  and  M.  E,  Monaghan  with  them,  for  appellee,  cited : 
Acts  of  May  16, 1891,  P.  L.  75 ;  lb.,  P.  L.  71 ;  June  13,  1836, 
P.  L.  651 ;  Wyoming  Street,  137  Pa.  494 ;  Pittsburgh's  Ap., 
138  Pa.  401 ;  Donley  v.  Pittsburgh,  147  Pa.  350 ;  Reynolds 
Street,  2  Didt.  R.  65 ;  Hand  v.  Fellows,  148  Pa.  461 ;  McCall 
V.  Coates,  148  Pa.  462 ;  Com.  v.  George,  148  Pa.  463 ;  Han- 
over Boro.'s  Ap.,  150  Pa.  204 ;  Mercer  Borough  Road,  14  S. 
&  R.  447  ;  Callowhill  St.,  32  Pa.  361 ;  Triokett  on  Boroughs, 
277-9 ;  Sharett's  Road,  8  Pa.  89  ;  Com.  v.  Montrose  Council, 
52  Pa.  391. 

Per  Curiam,  February  26,  1894 : 

The  single  question  presented  by  this  record  is,  whether  the 
jurisdiction  of  the  court  of  quarter  sessions  to  lay  out  and  open 
streets  and  alleys  in  the  borough  of  West  Chester  under  the 
general  road  law  of  June  13,  1836,  was  abrogated  by  the  act  of 
May  16, 1891,  P.  L.  75,  entitled :  "  An  act  in  relation  to  the 
lajring  out,  opening,  widening,  straightening,  extending  or  va- 
cating streets  and  alleys,  and  the  construction  of  bridges  in  the 
several  municipalities  of  this  commonwealth,"  etc. 

After  a  careful  consideration  of  the  subject,  and  for  reasons 
which  are  entiraly  satisfactory,  the  learned  judge  of  the  court 
below  came  to  the  conclusion  ^^  that  the  act  of  1891  merely 
provides  an  additional  method  for  the  opening  of  streets  and 
alleys  in  municipalities,  and  does  not  by  implication  repeal  the 
provisions  of  the  act  of  June  18, 1886,  P.  L.  551,  relating  to 
the  same  "  subject.  The  logical  result  of  this  conclusion  was 
the  decree  dismissing  exceptions  to  the  report  of  the  viewers 
and  confirming  their  report. 

All  that  is  necessary  to  be  said  on  the  controlling  question 
in  the  case  will  be  found  in  the  clear  and  able  opinion  of  the 
learned  judge  of  the  quarter  sessions ;  and  on  that  we  affirm 
the  decree. 
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Hoffman,  Receiver,  Appellant,  v.  Whelan. 

Live  sioek  insurance — Assessments — Affidavit  of  defence. 

In  an  action  by  the  receiver  of  a  live  stock  insurance  company  to  re- 
cover assessments  levied  for  the  purpose  of  paying  the  death  losses  of 
certain  specified  horses,  an  affidavit  of  defence  is  sufficient  which  denies 
the  existence  of  any  such  indebtedness  and  avers  that  at  the  time  said  as- 
sessments were  made  there  was  no  such  indebtedness  by  the  company  nor 
is  there  now,  and  that  the  very  claims  for  which  said  assessments  were 
made  have  been  paid. 

Argued  Feb.  9, 1894.  Appeal,  No.  122,  Jan.  T.,  1894,  by 
plaintiff,  John  W.  Hoffman,  Receiver  of  the  Harrisburg  Mutual 
Live  Stock  Ins.  Co.,  from  order  of  C.  P.  Delaware  Co.,  Sept.  T., 
1892,  No.  86,  discharging  rule  for  judgment  for  want  of  suf- 
ficient affidavit  of  defence  in  favor  of  defendant,  Timothy 
Whelan.  Before  Stbbebtt,  C.  J.,  Orben,  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Assumpsit  for  assessments  to  pay  stock  death  losses. 

Plaintiff's  statement  alleged  that  the  assessments  were  levied 
for  the  purpose  of  papng  losses  for  the  death  of  particular 
horses,  naming  them. 

The  affidavit  of  defence,  as  to  the  majority  of  the  assess- 
ments, set  out  that,  ^^  at  the  time  of  the  assessments  the  com- 
pany was  not  indebted"  to  the  parties  named  ^^and  is  not 
now; "  and,  as  to  certain  assessments,  that  ^^  the  identical  claims 
for  which  the  assessments  were  made  have  been  paid." 

Rule  for  judgment  discharged. 

Error  assigned  was  above  order. 

Horace  L.  Oheyney^  for  appellant,  cited :  Biddle  on  Insur- 
ance, §  988 ;  Ins.  Co.  v.  Oaohenbach,  115  Pa.  492 ;  Thropp  v. 
Ins.  Co.,  126  Pa.  427;  Hummel's  Ap.,  78  Pa.  820;  Rosen- 
berger  v.  Ins.  Co.,  87  Pa.  207;  McCracken  v.  Congregation, 
111  Pa.  106 ;  Orr  v.  Ins.  Co.,  114  Pa.  887. 

Isaac  Johnson^  for  appellee. 
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Pbe  Cubiam,  February  26, 1894: 

There  was  no  error  in  refusing  to  enter  judgement  against 
the  defendant  for  want  of  a  sufficient  affidavit  of  defence. 

In  his  st&tement  of  claim,  plaintiff  alleges  that  the  assess- 
ments, which  he  seeks  to  collect,  were  levied  for  the  purpose 
of  paying  the  death  losses  of  certain  specified  horses.  In  sub- 
stance, the  affidavit  of  defence  denies  the  existence  of  any  such 
indebtedness,  and  avers  that  at  the  time  said  assessments  were 
made  there  was  no  such  indebtedness  by  the  company,  nor  is 
there  now,  and  that  the  very  claims  for  which  said  assessments 
were  made  have  been  paid.  Assuming,  as  we  must  for  the 
purposes  of  this  case,  that  these  averments  are  true,  they  con- 
stitute a  substantial  traverse  of  the  plaintiff's  claim  as  presented 
in  his  statement. 

Judgment  affirmed. 


Grernert  v.  Albert,  Appellant. 

Trustee^Mofigage — Scire  f octets^  Affidavit  ofdeferice. 

A  trustee  who  purchases  land  with  trust  funds  as  an  investment  for  the 
•estate,  may  give  a  mortgage  to  secure  the  balance  of  the  purchase  money, 
jilthough  he  has  no  express  power  to  incumber  under  the  instrument  by 
which  the  trust  was  created. 

It  seems  that  a  trustee,  who  is  empowered  to  sell  land  and  re-invest  the 
proceeds  in  other  real  estate,  may,  upon  such  reinvestment,  give  a  pur- 
■chose  money  mortgage  for  a  balance  unpaid. 

Argued  Feb.  12, 1894.  Appeal,  No.  179,  July  T.,  1898,  by 
Abraham  Albert,  executor  and  trustee  of  the  estate  of  Malin- 
<la  Albert,  from  order  of  C.  P.  Lebanon  Co.,  June  T.,  1893, 
No.  846,  making  absolute  rule  for  judgment  for  want  of  sufficient 
-affidavit  of  defence,  in  favor  of  plaintiff,  Mary  Gernert.  Be- 
fore Sterebtt,  C.  J.,  Green,  Williams,  Mitcftell  and 
Fell,  JJ.     Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
on  sci.  fa.  sur  mortgage. 

From  the  i-ecord  it  appeared  that  Malinda  Albert,  wife  of 
Abraham  Albert,  died  in  1879,  seized  of  real  estate  and  leaving 
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to  survive  her,  her  husband  and  a  number  of  children.  By  her 
will  she  gave  all  of  her  real  estate  to  her  husband,  Abraham 
Albert,  in  trust  for  her  children  after  his  death.  Testatrix 
also  gave  the  executor  ^^  authority  to  sell  and  dispose  of  the 
said  real  estate  at  such  price  or  prices  as  he  may  deem  best  to 
the  advantages  of  my  (her)  said  children  and  to  reinvest  said 
proceeds  in  other  real  estate.*'  The  trustee  sold  the  land  of 
which  testatrix  died  seized,  for  $4J50,  and  purchased  the  tract 
of  plaintiff  for  the  sum  of  $32210,  subject  to  a  widow's  dower  of 
i8d0.  He  paid  $2,210  in  cash,  and  gave  a  purchase  money 
moi-tgage  for  balance  of  $1)000,  being  the  mortgage  in  suit. 
The  deed  was  executed  on  April  2,  1884,  and  the  mortgage  on 
April  10, 1884.     Both  were  recorded  on  April  10, 1884. 

Defendant  filed  an  aflSdavit  of  defence  in  which  he  averred 
that,  under  the  will  of  his  wife,  he  had  no  authority  to  execute 
the  mortgage,  and  that  it  was  irregular,  inoperrative  and  void 
as  against  the  trust  estate. 

The  court  entered  judgment  for  want  of  a  sufScient  affidavit 
of  defence,  in  the  following  opinion  by  MoPhbrson,  J. : 

^^This  is  a  scire  facias  upon  a  purchase  money  mortgage,  and 
the  defence  is  that  the .  mortgage  is  not  a  lien  upon  the  land 
because  the  land  was  bought  with  trust  funds  and  therefore  be- 
came trust  property  the  very  instant  the  deed  was  delivered, 
passing  at  once  beyond  the  power  of  the  trustee  to  incumber 
it,  even  for  the  purchase  money. 

^^  It  is  no  doubt  true  that*  if  a  trustee  has  already  received 
the  legal  title  to  land  belonging  to  the  trust,  he  may  not  after- 
wards incumber  it,  unless  empowered  by  a  court,  or  expressly 
or  impliedly  authorized  by  the  instrument  creating  the  trust. 
But  to  say,  as  is  now  said,  that  if  a  trustee  lawfully  uses  $2,000 
of  trust  funds  to  buy  a  farm  worth  $8,000,  he  cannot  bind  the 
land  by  a  mortgage  for  the  balance  of  the  purchase  money  un- 
less he  has  received  express  authority  to  incumber,  is  a  proposi- 
tion which  does  not  commend  itself  either  to  the  reason  or  to 
^  the  sense  of  fairness.  In  such  a  purchase,  the  trustee  really 
buys  no  more  than  he  pays  for ;  in  form  he  receives  the  whole 
legal  title,  but  his  actual  interest  in  the  land  is  only  what  re- 
mains after  he  pays  to  the  vendor  from  tim«  to  time  the  annual 
value  of  the  mortgage.  In  substance  the  vendor  continues  to 
be  a  part  owner  of  the  land ;  he  did  own  the  whole  of  it^  and 
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while  he  transferred  the  legal  title  with  one  hand,  he  took  back 
u  real,  definite  interest  with  the  other,  so  that  it  may  truthf  ally 
be  said  that  at  no  point  of  time  was  his  grasp  so  far  relaxed  as 
to  enable  the  trust  to  seize  what  it  did  not  buy  and  never  was 
intended  to  have. 

^*  Indeed,  another  fact  in  the  transaction  before  us  shows 
plainly  how  untenable  is  the  defendant's  position.  The  deed 
for  the  land  (referred  to  in  his  affidavit)  is  made  expressly  sub- 
ject to  a  widow's  dower  of  $890.  Surely  he  does  not  contend 
that  the  title  passed  to  the  trust  free  of  this  incumbrance,  and 
yet,  if  it  did  not  so  pass,  it  is  hard  to  give  any  reason  why  the 
vendor  might  not  refuse  to  sell  except  subject  to  a  second  in- 
cumbrance. If  the  first  was  superior  to  the  trust,  why  is  not 
the  second  ?  In  truth  the  transaction  was  a  unit,  the  vendor 
saying,  ^  I  will  transfer  the  whole  legal  title  to  you  on  condi- 
tion that  you  pay  me  a  certain  sum  of  money,  and  take  the 
land  sabject  to  the  dower  which  is  now  upon  it,  and  subject 
also  to  my  claim  of  $1,000  for  unpaid  purchase  money,'  and  the 
vendee  saying,  ^I  accept  these  terms.'  How  can  the  latter  re- 
pudiate one  term  of  this  conti'act  on  the  pretence  that  part  of 
it  took  effect,  and  part  of  it  did  not. 

^In  fact,  the  defendant  did  not  offer  any  argument  in  sup- 
port of  his  position,  but  contented  himself  with  citing  Wilhelm 
V.  Folmer,  6  Pa.  296,  as  a  decisive  authority  in  his  favor.  The 
syllabus  of  that  case  is  imperfect  and  conveys  a  wrong  impres- 
sion. Neither  is  the  case  well  reported,  but  the  facts,  so  far  as 
they  can  be  gathered,  present  a  situation  very  different  from 
the  one  before  us.  There,  the  trust  was  created  by  an  instru- 
ment to  which  the  vendor  and  vendee  were  parties,  and  there- 
fore the  vendor  knew  the  terms  of  the  trust  and  the  powers  of 
the  trustee.  Here,  the  trust  is  created  by  a  will  of  which  the 
vendor  is  not  averred  to  have  had  any  knowledge  ;  the  vendor 
did  not  formally  convey  the  land  to  be  held  in  trust ;  and  we 
are  apparently  asked  to  assume  that  the  vendor  knew  of  the 
trust  and  knew  that  the  trust  funds  were  being  used,  merely 
because  the  vendee  is  described  in  the  deed  as  ^  executor  and 
tanistee  under  the  last  will  and  testament  of  Malinda  Albert.' 
It  would  have  been  easy  to  aver  the  vendor's  knowledge  of 
these  facts ;  but,  as  the  case  stands,  the  vendor  may  as  readily 
have  supposed  that  the  vendee  (who  is  the  father  of  the  cestuis 
Vol.  C5LX — 7 
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que  trustent)  was  applying  his  individual  money  to  the  pur- 
chase, and  was  thus  enlarging  the  trust  estate  of  his  children. 
This  defect  in  the  affidavit  is  serious,  and  is  enough  in  itself  to 
distinguish  the  case  from  Wilhelm  v.  Folmer. 

"  But  there  are  other  differences  quite  as  important.  There, 
the  deed  was  made  to  the  trustee  on  Feb.  11th,  but  he  did  not 
give  the  judgment  in  controversy  until  the  18tb  of  that  month, 
and  it  was  not  entered  until  the  25th.  Being  a  judgment,  and 
not  a  mortgage,  this  unexplained  delay  broke  the  continuity  of 
the  transaction,  (Love  v.  Jones,  4  Watts,  466 ;  Jacobs's  Appeal, 
23  Pa.  477 ;  Snyder's  Appeal,  91  Pa.  477,)  thus  bringing  the 
case  within  the  principle  of  Kauffelt  v.  Bower,  7  S.  &  R.  64. 
Moreover,  while  the  deed  to  Wilhelm  seems  to  have  been  in 
trust,  the  judgment  which  he  gave  appears  to  have  been  in  his 
individual  name,  and  this  (it  is  said  by  the  court  on  p.  301)  was 
the  true  agreement  of  the  parties.     Mr.  Justice  Bkll  sajrs : 

*  By  the  articles  stipulating  the  terms  of  the  purchase  the  vendor 
agreed  to  accept  Samuel's  judgment  note,  as  it  is  called,  to  secure 
payment  of  the  balance  of  the  purchase  money,  which  created 
a  mere  personal  obligation  binding  the  obligor.'  An  effort  was 
made  to  modify  this  agreement  by  proof  of  an  ^  understanding ' 
that  the  land  was  to  be  bound,  but  (the  court  goes  on  to  say), 

*  Were  it  even  conceded  that  such  a  parol  understanding,  if 
properly  had,  could  be  made  effective  to  charge  the  trust  estate 
with  the  lien  of  the  judgment,  there  is  nothing  in  the  case  show- 
ing such  agreement  by  persons  entitled  to  make  it.' 

^^In  the  case  before  us,  the  incumbrance  is  by  a  mortgage 
specifically  pledging  the  land,  and  not  by  judgment.  The  mort- 
gage is  made  upon  the  same  title  conveyed  by  the  deed,  whatever 
that  title  may  be ;  it  is  expressly  declared  to  be  for  purchase 
money ;  it  was  made  only  a  few  days  after  the  deed,  find  both 
were  recorded  on  the  same  day  only  a  week  after  the  title 
passed,  and  thtis  the  continuity  of  the  transaction  is  undoubted : 
Act  of  1820,  §  1,  7  Sm.  L.  803.  A  vendor  can  do  no  more 
than  this  to  show  his  purpose  not  to  let  go  his  hold  upon  so 
much  of  his  land  as  he  has  not  been  paid  for ;  and  in  our  opin- 
ion this  is  enough  to  bind  the  land,  even  against  a  trustee  who 
is  buying  the  land  in  the  exercise  of  his  trust,  although  he  may 
not  have  an  express  power  to  incumber. 

"  There  is,  however,  another  ground  on  which  this  affidavit 
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may  be  &irly  declared  insufficient.  The  will  of  Malinda  Al- 
bert devised  to  the  trustee  certain  land  in  trust,  and  empowered 
him  to  sell  it  *  at  such  price  or  prices  as  he  may  deem  best  to 
the  advantages  of  my  said  children,  and  to  re-invest  said  pro- 
ceeds in  other  real  estate.  .  .  .'  This  power  to  ^re-invest' may 
with  great  propriety  be  held  to  authorize  impliedly  the  mort- 
gage in  question.  The  power  to  reinvest  is  general ;  the  trustee 
is  not  restricted  to  the  purchase  of  another  piece  of  land  pre- 
cisely equal  in  value  to  the  price  which  he  may  receive  for  the 
farm  devised;  and  if  he  may  buy  a  somewhat  more  valuable 
property,  in  the  belief  that  tiie  purchase  is  judicious,  he  must 
have  the  power  to  pledge  the  land  for  the  payment  of  the  sur- 
plus. That  the  trust  may  keep  the  land  without  paying  for  it 
— «nd  if  the  mortgage  had  been  for  the  whoU  purchase  money, 
the  defence  would  be  equally  good  or  equally  bad — is  a  propo- 
sition which  can  hardly  hope  to  be  received  with  favor  before 
any  tribunal,  and  no  court  administering  equity  will  accede  to 
it  unless  compelled  to  do  so  by  some  rigid  rule  of  law  or  by 
considerations  of  public  policy." 

Error  auigned  was  above  order. 

Bas»ler  Boyer^  for  appellant,  cited :  Whitely  v.  McFadden, 
88  Leg.  Int  42;  Maloney's  Est.,  27  Pitts.  L.  J.  198 ;  WUhelm 
V.  Folmer,  6  Pa.  296. 

A.  Frank  Seltzer^  for  appellee,  not  heard. 

Pbb  Cumam,  February  26,  1894: 

This  is  a  scire  facias  on  a  purchase  money  mortgage^  given 
by  the  defendant  to  the  plaintifiF.  The  affidavit  interposed  by 
the  mortgagor  was  adjudged  insufficient,  and  rightly  so,  as  we 
think.  All  that  can  be  profitably  said  in  relation  to  the  propo- 
sition for  which  he  contends  will  be  found  in  the  dear  and  able 
opinion  of  the  learned  ju(k;e  of  the  common  pleas.  On  that 
opinion  we  affirm  the  judgment. 
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Reiser,  Appellant,  v.  Esterly  et  al. 

Evidence — Interpleader'— Execution. 

On  an  interpleader  to  determine  the  ownership  of  goods  taken  in  exe- 
cution, where  the  evidence  is  that  the  property  was  delivered  to  the  de- 
fendant in  the  execution  to  be  used  in  the  construction  of  a  building,  and 
plaintiff  claims  that  the  property  was  sold  to  him,  and  not  to  the  defend- 
ant in  the  execution,  the  case  must  be  submitted  to  the  jury. 

Argued  Feb.  12, 1894.  Appeal,  No.  54,  July  T.,  1893,  by 
plaintiff,  A.  S.  Keiser,  from  judgment  of  C.  P.,  Schuylkill  Co., 
July  T.,  1892,  No.  880,  on  verdict  for  defendants,  D.  L.  Es- 
terly Sous,  and  The  Pottsville  Lumber  Co.,  Ltd.  Before 
Sterrett,  C.  J.,  Green,  Williams,  Mitchell  and  Fell,  JJ. 

Interpleader  to  detennine  the  ownership  of  property  levied 
upon. 

At  the  trial,  before  Gbbbn,  J.,  it  appeared  that  D.  L.  Es- 
terly Sons  and  the  Pottsville  Lumber  Co.,  Ltd.,  defendants, 
obtiiined  judgments  against  H.  R.  Knen*,  and  issued  executions 
thereon,  and  certain,  personal  property  (building  material) 
claimed  by  A.  S.  Keiser,  plaintiff,  was  levied  upon  by  the  sher- 
iff. Knerr  was  a  contractor  engaged  in  building  a  schoolhouse 
in  St.  Clair  borough.  He  obtained  financial  assistance  from 
Keiser,  and  gave  him  an  assignment  of  the  moneys  due  upon 
his  contract  for  building  the  schoolhouse.  Among  the  persons 
who  furnished  materials  for  the  schoolhouse  were  Smyth  & 
Co.  of  Williamsport  and  Stevens  of  Port  Carbon.  Smyth  & 
Co.  assigned  all  their  interest  in  their  claim  for  lumber  to 
Keiser.  Keiser  claimed  that  the  material  levied  upon  had 
been  furnished  upon  his  credit,  and  that  the  title  to  it  was  in 
him.     Defendants  denied  this. 

Plaintiff's  points  were  as  follows : 

"1.  If  the  jury  believe  that  the  property  levied  upon  by  the 
sheriff  on  the  executions  of  the  defendants  above  against  Knerr 
was  furnished  on  the  credit  of  the  plaintiffs  as  claimed  by  them, 
and  not  on  the  credit  of  Knerr,  no  part  of  it  could  be  seized 
and  sold  by  his,  Knerr's,  creditors;  the  levies  made  on  said 
property  by  virtue  of  said  executions  did  not  vest  any  interest 
therein  in  the  execution  creditor.     Answer:  That  we  have 
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not  affirmed ;  we  have  already  said  as  much  to  you  in  our  gen- 
eral charge ;  even  though  the  goods  may  have  been  furnished 
by  reason  of  Keiser  being  responsible  for  them,  that  in  itself 
does  not  make  him  the  owner  of  the  goods.  [1] 

^^  4.  That  upon  the  execution  by  Knerr  of  the  assignment 
offered  in  evidence  of  all  moneys  due  to  him,  £aierr,  under  his 
contract  with  the  school  board,  and  the  arrangements  made 
with  Keiser  as  testified  to  by  him,  Knerr,  concerning  the  fur- 
nishing by  Keiser  of  materials  for  said  building,  which  is  un- 
contradicted, Knerr,  besides  being  the  contractor  with  the  school 
board,  became  the  agent  of  Keiser  in  constructing  the  building, 
and  even  though  under  such  circumstances  he,  Knerr,  bought 
the  property  levied  upon,  it  was  for  his  principal's  (Keiser's) 
benefit  and  use  and  on  his  credit,  and  as  such  it  was  Keiser's 
property,  and  the  verdict  of  the  jury  must  be  for  Keiser."  Re- 
fused. [2] 

^*-  6.  Even  though  the  shipments  and  delivery  of  the  property 
levied  upon  were  made  to  Ejierr,  that  in  itself  would  not  con- 
fer ownership  of  the  property  upon  Knerr;  if  the  property  was 
not  paid  for,  the  party  furnishing  it  could,  in  order  to  protect 
himself,  take  and  reclaim  it  from  Knerr  at  any  time  before  it 
was  worked  in  the  building,  and  as  it  is  uncontradicted  that 
Keiser  acquired  by  purchase  the  right  of  the  parties  furnishing 
such  materials  or  property  levied  upon  before  the  sheriff's  levy, 
the  verdict  of  the  jury  must  be  in  favor  of  Keiser  for  the  prop- 
erty claimed  by  him.  Amnoer :  We  decline  to  affirm  this  point. 
After  the  property  had  been  purchased,  even  though  it  was  not 
paid  for,  and  had  been  delivered  to  the  party,  then  the  right  to 
reclaim  it  was  gone."  [8] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  (usigned  were  (1-8)  instructions,  quoting  them. 

S.  B.  JSdwardSf  for  appellants,  cited :  Hinchman  v.  Graham, 
2  S.  &  R.  170 ;  Singerly  v.  Doerr,  62  Pa.  9 ;  Van  BUliard's 
Adm'rs  v.  Nace,  1  Grant,  238 ;  White  v.  Miller,  18  Pa.  62. 

John  F.  Whalen^  for  appellees. 

Pbb  Cubiam,  February  26, 1894: 

This  is  a  feigned  issue,  under  the  sheriff's  interpleader  act, 
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in  which  the  claimant  of  the  goods  levied  on  is  plaintifE  and  the 
execution  creditors  of  H.  R.  Knerr — as  whose  propei-ty  they  were 
seized — are  the  defendants. 

The  burden  was  on  plaintiff  to  prove  that  said  goods  were 
hb  when  the  lien  of  the  executions  is  alleged  to  have  attached. 
For  that  purpose,  considerable  evidence  was  presented  to  the 
jury.  On  the  other  hand,  rebutting  testimony  was  introduced 
by  the  defendants;  and  thus  the  case  depended  entirely  on 
questions  of  fact  which  were  for  the  exclusive  determination  of 
the  jury,  and  could  not  be  withdrawn  from  their  consideration. 
As  to  the  title  to  some  of  the  property  in  controversy,  they 
found  in  favor  of  the  plaintifE,  and  as  to  the  i*esidue,  now  un- 
der consideration,  they  found  for  the  defendants.  An  exam- 
ination of  the  record  has  satisfied  us  that  the  questions  of  fact 
referred  to  were  fairly  submitted  with  full  and  adequate  in- 
structions as  to  the  law  applicable  thereto.  We  find  nothing 
in  any  of  the  learned  trial  judge's  rulings  that  would  justify 
us  in  sustaining  either  of  the  specifications  of  error. 

Judgment  afSrmed. 


Gerber  t;.  Meredith,  Appellant. 

One  of  sereral  legatees  under  a  will  to  whom  the  entire  estate  has  been 
bequeathed,  share  and  share  alike,  cannot  set  off,  in  an  action  of  assump- 
sit against  the  legatee,  a  portion  of  a  claim  due  by  plaintiff  to  the  estate 
against  the  debt  due  to  plaintiff. 

Argued  Feb.  12, 1894.  Appeal,  No.  872,  Jan.  T.,  1898,  by 
defendant,  Leonora  Meredith,  from  order  of  G.  P.  Schuylkill 
Co.,  Nov.  T.,  1892,  No.  199,  making  absolute  rule  for  judgment 
for  want  of  sufficient  affidavit  of  defence,  in  favor  of  plaintiff, 
M.  A.  Gerber.  Before  Stbrkett,  C.  J.,  Gbben,  Williams, 
Mitchell  and  Fell,  J  J.    Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  on  contract  of  suretyship. 

From  the  record  it  appeared  that  Daniel  Fraok  by  his  will 
gave  all  his  property  to  his  three  children,  share  and  share 
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alike,  of  whom  defendant  was  one.  PlaintifE  was  indebted  to 
the  estate  of  Daniel  Frack.  Defendant  was  indebted  to  plain- 
tifiF  nnder  a  oontract  of  suretyship.  Defendant  claimed  in  her 
affidayit  of  defence  to  set  off  one  third  of  plaintiff's  indebted- 
ness to  the  estate  against  her  debt  to  plaintiff. 
Rule  for  judgment  absolute.    Defendant  appealed. 

Hrror  OMigned  was  above  order. 

J.  F.  Minogue  and  George  J.  Wadlinger^  for  appellant,  cited : 
3  Kent,  *54 ;  Clark  v.  Fletcher,  96  Pa.  416 ;  Lang  v.  Keppele, 
1  Bin.  128;  Farmers'  Dep.  N.  Bank  v.  P.  Bank,  128  Pa.  288; 
Russell  V.  MUler,  64  Pa.  164;  Ahl  v.  Rhoads,  84  Pa.  826; 
Smith  &  Co.  V.  Myler  &  Aber,  22  Pa.  86 ;  McGowan  v.  Bud- 
long,  79  Pa.  472 ;  Murray  v.  Williamson,  8  Bin.  186  ;  Rider  v. 
Johnson,  20  Pa.  190 ;  Smith  v.  Ewer,  22  Pa.  117 ;  Skiles  v. 
Houston,  110  Pa.  268;  Hunt  v.  Gilmore,  69  Pa.  462;  Plunk- 
ett  V.  Sauer,  101  Pa.  866 ;  Domestic  Sewing  Machine  Co.  v. 
Saylor,  86  Pa.  290 ;  Chipman  v.  Bank,  120  Pa.  86 ;  Walworth 
V.  Abel,  62  Pa.  870 ;  Ins.  Co.  v.  Fidelity,  etc.,  123  Pa.  623 ; 
Nickle  V.  Baldwin,  4  W.  &  S.  290. 

(?.  S.  Q-erber^  for  appellee,  cited :  Darroch's  Exrs.  v.  Hays' 
Admrs.,  2  Yeates,  208 ;  Trunick  v.  GUchrist,  81*  Pa.  160 ; 
Tenant  v.  Tenant,  110  Pa.  478 ;  Miller  v.  Ege,  8  Pa.  867 ; 
Stevens  v.  Cotterell,  99  Pa.  192 ;  Eisenbise  v.  Eisenbise,  4 
Watts,  184 ;  Cox  v.  McKean,  66  Pa.  248 ;  Lea  v.  Hopkins,  7 
Pa.  492;  7  A.  &  E.  Ency.  L.,  p.  361. 

Per  Curiam,  Febmary  26, 1894: 

There  was  no  error  in  entering  judgment  against  defendant 
for  want  of  a  sufficient  defence.  We  find  nothing  in  the  record 
that  would  warrant  us  in  reversing  the  same.  Further  discus- 
sion of  the  questions  intended  to  be  raised  by  the  specifications 
of  error  is  unnecessary. 

Judgment  affirmed. 
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Palo  Alto  Road.     Appeal  of  Wright,  Admr.  of  Bk.ywood. 

160         1041 

20SCJ5W'     Boad  law^Bonmgha—AcU  of  AprU  3.  1861.  and  June  18.  1836. 
T60         104      xhe  exclusive  power  of  the  authorities  of  a  borough  to  regulate  roads. 
_1L?537^1  streets,  alleys,  etc..  under  the  act  of  April  3. 1851.  P.  L.  320,  does  not  ex- 
tend to  public  roads  laid  out  to  a  point  within  the  borough  limits  where 
only  a  part  of  the  road  is  within  the  borough. 

The  meaning  of  the  words  **  roads,  streets  and  alleys,^'  in  the  act  of 
April  3,  1851,  is  confined  to  such  as  begin  and  end  in  the  borough,  and 
not  to  such  roads  as  ai-e  or  may  be  opened  through  the  borough  of  which 
a  part  only  is  within  the  borough  limits. 

The  general  borough  act  of  April  3. 1851,  P.  L.  320,  does  not  repeal  the 
general  road  law  of  June  13.  1836.  P.  L.  551.  authorizing  the  court  of 
quarter  sessions  to  lay  out  private  roads,  although  such  private  roads  be 
entirely  within  the  borough  limits. 

Argued  Feb.  18,  1894.  Appeal,  No.  29,  Jan.  T.,  1894,  by 
Thomas  F.  Wright,  admr.  c.  t.  a.  of  Benj.  Haywood,  deceased, 
a  property  owner,  from  order  of  Q.  S.  Schuylkill  Co.,  dismissing 
exceptions  to  report  of  viewers  vacating  street.  Before  Ster- 
BBTT,  C.  J.,  Grbbn,  Williams,  Mitchell  and  Fell,  J  J. 
Affirmed. 

Exceptions  to  report  of  viewers  vacating  street. 
Opinion  of  court  below  was  as  follows,  by  Beohtbl,  J. : 
*'*'  Has  the  court  jurisdiction,  and  if  so  should  the  report  be 
confirmed  ?  Palo  Alto  was  incorporated  by  virtue  of  the  act 
of  May  29,  1854,  and  made  subject  to  the  general  borough  act 
of  1851.  It  is  claimed  that  as  the  portion  of  the  road  which  is 
to  be  vacated  under  this  report  is  now  within  the  borough,  the 
court  has  no  jurisdiction,  but  the  power  is  in  the  borough  au- 
thorities. The  act  of  February  11, 1854,  P.  L.  62,  entitled 
'an  act  to  consolidate  and  amend  the  road  laws  in  the  counties 
of  Beaver,  Butler  and  Lawrence,'  was  extended  to  the  county 
of  Schuylkill,  by  the  act  of  March  6, 1860,  P.  L.  105.  This  act 
contains  no  restriction  on  the  power  of  the  court  to  vacate  any 
street,  lane  or  highway,  such  as  is  found  in  the  twenty-second 
section  of  the  general  road  law,  or  act  of  June  13, 1836.  Since 
the  act  which  confers  the  power  upon  the  court  is  much  later 
than  the  act  incorporating  the  borough  of  Palo*  Alto,  and  in 
view  of  the  decision  in  Union  Street,  Pottsville  Borough,  140 


Digitized  by 


Google 


PALO  ALTO  ROAD.     WRIGHT'S  APPEAL.  105 

1894.]  Opinion  of  Court  below. 

Pa.  525,  there  may  be  ground  for  disoussion  as  to  whether  the 
jurisdiction  is  really  not  conferred  by  our  act  of  1860. 

^^  There  are,  however,  facts  m  this  case,  which,  in  our  judg- 
ment, render  it  unnecessary  that  we  should  consider  or  deter- 
mine the  effect  of  the  act  of  1860.  The  short  piece  of  road 
which  it  is  proposed  to  vacate  begins  at  the  eastern  end  of  the 
'old  Palo  Alto  bridge,'  and  extends  over  the  four  or  more 
tracks  of  the  Reading  company,  making  one  of  the  most  dan- 
gerous grade  crossings  in  this  county.  It  forms  a  portion  of  the 
public  highway  which  formerly  led  from  the  borough  of  Potts- 
ville  through  the  borough  of  Palo  Alto  into  the  borough  of 
Port  Carbon  and  adjoining  townships.  It  never  was  wholly 
within  the  borough  of  Palo  Alto.  It  neither  began  in  the  bor- 
ough of  Palo  Alto,  nor  did  it  end  there.  Until  quite  recently 
both  its  beginning  and  ending  were  entirely  outside  the  borough, 
and  now  its  termination  is  far  beyond  the  borough  limits.  It 
has  always  been  one  of  the  most  frequently  traveled  public 
highways,  over  which  the  people  of  the  Schuylkill  valley  passed 
in  coming  to  the  county  seat  and  other  points.  Through  the 
borough  of  Palo  Alto  it  is  known  as  Bacon  street.  For  years 
the  grade  crossing  has  been  regarded  as  exceedingly  dangerous, 
and  public  travel  has  been  much  interrupted  and  annoyed. 

*'  In  consequence  of  this  state  of  affairs  a  new  bridge  has  been 
erected  of  a  most  substantial  character,  over  500  feet  long,  and 
but  a  short  distance  away  from  the  old  bridge,  but  which  avoids 
the  grade  crossing  as  it  stretches  over  the  river,  canal  and  all 
the  railway  tracks,  and  connects  the  same  streets,  to  wit: 
Worman  street  in  Pottsville,  with  Bacon  street  in  Palo  Alto. 
Already  the  old  bridge,  which  was  partly  in  the  borough  of  Potts- 
ville and  partly  in  the  borough  of  Palo  Alto,  has  been  vacated 
and  the  new  bridge  and  its  approaches  opened.  These  facts 
appear  from  the  report  and  the  map,  and  are  not  and  cannot  be 
denied.  In  addition  to  this,  it  may  be  truthfully  said  that  this 
road  was  in  existence  long  prior  to  the  incorporation  of  Palo 
Alto.  It  is  now  claimed  by  the  exceptants  that  a  part  of  this 
road,  to  wit,  the  bridge,  has  been  recently  vacated ;  it  now  be- 
gins in  the  borough  of  Palo  Alto,  and  therefore  the  court  has 
no  jurisdiction.  No  one  ever  questioned  the  jurisdiction  of  the 
court  when  we  had  before  us  the  report  vacating  the  old  bridge 
and  opening  the  new  bridge  and  its  approaches.    If  we  had  ju- 
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risdiction  then,  we  feel  confident  we  have  now,  for  had  that  re- 
port vacated  160  feet  more  than  it  did,  it  would  have  included 
the  part  now  in  question,  and  no  possible  question  of  jurisdic- 
tion could  have  arisen. 

^^  We  think,  however,  the  authorities  cited  by  the  exceptants 
determine  this  question  clearly  and  fully.  The  leading  case 
upon  this  subject  is  the  Somerset  and  Stoystown  Road,  74  Pa. 
61,  in  which  the  proceeding  was  to  widen  and  straighten  a  road 
from  a  point  in  Somerset  borough  to  a  point  in  Somerset  town- 
ship. After  considering  the  acts  of  1851  and  1886,  and  fully 
discussing  the  subject  of  repeal,  the  court  say :  *■  But  by  streets 
and  alleys  '^  therein,"  that  is,  within  the  borough  limits,  must 
necessarily  be  meant  such  as  begin  and  end  therein,  and  not 
such  public  roads  as  are,  or  may  be  opened  through  the  bor- 
ough, of  which  a  part  only  is  within  the  borough  limits.  A& 
to  such  roads,  there  is  nothing  in  either  of  these  acts  to  repeal 
the  general  law,  or  repugnant  to  it.  In  laying  out  and  open- 
ing such  a  road  between  distant  termini,  though  it  may  be  laid 
out  through  a  borough,  or  in  widening  or  straightening  one  al- 
ready laid  out  and  opened,  to  require  that  as  to  the  part  within 
the  borough  one  proceeding  shall  be  followed,  and,  as  to  so 
much  as  lies  without,  another  and  different  proceeding,  would 
be  to  introduce  unnecessary  complication.' 

^^  It  was  decided  that  as  one  of  the  termini  was  beyond  the 
borough  limits,  the  jurisdiction  was  in  the  court,  although  the 
other  of  the  termini  was  within  the  borough.  Of  course,  the 
rule  would  be  the  same  when  the  proceeding  is  to  vacate,  and 
therefore  the  case  in  hand  seems  to  be  the  very  counterpart  of 
the  case  above  cited.  This  case  is  cited  and  approved  in  South 
Chester  Road,  80  Pa.  370.  The  case  of  Osage  Street,  90  Pa. 
114,  so  much  relied  upon,  is  a  proceeding  to  vacate,  and  to  dis- 
tinguish it  from  the  case  before  us  we  need  but  give  a  few  ex- 
tracts from  the  opinion.  Justice  Woodward  says:  'Osage 
street  was  dedicated  to  the  use  of  the  public  by  Charles  Hack- 
er by  deed  executed  on  the  21st  day  of  November,  1864,  and 
duly  recorded,  and  was  adopted  as  one  of  the  streets  of  South 
Bethlehem  on  the  20th  of  September,  1875.'  The  street  ex- 
isted therefore  by  virtue  of  an  express  grant,  and  came  direct- 
ly within  the  proviso  of  the  22d  section  of  the  act  of  1886, 
which  forbids  its  vacation  by  court.     But,  in  addition  to  this, 
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it  is  one  of  the  streets  of  the  boroagh  of  Soath  Bethlehem  hy 
adoption,  and  wholly  within  the  boroagh,  having  its  beginning 
and  ending  within  the  borough  limits.  It  is  therefore  directly 
within  the  ruling  of  Somerset  and  Stoystown  Road  Case,  supra. 
In  Parkersburg  Borough  Case,  124  Pa.  625,  the  Supreme  Court 
cite  and  approve  both  the  foregoing  cases,  and  Justice  CiiABK 
strongly  states  the  court's  conclusion  in  this  language :  ^  While 
the  exclusive  power  of  the  authorities  of  a  borough  to  enact 
and  ordain  streets,  alleys,  etc.,  under  the  act  of  1851,  is  un- 
doubted, by  streets,  alleys,  etc.,  ^Hherein,"  is  meant  such  only 
as  begin  and  end  within  the  limits  of  the  municipality.  This 
exclusive  provision  does  not  extend  to  public  roads,  laid  out 
through  or  to  a  point  within  the  borough  limits.  The  court  of 
quarter  sessions  has  undoubted  authority  in  such  cases  under 
the  general  road  law  of  1836.'  He  then  proceeds  to  show  that 
under  the  general  borough  law  of  1851  this  right  is  recognized 
in  the  27th  section. 

"  We  are  therefore  led  to  the  conclusion  that,  under  these 
authorities,  the  jurisdiction  in  this  case  is  in  the  quarter  ses* 
sions,  since  the  road  is  not  one  wholly  within  the  borough  limits. 

"  Should  the  court  approve  of  the  report  of  the  viewers  in  op- 
position to  the  vacation,  or  the  reviewers  recommending  the  va- 
cation ?  We  have  but  one  party  objecting  to  this  vacation,  to 
wit,  the  representative  of  the  Haywood  estate.  The  estate  is 
interested  in  real  estate  adjoining  the  street  proposed  to  be  va- 
cated, upon  both  sides.  In  fact  no  other  property  owners  ad- 
join except  the  railway  company's  tracks  or  right  of  way.  The 
vacation  of  this  small  piece  of  street  will  not  prevent  its  use  as 
a  private  road  from  the  crossing  to  Worman  street.  The  gen- 
eral borough  act  of  1851  does  not  repeal  the  general  road  law 
of  1886,  authorizing  the  court  of  quarter  sessions  to  lay  out 
private  roads,  although  such  private  roads  be  entirely  within 
the  borough  limits.  See  Private  Road  in  Huntingdon  Borough, 
149  Pa.  188.  By  proper  action  the  street  and  old  bridge  may 
still  be  available  to  this  particular  property.  The  vacation  will 
in  such  case  but  remove  the  dangerous  grade  crossing,  and  re- 
lieve the  public  authorities  from  the  necessity  of  keeping  the 
road  and  bridge  in  repair.  The  boroughs  of  Pottsville  and  Palo 
Alto,  the  county  officials  and  the  railway  company  all  desire 
and  urge  its  vacation.  Large  sums  of  money  have  been  con- 
tributed by  these  boroughs,  the  company,  the  county,  and  the 
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electric  railway  company,  together  amounting  to  many  thousands 
of  dollars,  for  the  construction  of  the  new  bridge.  The  object 
of  all  this  was  to  be  relieved  of  the  serious  inconvenience  and 
danger  attending  public  travel  at  this  crossing.  Under  these 
circumstances  the  assent  of  the  court  ought  not  now  to  be  with- 
held, when  this  public  improvement  has  thus  been  obtained. 

^^  It  is  proper  to  say  that  in  part  the  statements  lierein  con- 
tained in  relation  to  the  incorporation  of  Palo  Alto,  the  original 
termini  of  the  road,  the  record  of  the  vacation  of  the  old  bridge, 
and  the  opening  of  the  new,  are  based  upon  matters  which 
counsel  assented  to,  and  which  are  therefore  regarded  as  facts 
in  the  case,  it  being  well  known  that  the  truth  thereof  could 
readily  be  established. 

'^  And  now,  September  14,  1898,  the  report  of  the  reviewers 
is  hereby  confirmed,  the  exceptions  being  overruled  for  the  rea- 
sons above  given." 

Errors  assigned  were  dismissing  exceptions,  quoting  them. 

P.  M,  Dunfiy  for  appellant,  cited:  Acts  of  May  29, 1854,  P. 
L.  1866,  p.  717;  April  3,  1861,  P.  L.  820;  Feb.  11,  1854,  P. 
L.  Q2;  1860,  P.  L.  105;  April  12,  1869,  P.  L.  862;  South 
Chester  Road,  80  Pa.  870 ;  Osage  Street,  90  Pa.  114. 

F.  W.  Bechtel^  John  F.  Whalen  with  him,  for  appellee,  cited : 
Acts  of  June  13, 1886,  P.  L.  631 ;  April  21,  1846,  P.  L.  416; 
April  8,  1851,  P.  L.  320;  May  3,  1855,  P.  L.  422;  Stuber's 
Road,  28  Pa.  199 ;  Kiier's  Road,  73  Pa.  109 ;  Askings  Street, 
41  Leg.  Int.  281 ;  Greenwich  Township  Road,  11  Pa.  187 ; 
Osage  Street,  90  Pa.  114 ;  Callowhill  Street,  32  Pa.  361 ;  New- 
ville  Road,  8  Watts,  172 ;  Gilmore  v.  Connellsville  Borough, 
15  W.  N.  342 ;  Twenty-eighth  Street,  102  Pa.  140. 

Pbb  Curiam,  February  26,  1894 : 

The  facts  of  this  case  and  the  questions  arising  thereon  are 
clearly  and  accurately  stated  by  the  learned  judge  of  the  court 
of  quarter  sessions.  In  concluding  to  dismiss  the  exceptions 
and  confirm  the  repoi*t  of  the  viewers  for  the  reasons  stated  in 
his  opinion  we  think  he  was  clearly  right  and  the  decree  is 
affirmed  thereon. 

Decree  affirmed  on  the  opinion  of  the  court  below,  with 
costs  to  be  paid  by  appellant. 
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I 
Madara  v.  Pottsville  Iron  &  Steel  Co.,  Appellant. 

NegUgenoe—Mcuter  and  servant — 8(tfe  appliances — CknUribulory  fiegli- 
gence — Risk  of  emplaymeni— Proximate  cause. 

In  an  action  by  a  father  to  recover  damages  for  the  death  of  a  minor  son, 
it  is  proper  to  submit  the  case  to  the  jury  where  there  is  evidence  that  the 
boy  was  killed  while  working  on  a  dangerously  narrow  platform,  and  that 
his  father  had  complained  to  the  superintendent  of  the  danger,  and  had 
only  refrained  from  removing  his  son  by  the  promise  of  the  superintend- 
ent that  another  workman  should  be  substituted  in  the  boy^s  place. 

Argued  Feb.  13, 1894.  Appeal,  No.  249,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Schuylkill  Co.,  March  T., 
1891,  No.  193,  on  verdict  for  plaintiff,  Nicholas  C.  Madara. 
Before  Stbrrbtt,  C.  J.,  Green,  Williams,  Mitchell  and 
Fell,  J  J.     AfiSrmed. 

Trespass  for  death  of  plaintiff's  minor  son. 

At  the  trial,  before  Weidmak,  J.,  it  appeared  that,  on  Jan  7, 
1891,  plaintiff's  son,  aged  eighteen,  was  fatally  injured  whde 
working  in  defendant's  mill  on  a  dangerously  narrow  platform. 
The  platform  was  part  of  a  tramway  used  to  support  coal  ashes. 
The  tramway  consisted  of  two  endless  moving  wire  ropes  to 
which  iron  buckets  were  fastened.  It  was  the  duty  of  the  de- 
ceased to  stand  on  the  platform,  disconnect  the  bucket,  and 
push  it  around  a  curve,  and  regrip  it  to  the  rope  which  would 
carry  it  on.  The  evidence  tended  to  show  that  the  platform 
was  dangerous  because  of  the  absence  of  guard  rails,  etc. 

Deceased  was  found  on  the  ground  with  gearing  on  him. 

The  court  charged  in  part  as  follows : 

^^  [An  employee  who  works  around  machinery  must  neces- 
sarily assume  the  ordinary  risks  of  the  business.  As  there  is 
DO  proof  of  any  defect  in  this  running  gear,  and  in  the  absence 
of  proof  that  there  was  any  defect  in  the  material  or  construc- 
tion of  that  gearing,  if  you  were  to  find  that  they  were  negligent 
in  that  respect,  you  would  have  to  do  it  without  proof,  and 
that  we  think  the  law  would  not  warrant.  Therefore  we  say 
to  you  that  this  question  of  negligence  narrows  itself  down  to 
the  question  of  the  platform.]  [1] 

"  [First.  Was  the  platform  too  narrow  for  ordinary  safety  ? 
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Second.  Was  the  fact  that  it  was  too  narrow  the  proximate 
cause  of  the  death  of  Jacob  Madara?  On  the  subject  as  to 
whether  it  was  too  narrow  you  have  the  evidence  that  the  father 
complained  that  it  was  dangerous ;  you  have  the  descriptions 
of  a  number  of  witnesses,  and  their  opinions  that  it  was  dan- 
gerous. Tou  have  the  testimony  that  it  has  been  widened  since 
that  time,  and  that  a  man  has  worked  on  that  platform  for  a 
year  since.  All  these  facts,  without  repeating  them,  are  for 
your  consideration  on  the  question  as  to  whether  it  was  danger- 
ous or  whether  it  was  not.  We  do  not  say  that  it  was  danger- 
•ous.  That  is  a  question  for  the  jury  to  determine  under  the 
facts  in  this  case.  Besides  it  is  not  enough  for  you  to  determine 
that  it  was  dangerous  and  then  say  that  the  Pottsville  Iron  & 
Steel  Co,  are  liable,  but  you  must  be  convinced,  by  the  evi- 
dence, that  the  fact  that  that  platform  was  too  narrow  was  the 
reason  why  Jacob  Madara  met  his  death,  because  by  your  ver- 
dict finding  damages  against  the  Pottsville  Iron  &  Steel  Co. 
you  would  be  saying  that  the  platform  was  too  narrow,  and  that 
caused  the  death  of  Jacob  Madara.  That  is  what  you  must 
find  in  order  to  find  a  verdict  in  this  case.]  [2] 

^^  [If  you  conclude,  in  the  first  place,  that  it  is  true  that  Skid- 
more  induced  the  young  man  to  stay  there  until  he  would  get 
another  man,  and  in  considering  that,  you  must  not  only  con- 
sider the  testimony  of  the  witnesses,  their  opinions  and  descrip- 
tions of  the  place,  but  you  must  consider  also  the  fact  that  the 
place  has  been  in  operation  for  a  number  of  years,  and  what 
hjBiB  occurred  as  a  result  of  the  platform ;  and  if  you  should  con- 
sider that  the  platform  was  too  narrow,  that  making  it  too  nar- 
row was  a  negligent  act  on  the  part  of  the  Pottsville  Iron  & 
Steel  Co.  Then  if  you  should  conclude  that  this  death  was  oc- 
casioned by  the  narrowness  of  this  platform  and  the  negligence, 
it  would  be  your  duty  to  find  for  the  plaintiff.]  "  [8] 

Plaintiff's  point  was  as  follows : 

^^  1.  If  the  jury  find  the  defendant  company  guilty  of  negli- 
gence, then  Madara,  plaintiff,  would  be  entitled  to  recover,  not 
only  the  amount  his  boy  could  have  earned  up  to  his  arriving 
at  the  age  of  twenty-one  years,  but  also  for  the  time  lost  by 
plaintiff  by  reason  of  the  accident,  as  well  as  funeral  expenses 
to  which  he  was  put  by  reason  of  the  accident.  Answer :  If 
:the  jury  believe  that  the  platform  where  the  deceased  worked 
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was  dangerous,  and  the  father  of  the  deceased  (the  son  taking 
110  part  in  the  decision)  had  complained  to  Oeorge  Skidmore, 
his  boss,  who  was  in  charge  of  the  work  and  machinery,  of  the 
danger,  and  was  induced  to  remain  temporarily  at  his  employ- 
ment by  the  promise  of  said  Skidmore  that  he  would  get  a  man 
and  take  him  (the  deceased)  right  down,  and  the  deceased  then 
met  his  death  within  twenty  minutes ;  then  if  the  jury  believe 
that,  though  there  was  no  visible  defect  in  the  machinery  or 
structure,  other  than  that  the  platform  was  too  naiTow  to  be 
safe,  and  that  this  defect  occasioned  the  death  of  the  plaintiffs 
son,  then  the  plaintiff  would  be  entitled  to  recover  the  amount 
measured  by  the  evidence  in  the  case,  which  the  deceased  would 
probably  have  earned  up  to  the  time  of  arriving  at  the  age  of 
twenty-one  years,  less  the  cost  of  maintenance.  He  cannot  re- 
cover in  this  case  for  funeral  expenses,  because  there  is  no  proof 
that  they  were  incurred  or  paid  by  the  father,  and  for  his  own 
loss  of  time  he  can  only  recover  loss  of  time  actually  prov- 
ed.] "  [4] 

Defendant's  points  were  among  others  as  follows : 
^^  2.  If  there  be  any  negligence  on  the  part  of  the  defendant 
its  liability  arises  from  the  alleged  dangerous  condition  of  the 
platform,  by  reason  of  a  part  of  it  being  too  narrow  ;  but  even 
if  it  were  dangerous,  its  danger  was  apparent,  not  hid,  open, 
not  latent,  was  visible  to  the  eye  and  sense  of  plaintiff's  son, 
And  having  continued  to  work  thereon  for  over  two  months 
with  full  knowledge  of  its  dangerous  chaittcter,  and  is  killed 
from  unknown  causes,  plaintiff  cannot  recover.  Answer:  If 
the  death  of  the  plaintiff's  son  was  brought  about  by  unknown 
causes,  there  can  be  no  recovery,  for  the  reason  that  the  right 
of  recovery  in  this  case  rests  upon  the  negligence  of  the  defend- 
iuit,  which  must  be  proved.  Otherwise  the  rule  of  law  is  cor- 
lectly  stated  in  this  point,  except  that  if  the  jury  believe  that 
the  platform  where  the  deceased  worked  was  .dangerous,  and 
the  father  of  the  deceased  had  complained  to  George  Skidmore, 
his  boss,  who.  was  in  charge  of  the  work  and  machinery,  of  this 
danger,  and  was  induced  then  to  remain  temporarily  at  his  em- 
ployment by  the  promise  of  said  Skidmore  that  he  would  get  a 
man  and  ti^e  him,  the  deceased,  right  down  and  was  then  killed 
within  twenty  minutes,  then  if  the  jury  believe  that  though 
there  was  no  visible  defect  in  the  machinery  or  structure,  other 
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than  that  the  platform  was  too  narrow  to  be  safe,  and  that  this 
defect  caused  the  death  of  the  plaintiff's  son,  then  the  plaintiff 
would  be  entitled  to  recover.]  "  [6] 

9.  Request  for  binding  instructions.    Refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  $469. 

JErrort  assigvied  were  (1-6)  instructions,  quoting  them. 

George  M.  BoacU^  for  appellant,  cited :  R.  R.  v.  Schertle,  97 
Pa.  465 ;  Reese  v.  Clark,  146  Pa.  466 ;  Ford  v.  Anderson,  189 
Pa.  261 ;  R.  R.  v.  Hughes,  119  Pa.  801 ;  Ash  v.  Verlenden, 
164  Pa.  246 ;  R.  R.  v.  Huber,  128  Pa.  68 ;  Lehigh  Coal  Co.  v. 
Hayes,  128  Pa.  807 ;  Allegheny  v.  Zimmerman,  96  Pa.  287 ; 
Borough  of  Easton  v.  Neff,  102  Pa.  474 ;  Fairbanks  v.  Kerr, 
70  Pa.  86 ;  Mack  v.  Pass.  Ry.,  8  Pa.  C.  C.  R.  806 ;  Pass.  Ry. 
V.  Trich,  117  Pa.  890 ;  Hoag  v.  R.  R.,  86  Pa.  298 ;  West  Ma- 
hanoy  v.  Watson,  112  Pa.  674;  Ry.  v.  Taylor,  104  Pa.  803; 
Russell  V.  Hutchinson,  16  W.  N.  482 ;  Mansfield  Co.  v.  Mc- 
Enery,  91  Pa.  196 ;  Wharton,  Neg.  §  221 ;  Snow  v.  Housa- 
tonic  R.  R.,  8  Allen,  411 ;  Greenleaf  v.  Dubuque  Co.,  88  Iowa, 
62 ;  Kroy  v.  Chicago  etc.  R.  R.,  82  Iowa,  867. 

W.  J.  WhitehouBe^  for  appellee,  cited:  Patterson  v.  Pitts- 
burg &  Connellsville  R.  R.,  76  Pa.  898;  Clarke  y.  Holmes,  7 
H.  &  N.  987;  Caldwell  v.  Brown,  68  Pa.  468;  Frazier  v.  P. 
R.  R.,  88  Pa.  104. 

Pee  Curiam,  February  26, 1894 : 

This  case  involves  questions  of  fact  which  were  necessarily 
for  the  consideration  of  the  jury,  and  they  were  fairly  submit- 
ted to  them  by  the  learned  trial  judge  in  a  clear  and  able 
charge,  which  appears  to  be  free  from  any  error  of  which  the 
defendant  has  any  reason  to  complain.  The  jury  must  have 
found  that  the  deceased  sustained  the  fatal  injury  in  conse- 
quence of  the  negligence  of  defendant  company,  and  that  nei- 
ther he  nor  his  father  was  guilty  of  any  negligence  that  contrib- 
uted thereto.  The  testimony  was  quite  sufiQcient  to  warrant 
them  in  so  finding.  There  is  nothing  in  either  of  the  specifi- 
cations of  error  that  requires  special  notice. 

Judgment  affirmed. 
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McKeesport  Borough,  Appellant,  v.  Wood. 

[Marked  to  be  reported.] 

SireeU^Chst  of  pavihg^AgreemetU  between  property  owner  and  bor^ 
ough-^Evidenoe. 

Property  owners  agreed  with  a  borough  to  pay  the  cost  of  grading  and 
paying  a  street  in  front  of  their  respective  lots  to  within  two  feet  of  the 
rail  of  the  tracks  of  a  street  car  company.  After  the  ordinance  author- 
izing the  paving  was  passed  the  street  car  company  laid  an  additional 
track,  but  the  evidence  was  conflicting  as  to  whether  the  additional  track 
was  laid  before  or  after  the  paving  was  actually  done.  Eeid^  Chat  it  was 
error  for  the  court  to  give  binding  instructions  that  the  borough  could 
only  recover  for  the  paving  done  to  within  two  feet  of  the  rail  of  the 
tracks,  as  the  street  and  track  were  when  the  improvement  was  made. 

Argued  Nov.  6,  1898.  Appeal,  No.  225,  Oct.  T.,  1898,  by 
plaintiff,  McKeesport  Borough,  from  judgment  of  C.  P.  No.  2, 
Allegheny  Co.,  Jan.  T.,  1898,  No.  221,  on  verdict  for  plaintiff 
for  less  than  full  amount  of  claim  against  defendant,  W.  Dew- 
ees  Wood.  Before  Stbrrbtt,  C.  J.,  Greek,  Williams,  Mc- 
GoLLXTH,  MrroHELL,  Dean  and  Thompson,  J  J. 

Assumpsit  for  cost  of  paving.     Before  EwiKG,  P.  J. 

The  work  for  which  suit  was  brought  was  a  repaviug  of  Fifth 
avenue.  Defendant,  and  other  property  holders,  signed  the 
following  paper:  ^^We  hereby  agree  to  pay  the  cost  of  so 
much  of  said  grading,  paving  and  curbing  as  fronts  our  respec- 
tive lots  and  extends  to  within  two  feet  of  the  rail  of  the  tracks 
of  the  McKeesport  Passenger  Railway  Company." 

The  paper  containing  this  agreement  was  presented  to  coun- 
cils, and  on  June  18,  1890,  an  ordinance  was  passed  as  re- 
quested ;  and  on  July  29, 1890,  the  borough  made  a  contract 
for  the  work.  The  work  was  commenced  in  July  or  August 
of  that  year,  and  was  finally  completed  and  paid  for  by  the 
borough  before  bringing  this  suit. 

At  the  time  the  agreement  was  entered  into,  and  for  three 
or  four  years  before  that,  the  passenger  railway  company  had  a 
single  track  railway  on  the  street. 

On  Sept.  4, 1890,  after  the  conti-act  between  the  defendant 
and  other  property  owners  had  been  made  with  the  borough. 
Vol.  clx — 8 
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and  after  the  contract  had  been  let  and  the  improvement  com- 
menced, councils  granted  the  railway  company  the  right  to  lay 
a  double  track  on  the  street. 

The  evidence  was  conflicting  as  to  whether  the  additional 
track  was  laid  before  or  after  the  paving  was  actually  done. 

The  court  charged  in  part 'as  follows : 

"  Now,  the  contention  is,  on  the  part  of  the  city  or  the  bor- 
ough, that  the  property  holders  are  bound  to  pay  for  the  pav- 
ing to  within  two  feet  of  the  track  on  each  side  of  the  tracks 
of  the  railway,  as  it  stood  at  the  time  of  the  petition  and  ordi- 
nance ;  and  the  letter  of  the  contract  and  ordinance  seems  to 
sustain  that  position.  But  there  is  an  equity  back  of  this  that, 
we  think,  controls  that  meaning  (and  it  must  have  a  fair  and 
reasonable  interpretation),  viz. :  That  the  property  holders  hav- 
ing agreed  to  pay  for  the  paving  of  that  portion  of  the  street 
that  lay  outside  of  the  portion  occupied  by  the  street  railway 
with  its  tracks,  and  another  track  having  been  put  down  before 
the  paving  was  done  at  all  at  this  part  of  the  street,  the  city 
can  only  recover  for  the  paving  up  to  within  two  feet  of  the 
tracks  as  laid  when  the  improvement  was  made. 

^'  [There  are  reasons  on  both  sides,  but  we  think  the  better 
reason  is  on  the  side  of  the  defendant  in  this  case,  .and  we  in- 
struct you  that  that  is  all  which  the  city  is  entitled  to  recover. 
There  is  no  dispute  as  to  the  amount  that  that  will  be.  Mr. 
Taylor,  the  engineer,  made  the  calculation,  and  it  makes 
$828.22,  instead  of  91,886.41,  with  interest  on  it  from  May 
29, 1891.]"  [2] 

Defendant's  point  was  among  others  as  follows : 

^^  8.  Defendant  is  only  liable  under  the  contract  for  the  cost 
of  the  pavement  up  to  within  two  feet  of  the  tracks  as  laid  at 
the  time  of  the  completion  of  the  improvement."  Affirmed.  [1] 

Verdict  and  judgment  for  plaintiff-  for  $920.84. 

Brrorn  oBngned  were  (1,  2)  instructions,  quoting  them. 

W.  B.  Bodgern^  M.  0.  Bankin  with  him,  for  appellant. — The 
agreement  is  to  be  construed  most  strongly  against  defendant 
and  in  favor  of  plaintiff,  wherever  there  is  any  doubt  as  to  its 
meaning,  for  it  is  in  defendant's  own  words :  1  Leake  on  Con- 
tracts, 282 ;  Barney  v.  Newcomb,  9  Cush.  46 ;  McConnell  v. 
Murphy,  L.  R.  5P.C.219. 
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Defendant's  liability  is  to  be  determined  by  the  condition  of 
things  as  they  existed  on  the  ground  at  the  time  the  contract 
was  entered  into :  Ghitty  on  Contracts,  105 ;  Union  Pacific  Ry. 
V.  Clopper,  181  U.  S.  Appendix,  192. 

Edwin  W.  Smithy  Knox  ^  Beed  and  J.  M.  Cook  with  him,  for 
appellee. — ^In  this  case  we  must  arrive  at  one  of  two  conclu- 
sions, either  that  the  words  of  the  agreement  ^^  the  rail  of  the 
tracks  "  had  in  contemplation  the  possibility  of  more  than  one 
track  being  on  Fifth  street  when  the  improvement  was  com- 
pleted, or  that  an  undue  advantage  was  taken  of  the  property 
owners  by  the  borough. 

The  word  ^^  tracks "  is  in  the  plural  and  means  four  rails. 
If  appellant  argues  that  the  agreement  was  upon  the  basis  of 
one  track,  then  how  can  the  conduct  of  the  borough  authorities 
be  explained.  They  demanded  the  double  track  and  it  was 
laid.  It  cannot  be  reasonably  argued  that  it  is  an  advantage  to 
the  property  owner  that  there  should  be  two  ti*acks,  and  the 
street  narrowed  for  general  traffic  by  the  width  of  one  track 
and  the  width  between  them. 

The  borough  was  primarily  liable  for  the  improvement.  The 
property  owners  are  liable  only  upon  the  basis  of  their  agree- 
ment, and  they  can  only  be  held  upon  a  strict  compliance  with 
its  terms  by  the  city.  Defendant  does  not  claim  to  rescind  the 
whole  contract,  though  that  might  possibly  be  his  position  log- 
ically, but  only  that  he  be  treated  fairly  by  the  borough. 

Opinion  by  Mb.  Justicb  Gbbbn,  March  5, 1894 : 
The  learned  court  below  decided  this  case  upon  the  proposi- 
tion of  fact  that  ^^  Before  any  considerable  portion  of  the  street 
was  paved,  and  therefore  the  portion  in  front  of  Mr.  Wood's 
property  was  paved,  the  street  car  company,  by  the  consent  of 
councils,  put  down  an  additional  track.*'  The  court  held, 
^^  That  the  property  holders,  having  agreed  to  pay  for  the  pav- 
ing of  that  portion  of  the. street  that  lay  outside  of  the  portion 
occupied  by  the  street  railway  with  its  tracks,  and  another 
track  having  been  put  down  before  the  paving  was  done  at  all 
at  this  part  of  the  street,  the  city  can  only  recover  for  the  pav- 
ing up  to  within  two  feet  of  the  tracks  as  laid  when  the  im- 
provement was  made." 
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It  is  apparent,  from  the  foregoing,  that  the  decision  was  based 
entirely  upon  the  ground  that  the  city  never  did  put  down  the 
pavement,  up  to  within  two  feet  of  the  rail  of  the  tracks  of  the 
railway  company,  as  the  street  and  tmck  were  when  the  agree* 
ment  was  made,  and  therefore  they  could  not  require  the  de- 
fendant to  pay  them  as  if  they  had  done  so.  If  the  learned 
judge  was  connect  in  his  assumption  of  the  fact,  his  conclusion 
was  certainly  correct. 

But  the  borough,  appealing  from  the  decision,  alleges  in  the 
history  of  the  case,  "  after  the  borough  had  entirely  completed 
the  improvement  in  front  of  defendant's  property,  the  railway 
company,  by  virtue  of  its  new  ordinance,  tore  up  the  pavement 
and  laid  down  two  tracks  in  place  of  the  former  single  track, 
replacing  the  pavement  at  its  own  expense."  Of  course,  if  this 
statement  of  the  facts  is  correct,  the  borough  is  entitled  to  re- 
cover the  full  amount  of  its  claim,  because  then  it  did  in  point 
of  fact  lay  the  whole  of  the  pavement  up  to  within  two  feet  of 
the  rail  of  the  tracks  of  the  railway  company  as  the  track  was 
when  the  agreement  was  made,  and  was  entitled  under  the  con- 
tract to  be  paid  the  full  price  for  so  doing. 

The  learned  counsel  for  the  borough,  appellant,  arg^e  the 
case  upon  this  assumption  of  fact,  and  of  course,  if  they  are 
correct  in  their  facts,  their  position  is  well  taken.  But  the  de- 
fendant asserts  in  the  counter  statement  that,  ^^  Before  the  work 
was  done  in  front  of  Mr.  Wood's  property  the  passenger  rail- 
way company  laid  its  second  track,"  and  the  learned  counsel 
for  the  defendant  argue  their  case  upon  that  assumption. 

It  is  rather  remarkable  that  there  should  be  such  a  radical 
difference  in  the  statement  and  assumption  of  the  controlling 
fact  of  the  case.  Counsel  on  each  side  discuss  the  question 
from  their  own  standpoint  of  &tct,  and  therefore  the  question 
is  what  was  the  real  state  of  the  facts,  and  this  is  a  subject 
which  is  not  discussed  at  all  by  the  counsel  on  either  side. 
The  writer  has  read  all  the  testimony  very  closely  and  critical- 
ly, and  while  he  thinks  that  the  jury  would  have  been  justified 
in  finding  that  the  pavement  was  not  actually  laid  at  the  time 
the  second  track  was  laid,  the  evidence  is  quite  uncertain  and 
somewhat  confusing  on  that  subject.  But  the  affidavit  of  de- 
fence contains  such  remarkable  statements  in  reference  to  this 
matter  that  we  do  not  feel  at  liberty  to  sustain  the  binding  di- 
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rectdon  given  by  the  learned  oourt  below  to  the  jury.  It  says 
^^  That  after  the  street  had  been  paved  in  front  of  the  defend- 
ant's property,  it  was  torn  up  and  two  tracks  of  the  said  pas- 
senger railway  company  were  laid  upon  said  street."  The  same 
is  repeated  further  on  in  the  affidavit,  and  the  charge  is  made 
that  the  borough  and  the  railway  company  were  in  collusion 
in  tearing  up  the  pavement  after  it  had  been  laid,  and  in  lay- 
ing two  tracks  instead  of  one.  In  view  of  this  statement  in 
the  affidavit,  so  inconsistent  with  the  theory  upon  which  the 
court  ohargfed  the  jury,  and  with  the  present  contention  of  the 
defendant,  we  think  it  was  error  to  instruct  the  jury  that, 
^  Another  track  having  been  put  down  before  the  paving  was 
done  at  all  at  this  part  of  the  street,  the  city  can  only  recover 
for  the  paving  up  to  within  two  feet  of  the  tracks  as  laid  when 
the  improvement  was  made." 
Judgment  reversed  and  new  venire  awarded. 


Smith,  Appellant,  v.  Philadelphia  &  Reading  Railroad. 

NegHgence^RaUroads^Orade  crossings^**  Stop,  look  and  listen,^^ 
In  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries  at  a  grade  crossing,  it  is  proper  to  enter  a  nonsuit  whera 
plaintifrs  evidence  shows  that  tiiere  were  four  tracks  at  the  crossing,  that 
she  did  not  stop,  look  or  listen  before  stepping  on  the  first  ti-aok,  and  that 
after  starting  upon  the  tracks  she  did  not  look  when  she  could  have  seen 
the  locomotive  which  struck  her,  or,  if  looking,  took  the  changes  of  get- 
ting across  in  front  of  it. 

Argued  Jan.  2,  1894.  Appeal,  No.  280,  Jan.  T.,  1893,  by 
Alice  Smith,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March 
T.,  1891,  No.  908,  entering  compulsory  nonsuit.  Before  Steb- 
BBTT,  C.  J.,  Grbbk,  Williams,  McCollum,  Mitchell,  Deak 
and  Fell,  JJ.    AfiQrmed. 

Trespass  for  personal  injuries.     Before  Hare,  P.  J. 

At  the  trial,  it  appeared  that,  on  Feb.  19, 1891,  between  five 
and  six  o'clock  in  the  evening,  plaintiff  was  injured  by  being 
struck  by  a  locomotive  at  the  crossing  of  American  and  Somer- 
set streets  in  the  city  of  Philadelphia.     At  this  point  four  tracks 
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are  laid  on  American  street,  and  a  gate  is  maintained  at  the 
crossing.  At  the  time  of  the  crossing  the  gate  was  up.  The 
watchman's  box  was  about  four  feet  from  the  first  track  on  the 
west  side.  Plaintiff  approached  the  crossing  from  the  west, 
and,  without  stopping,  went  upon  the  track,  and,  while  attempt- 
ing to  cross  the  last  track,  was  struck  by  a  locomotive  shifter, 
running  at  a  high  rate  of  speed,  without  headlight  or  warning. 
Plaintiff's  testimony  describing  the  accident  was  as  follows: 
"  Q.  What  did  you  do  to  see  if  there  was  any  train  coming  up 
or  down?  A.  I  stopped  and  looked.  Q.  Can  you  tell  me 
where  it  was  you  stopped  to  look?  A.  I  had  crossed  a 
couple  of  rails— a  couple  of  tracks — I  had  crossed  a  ooQi^e  or 
three.  Q.  You  say  you  stopped  to  look.  Where  did  you  stop  ? 
A.  I  stopped  in  the  middle  of  the  track,  of  course.  Q.  Will 
you  tell  us  what  track  it  was  you  stopped  on?  A.  I  could  not 
tell.  Q.  When  you  stopped  did  you  see  anything?  A,  No, 
sir.  Q.  Did  you  hear  anything  ?  A.  No,  sir.  Q.  Then  you 
started  to  go  over  ?    A.  Yes,  sir." 

A  witness,  Haines,  who  saw  the  accident,  testified  that  when 
he  first  saw  plaintiff  on  the  track  the  engine  which  struck  her 
was  ^' just  this  side  of  Lehigh  avenue,"  whidh  was  the  next 
street  below  Someraet  street. 

The  court  entered  a  compulsory  nonsuit  and  subsequently 
refused  to  take  it  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Joseph  L.  TuU^  for  appellants,  cited :  Myers  v.  R.  R.,  150 
Pa.  386 ;  Aiken  v.  R.  R.,  180  Pa.  80;  R.  R.  v.  Killips,  88  Pa. 
405  ;  R.  R.  v.  Frantz,  127  Pa.  807 ;  ElUs  v.  R.  R.,  188  Pa.  506 ; 
Newhard  v.  P.  R.  R.,  158  Pa.  417 ;  McGill  v.  R.  R.,  152  Pa. 
881 ;  Urias  v.  R.  R.,  152  Pa.  826 ;  Smith  v.  R.  R.,  158  Pa.  88 ; 
Ely  V.  R.  R.,  158  Pa.  288. 

Q-avin  W.  Hart^  for  appellee,  cited :  Myers  v.  R.  R.,  150  Pa. 
886;  R.  R.  v.  Boyer,  97  Pa.  91 ;  Greenwood  v.  R.  R.,  124  Pa. 
572 ;  R.  R.  v.  Frantz,  127  Pa.  297 ;  Ehrisman  v.  Ry.,  150  Pa. 
180 ;  Wheelahan  v.  Traction  Co.,  150  Pa.  187 ;  Weimer's  RaQ- 
road  Law,  554 ;  Hauser  v.  R.  R.,  147  Pa.  440  ;  Lees  v.  R.  R., 
154  Pa.  46. 
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Opinion  by  Mr,  Justice  Mitchell,  March  5, 1894 : 
There  were  but  two  witnesses  who  testified  as  to  the  circum- 
stances of  the  accident,  the  plaintiff  and  Haines.  The  plain- 
tiff does  not  state  that  she  either  stopped,  looked  or  listened 
before  entering  on  the  railroad  crossing,  though  there  was  am^ 
pie  room,  being  space  enough  for  four  tracks,  an  unobstructed 
view  at  least  in  the  direction  from  which  the  engine  came,  and 
it  was  light  enough  for  the  other  witness  Haines  to  see  dis- 
tinctly. What  the  plaintiff  does  say  is  very  indefinite.  ^'  I 
had  crossed  a  couple  of  tracks,  or  three.  .  .  .  Will  you  tell  us 
what  track  it  was  you  stopped  on  ?  I  could  not  tell."  The 
other  witness  Haines,  says  he  saw  the  engine  ^^  just  this  side  of 
Lehigh  avenue,"  which  was  the  next  street  below  Somerset, 
where  the  accident  took  place.  For  nearly  if  not  quite  a 
square  therefore  the  engine  was  in  sight  of  plaintiff,  if  she 
had  looked.  It  was  negligence  in  the  first  place  to  enter  on 
the  crossing  without  looking,  and  even  after  having  started  to 
cross,  there  is  no  room  for  any  other  deduction  from  the  evi- 
dence than  that  the  plaintiff  did  not  look  when  she  could  have 
seen,  or  looking,  took  the  chances  of  getting  across  in  front  of 
an  engine  in  plain  view. 
Judgment  a£Srmed. 


Hai,t,.Egaii,AppeUant  M, 
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180    185{ 

Practice,  Supreme  Court-^BiU  of  excepUoru-^Charge.  ^        ^jg 

An  appeal  in  an  acdon  of  trespass  will  be  quashed  where  the  record        28  SO     35 
shows  that  no  bill  of  exceptions  was  filed,  and  the  charge,  though  printed 
in  the  paper-book,  was  not  filed  by  the  judge,  or  approved  by  him  and 
filed  of  record  by  his  order. 

Malicious  praseciUion —Illegal  discharge  by  magistrate. 

An  action  f  or  malicioos  prosecution  cannot  be  sustained  where  it  appears 
that  plaintifi*  was  arrested  upon  a  warrant  issued  at  the  instance  of  de- 
fendant, and,  on  hearing  before  the  magistrate,  was  held  to  bail,  but  that 
after  the  hearing  was  thus  ended,  and  defendant  had  gone  away,  plaintiff 
was  discharged  without  the  entry  of  the  required  bail. 

In  such  case  tiie  hearing  terminated  on  the>holding  to  bail,  and  the  magis- 
trate had  no  right  without  notice  to  the  prosecutor  to  open  the  case,  and 
render  a  different  judgment.  No  such  illegal  action  on  his  part  could 
make  the  defendant  liable  for  malicious  prosecution. 
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Argued  Jan.  4, 1894.  Appeal,  No.  892,  Jan.  T.,  1898,  by 
defendant,  John  J.  Egan,  from  judgment  of  C.  P.  No.  8,  Phila. 
Co.,  Dec.  T.,  1891,  No.  70,  on  verdict  for  plaintiff,  Leopoldina 
Hill.  Before  Stbbrbtt,  C.  J.,  Green,  Williamb,  MoCol- 
LTJM,  MiTOHELL,  Dean  and  Fell,  JJ.    Appeal  quashed. 

Trespass  for  malicious  prosecution. 

At  the  trial,  it  appeared  that  defendant  procured  a  warrant 
of  arrest  against  plaintiff  for  breach  of  the  peace.  Plaintiff  was 
arrested,  and,  after  hearing,  was  held  in  $500  bail  to  keep  the 
peace.  After  the  hearing,  defendant  left  the  magistrate's  office, 
and  subsequently  plaintiff  was  discharged  without  being  re- 
quired to  enter  bail. 

The  court  charged  in  part  as  follows : 

^^  [In  this  case  it  appears  that  the  plaintiff  was  charg^ed  with 
a  breach  of  the  peace,  and  it  also  appears  that  the  magistrate 
who  heard  the  case  adjudged  her  to  be  guilty  and  held  her  in 
9500  bail  to  keep  the  peace.  Now,  that  would  appear,  upon 
its  face,  to  be  such  an  adjudication  of  her  guilt  as  would  pre- 
vent her  having  a  right  of  action,  because  it  was  the  solemn 
judgment  of  the  tribunal  before  which  she  was  charged,  that  a 
breach  of  the  peace  had  been  committed,  and  that  she  should 
be  put  under  bonds.  But  it  is  singular,  still  it  is  so,  that,  as  a 
matter  of  fact,  she  was  discharged.  While  the  record  shows 
that  she  was  held  to  keep  the  peace,  she  was,  nevertheless,  al- 
lowed to  go.  Whether  that  was  because  of  kindly  feeling  and 
sympathy  may  not  appear ;  or  whether  it  was  done  by  the  mag- 
istrate who  had  adjudged  her  guilty,  is  not  clear ;  but  it  ap- 
pears that  the  sergeant  and  some  others  had  said  some  kind 
and  complimentary  things  about  her,  and  she  was  permitted  to 
go,  if  somebody  would  agree  for  her  that  she  would  behave  her- 
self. Tour  firot  inquiry  would,  therefore,  be  to  inquire  whether 
it  was  the  act  of  the  magistrate  which  discharged  her,  or  whether 
it  was  his  judgment  that  she  should  be  held  to  keep  the  peace. 
If  it  was  an  escape  merely,  that  is  to  say,  if  those  who  had 
charge  of  her  discharged  her  erroneously,  that  would  not  be  a 
legal  discharge.  You  must  judge  as  to  whether  it  was  the  act 
of  the  magistrate.  If  it  was,  that  would  relieve  her  from  the 
charge,  and  entitle  her  to  recover  if  she  showed  that  the  prose- 
cutor acted  without  probable  cause,  and  through  malice.    Hence, 
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nevertheless,  if  you  find  that  she  was  held  in  $500  bail,  and 
that  the  magistrate  did  discharge  her,  then  the  next  inquiry  is 
as  to  whether  the  defendant  had  probable  cause,  and  was  he 
actuated  by  malioe.    That  is  entirely  for  you,  and  is  entirely  a 
question  of  fact.]  "  [1] 
Plaintiff's  point  was  among  others  as  follo\7s : 
^^  2.  When  one  accused  of  crime  has  been  discharged  by  the 
examining  magistrate,  the  burden  of  showing  probable  cause 
is  thrown  on  the  prosecution,  in  an  action  against  him  for  ma- 
licious prosecution."    Affirmed.  [2] 
Verdict  and  judgment  for  plaintiff  for  $100. 

JErrorB  atsiffned  were  (1,  2)  instructions,  quoting  them. 

Appellant  in  his  paper-book  printed  the  charge  of  the  court, 
but  no  bill  of  exceptions  appeared  of  record,  and  no  evidence 
was  printed  in  the  paper-book.  The  record  did  not  show  that 
the  charge  was  filed  by  the  judge,  or  in  obedience  to  his  com- 
mand. 

DeForrest  BaUou^  for  appellant,  cited :  Zebley  v.  Storey,  117 
Pa.  478 ;  Brobst  v.  Ruff,  100  Pa.  94 ;  Bemar  v.  Dunlap,  94 
Pa.  829 ;  Sutton  v.  Anderson,  108  Pa.  161. 

J,  Campbell  Lancaster^  for  appellee,  cited :  Brooks  v.  Church, 
185  Pa.  187 ;  Burgan  v.  Gaboon,  1  Penny.  820 ;  Rosenthal  v. 
Ehrlicher,  164  Pa.  896 ;  Lancaster  v.  DeNormandie,  1  Whart. 
49 ;  Meese  v.  Levis,  18  Pa.  884 ;  Alexander  v.  Weidner,  82  Pa, 
452 ;  Shock  v.  McChesney,  4  Yeates,  507 ;  Zebley  v.  Storey,  117 
Pa.  478 ;  Steward  v.  Cromett,  7  0.  B.  N.  S.,  97  E.  C.  L.  191. 

OpiNioif  BY  Mb.  Justiob  Mitghell,  March  6, 1894 : 
According  to  the  facts  as  they  appear  in  the  paper-books,  the 
plaintiff  was  arrested  upon  a  warrant  issued  at  the  instance  of 
defendant,  and  on  hearing  before  the  magistrate  was  held  to 
bail.  After  the  hearing  was  thus  ended  and  defendant  had 
gone  away,  the  plaintiff  was  discharged  without  the  entry  of 
the  required  bail.  Whether  this  was  done  by  the  magistrate 
or  by  the  police  officers  appears  to  have  been  left  in  doubt  by 
the  evidence,  and  the  learned  judge  charged  the  jury  that  if  it 
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was  an  escape,  by  the  compassion  of  the  police,  it  was  not  a 
legal  discharge,  but  that  if  it  was  the  act  of  the  magistrate,  then 
it  was  an  end  of  the  prosecution  and  plaintiff  could  recover. 
This  view  however  entirely  overlooked  the  facts,  apparently 
undisputed,  that  the  hearing  had  terminated  in  a  holding  to 
bail,  and  that  the  magistrate  had  no  right  without  notice  to  the 
prosecutor  to  open  the  case  and  render  a  different  judgment. 
No  such  illegal  action  on  his  part  could  make  the  defendant 
liable  for  malicious  prosecution.  On  such  a  state  of  facts  the 
view  taken  by  the  learned  court  below  at  the  first  trial,  which 
resulted  in  a  nonsuit,  was  correct. 

But  unfortunately  for  the  appellant  we  have  nothing  before 
us  on  which  to  base  a  judgement.  We  have  none  of  the  evi- 
dence, for  there  is  no  bill  of  exceptions.  Even  as  to  the  charge 
therefore,  we  could  not  pass  upon  it,  for  want  of  the  facts  to 
which  it  related.  But  the  charge  itself,  though  printed  in  the 
paper-book  of  appellant,  is  not  of  record.  It  nowhere  appears 
to  have  been  filed  by  the  judge,  or  approved  by  him  and  filed 
by  his  order.  The  case  therefore  is  not  in  position  for  us  to 
afford  appellant  any  relief. 

This  case  was  tried  and  the  appeal  taken  before  the  announce- 
ment of  the  decisions  of  this  court  in  Rosenthal  v.  Ehrlicher, 
154  Pa.  896,  Connell  v.  O'Neil,  164  Pa.  582,  and  Com.  ex.  rel- 
V.  Arnold,  [not  yet  reported,]  and  in  view  of  the  fact  that 
the  failure  of  counsel  to  have  the  record  put  in  proper  shape 
for  review  was  owing  to  erroneous  ideas  of  practice,  which 
were  connected  in  those  decisions,  we  think  this  is  a  very 
proper  case  for  relief  by  the  court  below  by  the  allowance  of  a 
bill  of  exceptions  nunc  pro  tunc,  or  in  such  other  form  as  it 
may  in  its  discretion  deem  best. 

For  the  present  we  have  nothing  before  us. 

Appeal  quashed. 
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Philadelphia,  Appellant,  v.  Barber. 

Taxation — ExempUan — Churches. 

Under  no  oironmstanoes  is  a  oharoh  entitled  to  exemption  from  taxes  oi> 
its  property  for  more  than  the  portion  of  the  tax  year  during  which  it  aot-^ 
nally  holds  the  title  to  the  property. 

Not  decided  whether  a  property  upon  which  a  tax  has  been  assessed,  and 
which  thereafter  has  been  oonyeyed  to  a  church,  becomes  exempt  for  the 
portion  of  the  year  during  which  the  chnroh  holds  title. 

Exemption  from  taxes^ChurchM—Revenut^Act  of  May  14, 1874. 

Under  the  act  of  May  14, 1874,  P.  L.  158,  where  church  property  is  rented 
out  and  produces  income  or  revenue,  it  is  subject  to  taxation,  although  f6r 
a  part  of  the  time,  certain  days  or  hours  of  the  week,  the  church  also  uses 
the  rented  portion  for  its  own  purposes.  Sewickley  Boro.  y.  Sholes,  118 
Pa.  165,  distinguished. 

Division  of  building  for  purposes  of  taxation. 

Where  a  part  of  a  building  is  used  solely  for  church  purposes  and  cer- 
tam  rooms  in  the  building  are  rented  for  a  school,  the  building  may  be 
divided  for  purposes  of  taxation  and  the  portion  used  solely  for  church 
purposes  be  declared  exempt  from  taxation. 

Proviso  to  act  of  May  14,  1874. 

Notwithstanding  the  fact  that  the  proviso  in  the  act  of  May  14,  1874,  P. 
L.  158,  is  unconstitutional,  it  is  proper  for  the  court  to  read  it  to  see  if  it 
sheds  any  light  upon  the  intention  of  the  legislature  in  using  the  language 
contained  in  the  residue  of  the  act. 

Cases  considered  and  discussed. 

As  the  act  of  April  8,  1878,  P.  L.  64,  was  not  brought  to  the  attention 
of  the  court  in  the  case  of  Sewickley  Borough  v.  Sholes,  118  Pa.  165, 
the  case  of  Erie  County  v.  Com'rs  of  Water  Works,  118  Pa.  868,  may  still 
be  sustained  under  the  act  of  1878,  while  Erie  County  v.  Erie  City,  118  Pa. 
860,  may  require  reconsideration,  unless,  notwithstanding  the  act  of  1878,  it 
may  be  sustained  on  the  ground  that  property  owned  by  municipal  bodies 
and  used  for  public  purposes  is  never  subject  to  tax  laws  unless  the  legis- 
lative intent  to  include  it  is  clear.    Per  Mr.  Justice  Mitchell. 

Argued  Jan.  6»  1894.  Appeal,  No.  87,  July  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Philadelphia  Co., 
Sept.  T.,  1890,  No.  60,  on  verdict  for  defendant,  Frank  Barber, 
owner,  and  Luther  E.  Albert  et  al.,  trustees,  registered  owners. 
Before  Stbbbett,  C.  J.,  Gbebn,  Wilijams,  MoCollum, 
MiTOHBLL,  Dbak  and  Fell,  J  J.    Reversed. 

Sci.  &.  sur  municipal  claim  for  taxes,  1889.     Before  Rbbd,  J. 
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At  the  trial  it  appeared  that  the  defendants  Luther  E.  Al- 
bert et  al.  were  trustees  of  a  church  known  as  the  ^  All  Saints 
Evangelical  Lutheran  Church."  On  Nov.  28, 1888,  the  trustees 
went  into  possession  of  a  lot  of  ground  with  a  brick  and  stone 
building  thereon,  under  an  agreement  to  purchase  the  lot  and 
building.  On  March  1, 1889,  a  deed  was  made  to  them.  At 
the  time  the  agreement  was  made  certain  i*ooms  were  rented  to 
the  city  of  Philadelphia  for  school  purposes.  Counsel  for  de- 
fendant in  his  paper-book  described  the  building  as  follows : 

'^  The  building  is  one  structure,  built  of  brick  and  stone ;  the 
front  half  of  the  building  is  two  stories  high,  with  cellar,  the 
rear  half  is  of  the  same  height  exteriorily  as  the  front  half,  but 
is  one  clear  story  containing  the  auditorium,  but  has  no  cellar 
under  it.  This  rear  portion  is  used  exclusively  by  the  church 
for  its  worship ;  access  to  it  is  by  means  of  a  hallway  through 
the  front  half ;  the  first  floor  of  front  half  is  divided  into  two 
rooms  used  five  days  in  the  week  by  the  public  school.  Over 
these  on  the  second  floor  are  two  rooms ;  the  front  one  is  used 
by  the  school  and  the  church,  while  the  rear  one  is  used  exclu- 
sively by  the  church  for  religious  worship.  To  reach  these, 
second-story  rooms  the  same  stairway  must  be  used,  and  the 
rear  one  can  only  be  reached  by  going  through  the  front  room 
used  by  the  school.  The  entrances  and  exits  to  both  floors  are 
common  to  church  and  school ;  the  cellar,  in  which  all  the  heat- 
ing apparatus  for  school  and  church  is  contained,  is  located  un- 
der the  front  half  of  the  building,  access  to  which  is  common 
to  both  school  and  church." 

Binding  instructions  for  defendant  were  given. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  instruction,  quoting  it. 

H.  Spencer  Miller^  assistant  city  solicitor.  Okas.  F.  Warwick^ 
city  solicitor,  with  him,  for  appellant. — The  question  in  this 
case  is  whether  the  act  of  1874  should  be  iilterpreted  as  exempt- 
ing all  property  possessed  by  owners  of  a  given  class  or  only 
properties  devoted  to  a  given  benevolent  occupancy.  If  a  pri- 
vate dwelling  house  rented  out  for  revenue  to  the  tenant  who 
will  pay  the  highest  rental,  cannot  be  privileged  from  sharing 
a  taxation,  solely  because  its  owner  is  a  charitable  individual  or 
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corporation,  the  conclusion  would  seem  to  follow  that  a  part  of 
the  property  here  in  question  is  taxable.  The  propriety  of  sev- 
erance was  approved  in  Young  Men's  Christian  Association  v. 
Donohugh,  7  W.  N.  208. 

Borough  of  Sewickley  v.  Sholes,  118  Pa.  165,  is  sometimes 
cited  as  an  authority  for  the  contention  that  the  proviso  to  the 
act  of  May  14, 1874,  P.  L.  158,  is,  in  every  possible  application, 
void  as  unconstitutional.  Hence  it  is  claimed  that  a  given 
property  chiefly  occupied  as  a  church  or  charitable  institution, 
may  be  otherwise  let  out  at  rental  or  used  in  behalf  of  the 
corporation  for  the  conduct  of  any  profitable  business,  without 
any  liability  for  taxes.  It  is  believed  that  this  is  a  very  un- 
warrantable extension  of  the  authority  cited.  This  court  there 
held  the  proviso  to  be  unconstitutional  so  far  as  it  might  oper- 
ate to  impose  a  tax  upon  property  which,  before  the  passage  of 
the  act,  was  exempt.  The  constitutionality  of  that  proviso, 
where  it  operates  to  limit  the  exempting  effect  of  the  body  of 
the  act,  has  never  been  and,  it  is  submitted,  cannot  reasonably 
be  questioned. 

That  annual  real  estate  taxation  takes  effect  at  the  beginning 
of  each  year  would  seem  to  have  been  long  since  well  settled 
in  this  state :  Shaw  v.  Quinn,  12  S.  &  R.  299 ;  Hogg  v.  Long- 
Btreth,  97  Pa.  266 ;  King  v.  Building  Association,  106  Pa.  166. 

Frank  A.  Sartrar^  for  appellees. — Defendant's  property  is 
exempt:  Act  of  May  14, 1874,  P.  L.  168;  Art  8,  §  8,  of  the 
Constitution ;  Sewickley  Borough  v.  Sholes,  118  Pa.  165. 

The  proviso  of  the  act  of  1874  only  being  unconstitutional, 
all  of  the  act  preceding  the  proviso  being  in  harmony  with  the 
tide,  stands  and  remains  the  law  to-day,  and  is  therefore  appli- 
cable to  this  case.  Part  of  an  act  not  within  the  subject  stated 
in  the  title  may  be  declared  unconstitutional,  leaving  the  rest 
to  stand :  Allegheny  County  Home's  Case,  77  Pa.  77 ;  State 
Line  R.  R.  Co.'s  Ap.,  77  Pa.  429 ;  Mauch  Chunk  v.  McGee,  81 
Pa.  488. 

This  proviso  being  the  only  law  which  authorized  the  levy- 
ing of  a  tax  upon  property  receiving  an  income  that  is  other- 
wise exempt,  and  being  bad,  it  leaves  appellant  without  any  law 
authorizing  it  to  impose  a  tax  upon  this  property. 

A  property  owned  by  a  private  individual,  and  by  him  rented 
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to  a  religious  society  for  a  place  of  religious  worship,  is  exempt 
from  taxation  by  the  act  of  April  16, 1888,  P.  L.  526 :  Howell 
V.  Phila.,  8  Phila.  280. 

Whatever  is  gratuitously  done  or  given  in  relief  of  the  pub- 
lic burdens,  or  for  the  advancement  of  the  public  good,  is  a 
public  charity :  Academy  v.  Taylor,  150  Pa.  565. 

Opinion  by  Mb.  Jubtiob  Mitohbll,  March  5, 1894 : 
Xbe  title  of  the  church  did  not  accrue  until  March,  1889,  for 
whatever  its  equitable  riehts  in  the  building  may  have  been  prior 
to  that  date,  the  deed  w&s  not  made  until  then,  and  it  does  not 
Appear  in  the  evidence  that  the  former  owner  did  not  receive, 
for  his  own  use,  the  rent  paid  up  to  that  time  by  the  city  for 
the  rooms  occupied  by  the  public  school.  The  most  therefore 
that  the  church  could  claim  in  the  way  of  exemption  would  be 
for  the  proportion  of  the  tax  due  for  the  last  ten  months  of  the 
year.  Whether  the  tax  could  be  thus  apportioned  we  do  not 
decide.  In  general,  taxes  are  assessed  and  payable  early  in  the 
year  for  the  entire  year.  In  Moore  v.  Taylor,  147  Pa.  481,  no 
tax  had  been  assessed  for  the  year,  because  at  the  time  of  the 
general  assessment  the  property  was  used  as  a  church  and  there- 
fore exempt,  but  during  the  year  such  use  had  ceased,  and  it 
was  held  that  the  exemption  immediately  ceased,  and  the  prop- 
erty became  at  once  assessable  in  the  hands  of  the  purchaser 
for  the  remainder  of  the  year.  Whether  the  rule  would  work 
the  other  way,  and  exempt  the  property  in  the  hands  of  the 
church  from  any  part  of  the  tax  already  assessed  and  due  upon 
it,  was  not  discussed  in  the  argument,  and  we  do  not  therefore 
pass  upon  it.  All  that  we  now  decide  is  that  in  no  view  of  this 
case  could  the  church  be  entitled  to  exemption  for  more  than 
the  portion  of  the  year  during  which  it  held  the  title  to  the 
property. 

The  other  question  involved  is  equally  clear.  The  claimant 
X)f  exemption  from  taxation  must  show  affirmative  legislation 
in  support  of  his  claim,  and  his  case  must  be  clearly  within  it. 
The  constitution  exempts  nothing ;  it  merely^^Mifmits  the  leg- 
islature to  exempt,  within  the  lines  laid  down  for  its  guidance : 
Wagner  Free  Inst.  v.  Philadelphia,  182  Pa.  612.  The  claim  in 
the  present  case  is  under  the  act  of  May  14, 1874,  P.  L.  158, 
providing  for  the  exemption,  inter  alia,  of  churches  and  regu- 
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lar  places  of  stated  worship.  But  the  proviso  of  that  act,  in 
express  terms,  limits  the  exemption  to  property  ^^  in  actual  use 
and  occupation  for  the  purposes  aforesaid,"  and  provides  that 
all  other  property,,  even  of  churches,  etc.,  from  which  any  in- 
come or  revenue  shall  be  derived,  shall  be  subject  to  taxation. 
If  therefore  the  property  is  rented  out  and  thus  produces  in- 
come or  revenue,  it  is  subject  to  taxation,  and  the  fact  that  for 
a  part  of  the  time,  certain  days  or  hours  in  the  week,  the  church 
also  uses  the  rented  portion  for  its  own  purposes,  does  not  re- 
lieve it,  or  take  the  case  out  of  the  express  language  of  the  act. 
In  ^'  actual  use  "  means  in  exclusive  use,  and  a  mere  concurrent 
or  alternate  occupation  by  the  church  does  not  come  within  the 
requirements  for  exemption. 

It  is  true  that  in  Sewickley  Borough  v.  Sholes,  118  Pa.  165, 
the  proviso  of  the  act  of  1874  was  held  to  be  unconstitutional, 
because  it  sought  to  impose  taxation  on  property  not  before  tax- 
able, and  such  purpose  was  not  indicated  in  the  title  of  the  act, 
which  referred  to  exemption  only.  There  is  no  repugnancy  be- 
tween Uiat  decision  and  the  present  For  the  purpose,  and  to 
the  extent  that  the  proviso  of  the  act  of  1874  attempted  to 
make  property  taxable  which  was  not  previously  so,  it  may  be 
conceded  to  have  transgressed  the  rule  of  the  constitution  as 
to  the  titles  of  legislative  acts,  and  therefore  to  be  inoperative. 
But  it  still  remains  for  all  other  purposes,  and  certainly  as  a  part 
of  the  language  used  to  express  the  legislative  intent  in  regard 
to  the  exemptions  expressed  in  the  previous  part  of  the  act. 
Churches  etc.  are  exempted,  and  the  extent  of  such  exemp- 
tion is  illustrated  and  defined  in  the  proviso,  as  the  property 
which  is  ''  in  actual  use  and  occupation  for  the  purposes  afore- 
said," and  from  which  no  revenue  is  derived.  Neither  the  facts 
nor  the  reasoning  of  the  court  in  Sewickley  v.  Sholes  require 
us  to  ignore  the  proviso  in  interpreting  the  legislative  intent  of 
the  whole  act.  Such  use  was  expressly  made  of  it  in  General 
Assembly  v.  Gratz,  189  Pa.  497,  by  Thaybr,  P.  J.,  whose  opin- 
ion was  adopted  without  qualification  or  addition  by  this  court. 
^'  Notwithstanding  the  fact,"  he  says,  ''  that  we  must  now  re- 
gard the  proviso  in  the  act  of  1874  as  unconstitutional,  it  is 
lawful,  perhaps,  to  look  at  it,  and  to  read  it,  to  see  if  it  sheds 
any  light  upon  the  intention  of  the  legislature  in  using  the  lan- 
guage contained  in  the  residue  of  the  act."  See  also  Com.  v. 
Potts,  79  Pa.  164. 

Before  leaving  the  case  of  Sewickley  v.  Sholes  it  may  be 
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well  to  call  attention  to  the  entire  omission  in  it  of  any  refer- 
ence to  the  act  of  April  8, 1878,  P.  L.  64,  making  all  real  es- 
tate liable  to  taxation,  except  certain  specified  exemptions. 
When  therefore  it  is  said  in  that  case  that  ^^  prior  to  the  act  of 
1874  the  rule  was  that  nothing  was  subject  to  taxation  except 
that  which  was  expressly  taxed  by  some  law,"  and  that  "  under 
this  law  (act  of  1874)  everything  is  taxable  except  that  which 
is  exempt,"  the  reference  should  have  been  to  the  act  of  1878 
instead  of  the  act  of  1874,  and  the  case  of  Erie  County  v. 
Com'rs  of  Water  Works,  118  Pa.  868,  which  appears  to  be 
practically  overruled  by  Sewickley  v.  Sholes,  may  still  be  sus- 
tained under  the  act  of  1878,  while  County  of  Erie  v.  City  of 
Erie,  118  Pa.  860,  may  require  reconsideration,  unless,  notwith- 
standing the  act  of  1878,  it  may  be  sustained  on  the  ground 
that  property  owned  by  municipal  bodies  and  used  for  public 
purposes,  is  never  subject  to  ta'x  laws  unless  the  legislative  in- 
tent to  include  it  is  clear. 

The  exemption  of  church  property  under  the  act  of  1874 
being  limited,  therefore,  to  that  in  actual  use  and  occupation, 
and  the  necessary  construction  being  that  such  use  and  occu- 
pation must  be  exclusive  as  well  as  actual,  and  not  the  source 
of  income  or  revenue,  the  exemption  in  the  present  case  must 
be  limited  to  such  parts  of  the  building  as  meet  those  require- 
ments. If  the  church  lot  was  large,  and  the  church  should 
erect  a  row  of  stores  around  its  edge  and  rent  them  out,  there 
could  be  no  question  that  that  part  of  its  property  would  be 
taxable  though  the  income  should  all  be  applied  to  the  support 
of  the  church.  It  would  not  come  within  the  intent  and  de- 
scription of  the  statute.  What  was  done  in  the  present  case 
amounts  to  the  same  thing.  Part  of  the  building  is  used 
solely  by  the  church,  and  part  is  rented  out  for  school  purposes. 
The  rooms  being  all  under  the  same  roof  makes  no  difference 
in  principle.  The  parts  rented,  and  producing  income  are  lia- 
ble to  taxation.  There  is  in  fact  no  express  warrant  in  the  act 
for  dividing  the  building  for  purposes  of  taxation  and  exempt- 
ing any  paii)  of  it  when  other  parts  produce  income.  But  such 
division  was  sustained  by  Judge  Allison  in  Association  v.  Don- 
ohugh,  7  W.  N.  208,  upon  grounds  of  equity  and  the  broad 
intent  of  the  statute,  and  has  been  received  with  general  ac- 
quiescence. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Sommer,  Appellant,  v.  Gilmore,  Garnishee  of  Rogers,    ^^g^  ^^ 

AUaehmetU  exeetdion-'Fraud^Evidenee^DeeUiraiiions. 

Where  groand  has  been  laid  for  a  claim  of  fraudulent  oollosion  between 
a  debtor  and  his  judgment  creditor  to  depriye  a  person,  who  has  attached 
the  debt  in  the  hands  of  the  debtor,  of  the  benefit  of  his  attachment,  the 
declarations,  written  or  verbal,  of  either  debtor  or  creditor  in  reference 
to  the  debt  are  competent  evidence. 

Praetice^Charg^^Ansioer  to  painU. 

Where  the  general  charge  fails  to  cover  points,  the  parties  are  entitled 
to  a  definite  answer  to  the  points  either  in  affirmance  or  refusal. 

Argued  Jan.  8,  1894.  Appeal,  No.  26,  July  T.,  1898,  by 
plaintiflf,  Andrew  Sommer  to  use  of  Mary  F.  Lathrop,  admrx.  of 
John  Lathi-op,  deceased,  from  judgment  of  C.  P.  No.  4,  Phila. 
Co.,  Sept.  T.,  1870,  No.  1919,  on  verdict  for  William  J.  Gilmore, 
garnishee  of  Ransom  Rogers.  Before  Stebrbtt,  C.  J.,  Gbeen, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J.  Re- 
versed. 

Attachment  execution. 

At  the  trial,  before  Abnold,  J.,  it  appeared  that,  in  June, 
1875,  judgment  was  entered  against  William  J.  Gilmore  and  in 
fayor  of  Ransom  Rogers  for  $5,881.21  on  a  judgment  note.  In 
1888  a  rule  to  open  the  judgment  was  made  absolute,  and  on  a 
trial  of  the  issue  in  C.  P.  No.  2,  a  judgment  was  entered  in  favor 
of  defendant,  Gilmore.  Gilmore  there  testified  that  the  judgment 
was  given  merely  to  secure  to  Rogers  some  property  that  was 
in  Gilmore*s  name ;  that  Gilmore  subsequently  returned  the 
property  but  that  the  judgment  was  never  satisfied.  On  Oct.  10, 
1882,  plaintiff,  Sommer,  to  use,  issued  this  attachment  execution 
against  Gilmore,  and,  at  the  trial,  in  1891,  claimed  that  the  ver- 
dict obtained  in  1888  was  secured  by  collusion  between  Rogers 
and  Gilmore  to  defeat  the  attachment  of  the  debt. 

The  court,  under  objection  and  exception,  refused  to  admit 
in  evidence  the  following  letter : 

"Chicago,  111.,  December  5, 1881. 
^D.  B.Taylor,  Esq. 

"Dear  Sir :  In  answer  to  your  favor  of  the  third  instant,  which 
has  just  come  to  hand,  I  will  say,  I  thank  you  for  the  interest 
yoa  take  in  my  behalf,  and  shall  consider  the  arrangements  you 
Vol.  olx— 9 
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propose  for  me  to  make  with  regard  to  the  judgment  versus 
Gilmore.  I  think,  however,  to  give  one  half  would  be  too  lib- 
eral a  fee  in  a  case  like  this.  There  are  no  expenses  to  be  in- 
curred ;  the  judgment  is  obtained  all  ready,  and,  if  I  remember 
correctly,  on  a  judgment  note  with  a  waiver,  all  there  is  to  be 
done  is  to  find  property  in  his  possession,  belonging  to,  or  money 
coming  to  him,  then  issue  an  execution  and  attach  it,  and,  the 
three  hundred  dollar  law  exemption  being  waived,  can  always 
make  the  expenses  of  the  proceedings  out  of  the  defendant,  if 
no  more.  It  may  be  that  I  know  your  friend  Mr.  Thackara; 
but  I  can't  call  him  to  mind  at  this  time.  Will  you  be  good 
enough,  therefore,  to  inform  me,  is  he  a  lawyer,  or  what  is  his 
business  ?  Would  you  also  be  good  enough  to  inform  me  of 
the  nature  and  character  of  his  claim  against  Gilmore,  whether 
upon  open  account  or  what  is  his  condition  ?  Knowing  all 
these  things  I  can  form  a  better  opinion  as  to  what  proposition 
to  make  your  friend. 

"  Are  you  still  engaged  in  the  wholesale  liquor  trade  ?  and 
if  so  have  you  any  trade  in  this  city  or  any  western  trade,  or 
any  one  to  sell  for  you  out  here? 

^Trusting  I  may  hear  from  you  soon,  I  remain, 
"  Very  truly  yours,  etc., 

"R.  Rogers. 

"  P.  S. — ^I  will  add  that  Mr.  G.  is  largely  in  my  debt  over 
and  above  the  judgment  referred  to,  but  this  is  on  an  open  and 
unsettled  account,  and  a  liability  incurred  subsequently  to  the 
settlement  had,  out  of  which  the  judgment  referred  to  graw. 
But  I  do  not  feel  inclined  to  bother  with  this  at  present,  and 
yet  I  presume  it  will  have  to  be  attended  to  ere  long,  lest  it  be 
barred  by  limitation.     R."  [1] 

The  court  also  refused  to  admit  plaintiff's  offer  to  prove  by 
the  witness,  Mrs.  Palmer,  ^'  that  Ransom  Rogers  told  witness 
at  her  house  about  1876  that  Gilmore  was  justly  indebted  to  him 
(Rogers)  to  the  amount  of  the  said  judgment  note  ($5,881.21), 
and  also  considerable  more  money  to  the  amount  of  several 
thousand  dollars  over  and  above  the  said  judgment  note."  [2] 

The  court  charged  in  part  as  follows : 

^^  [Sommer  says  that  notwithstanding  that  trial  and  that  ver- 
dict on  that  judgment  some  years  ago,  Gilmore  does  owe  Rogers 
$15,000  and  that  he  ought  to  pay  Sommer's  judgment  out  of 
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it ;  that  that  judgment,  that  verdict  and  that  trial  (in  C.  P. 
No.  2)  was  a  fraud  and  sham.  I  might  freely  say  to  you,  I  do 
not  see  the  evidence  of  it.  Do  you  see  any  proof  of  it  at  all  ? 
Gilmore  says  that  he  gave  that  judgment  note  as  security  to 
Rogers,  for  certain  property  put  in  Gilmore*s  name  for  Rogers's 
account,  on  a  theater  at  Tenth  and  Callowhill  streets,  fifteen 
or  twenty  years  ago.  Rogers,  it  is  said,  was  a  Quaker  and  did 
not  want  to  put  it  in  his  own  name.  That  judgment  note  was 
put  on  record,  so  that  in  case  Gilmore  got  into  trouble  with 
other  creditors  Rogers  could  come  in  first  and  secure  his  own 
by  execution  on  the  judgment.  Having  had  the  benefit  of  that 
security,  having  accomplished  its  purpose,  the  case  went  to 
the  jury  and  there  was  a  verdict  for  the  defendant.]  [8] 

"  [We  have  had  volumes  and  volumes  of  books  and  papers, 
and  speeches  and  speeches  without  end,  and  it  is  to  be  hoped 
that  you  will  be  able  to  find  out  from  those  books  and  papers 
and  speeches  whether  that  trial  was  a  sham  or  not.]  [4]  Upon 
no  other  theory  whatever  can  any  verdict  be  found  in  this  case. 
If  you  believe  the  trial  in  Court  of  Common  Pleas  No.  2  was  a 
fair  trial — ^both  sides  being  represented  by  lawyers,  as  the  rec- 
ord shows,  and  witnesses  heard,  and  a  judge  charging  the  jury 
— if  you  believe  that  was  a  bona  fide  trial  of  the  case,  that  ends 
this  case.  If  you  believe  it  was  a  sham — [if  you  believe  the 
case  tried  before  twelve  jurymen,  two  lawyers  and  a  judge  was 
a  sham,  a  bugaboo  to  frighten  people,  and  if  you  believe  also 
that  Mr.  Gilmore  does  owe  that  money,  then  you  can  find  a  ver- 
dict against  him  in  this  case.]  [5]  If  you  do  find  that,  you 
will  find  how  much  he  owes.  Their  original  judgment  was 
about  $5,800 ;  he  has  paid  out  some  money  for  Rogers,  91,800, 1 
believe,  which  is  to  be  deducted.  He  is  liable,  if  at  all,  for  the 
di£Ference,  $4,000  and  interest  for  fifteen  years,  notwithstanding 
he  has  a  judgment  in  his  favor  in  another  court.  If  you  find 
that  Gilmore  owes  Rogers,  notwithstanding  that  verdict  and 
judgment  that  he  does  not,  then  you  may  say  how  much  you 
find  Gilmore  owes  Rogers,  and  I  will  put  it  on  the  record,  and 
out  of  that  Sommer  will  get  payment  of  his  judgment." 

Plaintiff  presented  the  following  points,  which  the  court  did 
not  answer : 

^  1.  If  the  jury  find  that  the  trial  in  Common  Pleas  No.  2, 
November  12,  1888,  in  case  Rogers  v.  Gilmore,  on  the  judg- 
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inent  note  of  |t5,881.21  executed  by  Gilmore  in  favor  of  Rogers, 
was  a  sham  trial,  and  that  the  verdict  therein  was  obtained  by 
a  combination  between  said  Rogers  and  Gilmore  for  the  pur- 
pose of  defrauding  the  plaintiff  and  the  other  creditors  who  had 
pi*eviously  attached  the  debt  due  on  the  said  judgment  in  the 
said  case  of  Rogers  v.  Gilmore,  then  the  verdict  in  favor  of 
Gilmore  in  said  case,  is  null  and  void  as  to  this  plaintiff,  and 
she  is  entitled  to  recover,  notwithstanding  said  verdict 

^^  2.  The  entire  series  of  acts  and  declarations  made  by  either 
Rogers  or  Gilmore  in  reference  to  the  consideration  of  the  said 
judgment  note  of  |t5,881.21,  before  and  after  the  plaintiff  and 
the  other  creditors  attached  said  judgment,  are  to  be  considered 
together  for  the  purpose  of  determining  whether  or  not  the  tes- 
timony of  Gilmore — ^the  only  witness — at  the  trial  in  Rogers  v. 
Gilmore,  as  to  the  consideration  of  said  note  of  $5,881.21,  and 
the  statements  made  by  Rogers,  or  by  his  directions,  at  said 
trial,  as  to  the  consideration  of  said  note,  were  false  and  known 
to  them  to  be  false  at  the  time,  and  made  by  them,  the  said 
Rogers  and  Gilmore,  to  cany  out  a  combination  to  defraud  the 
plaintiff  and  the  other  attaching  creditors. 

^^  3.  If  the  jury  finds  that  the  evidence  shows  or  tends  to 
show  that  there  was  a  combination  between  Rogers  and  Gil- 
moi*e  to  open  the  judgment  in  the  case  of  Rogers  v.  Gilmore, 
and  obtain  a  verdict  in  favor  of  Gilmore  on  said  judgment  note 
of  $5,881.21,  on  the  ground  that  said  note  was  given  witliout 
consideration,  for  the  purpose  of  defrauding  the  plaintiff  and 
the  other  attaching  creditors,  then  all  the  acts,  declarations, 
letters  and  admissions  of  either  Rogers  or  Gilmore  which  show 
and  tend  to  show  that  Gilmore  was  at  the  time  the  attachment 
was  served  on  him  in  this  case  justly  indebted  to  Rogers,  and 
that  said  note  was  given  for  a  just  debt,  and  was  justly  due, 
and  that  the  said  trial  was  a  sham  trial,  are  evidence  to  bind 
the  other  party  to  that  sham  trial,  although  not  made  in  his 
presence. 

*'^  4.  If  the  jury  find  that  Gilmore  was  indebted  to  Rogers  on 
the  said  note  $5,881.21  at  the  time  it  was  attached  by  plaintiff 
in  the  hands  of  Gilmore,  then  the  plaintiff  in  this  case  is  entitled 
to  a  verdict  against  Gilmore  for  the  amount  of  her  judgment 
against  Rogers  and  interest,  the  debt  due  by  Gilmore  to  Rogers 
being  larger  in  amount  than  the  debt  due  by  Rogers  to  the 
plaintiff." 
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Verdict  and  judgment  for  garnishee.    Plaintiff  appealed. 

Error9  a%9igned  were  (1,  2)  rulings  on  evidence ;  (8-6)  por- 
tions of  charge ;  (6)  failure  to  answer  points ;  quoting  rulings 
and  evidence  and  portions  of  charge  in  brackets. 

J*.  S.  Freeman  and  S.  Morris  Waln^  John  F.  Keator  with 
them,  for  appellant,  cited:  Palmer  v.  Gilmore,  148  Pa.  48; 
Lowe  V.  Dalrymple,  117  Pa.  564. 

James  H.  Shakespeare^  for  appellee,  filed  no  paper-book. 

Opinion  bt  Mr.  Jitstiob  Mitohsll,  March  5, 1894 : 

This  case  grows  out  of  the  same  transactions,  and  raises  the 
same  questions  as  Palmer  v.  Gilmore,  148  Pa.  48,  and  the  evi- 
dence offered  on  the  part  of  plaintiff  was  admissible  for  the 
reasons  there  given.  The  defence,  or  one  of  the  defences  of 
Gilmore  to  the  note  given  by  him  to  Rogers  was  that  it  never 
represented  a  real  debt.  The  letter  of  Rogers  to  Tctylor  and 
the  offer  of  the  testimony  of  Mrs.  Palmer  tended  to  prove  the 
contrary,  and  ground  having  been  laid  for  the  claim  of  fraudu- 
lent combination  between  Gilmore  and  Rogers  to  deprive  plain- 
tiff of  the  benefit  of  his  attachment,  the  declarations,  written 
or  verbal,  of  either,  in  reference  to  the  debt  became  competent 
evidence. 

The  plaintiff  presented  four  points  of  which  no  notice  was 
taken,  and  we  cannot  regard  the  charge  as  even  in  substance 
covering  them,  even  if  it  were  otherwise  a  fair  and  judicial 
presentation  of  the  case.  They  were  entitled  to  a  definite  an- 
swer either  in  affirmance  or  refusal. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Harrison  et  al.  v.  Reeves  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Building  contract —Price^Meaning  of  ''within''  apMjkd  figures— 
Architect  as  arbitrator^Queation  for  court. 

A  bailding  contract  contained  this  provision :  *'The  new  tiles  for  fire- 
place fronts  and  hearths  to  be  estimated  at  $40.00  each,  each  fireplace  set 
complete,  and  the  pirates  or  backs  and  jambs  are  to  be  included  also  in  this 
proposal  at  $40.00  each.  The  owner  is  to  have  Ihe  privilege  of  selecting  all 
these  articles  within  the  above  figures."  Plaintiffs,  subcontractors,  proposed 
to  put^n  the  tiles,  and  the  owner  selected  tiles  of  less  price  than  $40.00.  The 
ai*chitect  directed  plaintiffs  to  put  in  the  tiles  at  the  less  price  named,  and 
to  do  it  as  part  of  the  contract  with  the  builders,  reporting  it  to  them.  Beld : 
(1)  That  the  owner  had  a  right  under  the  contract  to  select  tiles  less  in 
value  than  $40.00 ;  (2)  that  the  question  whether  she  did  so,  and  what  was 
the  price  of  those  selected  was  for  the  jury ;  and  (8)  that  the  decision  as 
to  whether  she  had  a  right  to  select  tiles  of  less  value  than  $40  was  proba- 
bly not  within  the  function  of  the  ai'chitect  acting  as  arbitrator,  but  that  evi- 
dence as  to  the  action  of  the  architect  should  have  been  received,  leaving 
the  consideration  of  it  for  the  court  upon  all  the  testimony. 

Argued  Jan.  9,  1894.  Appeal,  No.  121,  July  T.,  1898,  by 
defendants,  Stacy  Reeves  &  Sons  from  judgment  of  C.  P.  No.  8, 
Phila.  Co.,  Dec.  T.,  1891,  No.  201,  on  verdict  for  plaintiffs,  W. 
H.  Harrison  &  Bro.  Before  Stebbbtt,  C.  J.,  Greek,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.  Reversed. 

Assumpsit  for  work  and  materials.    Before  Gordon,  J. 

At  the  trial  it  appeared  that  on  July  1, 1890,  Mrs.  Charles 
P.  Sinnickson  entered  into  a  contract  with  defendants  by  which 
they  agreed  to  make  alterations  in  her  house.  The  material 
portions  of  the  contract  were  as  follows : 

"  The  contractor  shall  execute  the  work  in  accordance  with 
the  drawings  and  the  following  specifications,  prepared  by  Ad- 
dison Hutton,  architect,  to  whom  all  questions  as  to  their  true 
interpretation  shall  be  referred,  and  whose  decision  thereupon 
shall  be  final  and  conclusive,  and  thoroughly  binding  upon  said 
contractor  and  his  subcontractoi*s. 

^^  He  shall  make  changes  from  original  design  if  so  required 
by  the  owner,  without  any  claim  for  vitiation  of  the  contract.  .  .  . 
Payments  on  account  will  be  made  upon  certificates  issued  by 
the  architect.  .  .  . 
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^^  Tiles.  .  .  .  The  new  tiles  for  fireplace  fronts  and  hearths  to 
be  estimated  at  $40.00  each  fire  set  complete,  and  the  grates  or 
backs  and  jambs  are  to  be  included  also  in  this  proposal  at  $40.00 
each.  The  owner  is  to  have  the  privilege  of  selecting  these 
articles  within  the  above  figures." 

Plaintifib  wrote  defendants  July  11, 1890,  as  follows : 

**  We  propose  to  supply  and  set  in  the  house  of  Mrs.  Chas. 
P.  Sinnickson,  280  South  Nineteenth  street,  according  to  the 
plans  and  specifications  of  Mr.  Addison  Hutton,  architect,  the 
tile  work  in  kitchen  and  bath  rooms ;  the  backs  and  jambs  and 
tile  hearth  and  facings;  the  i-ange  work  and  broiler;  and  we 
will  remove  the  fireplace  in  parlor,  dining-room  and  library  with 
the  tile  hearths  and  facings — ^but  will  not  remove  the  wood 
mantels,  or  agree  to  remove  the  tile  hearths  and  facings  without 
damage,  or  so  that  they  can  be  used  again — ^for  $1,768.00." 

Mrs.  Sinnickson  selected  tiles  less  in  price  than  $40.00,  and 
plaintiffs  wrote  the  architect  May  6, 1891,  as  follows : 

^*  Below  please  find  memorandum  of  selection  of  tiles,  hearths 
and  facings  and  fireplaces  for  new  house  for  Mrs.  Sinnickson. 
The  fireplaces  are  for  our  patterns,  except  where  they  are  de- 
signated by  Conover's  name  and  number.  They  may  not  be 
indicated  in  the  right  room,  but  can  be  changed  in  accordance 
with  Mrs.  Sinnickson's  wishes."  Here  followed  an  enumeration 
of  tiles  for  thirteen  fireplaces,  naming  price  for  each,  altogether 
aggregating  $697. 

The  architect,  Addison  Hutton,  replied  May  9, 1891 : 

'^  I  have  your  favor  of  May  6th,  with  proposals  for  Mrs.  Sin- 
nickson*8  backs,  jambs,  tiles,  etc.,  amounting  to  $597.  Will 
you  kindly  proceed  without  delay  to  put  in  the  same,  beginning 
in  the  fourth  story.  .  .  .  Kindly  go  on  with  this  work  as  a  part 
of  your  contract  with  Stacy  Reeves  -&  Sons,  reporting  the  same 
to  them." 

This  suit  was  brought  to  recover  an  unpaid  balance,  on  the 
basis  of  $40.00  for  each  fireplace. 

When  Addison  Hutton,  the  architect,  was  on  the  stand,  de- 
fendants' attorney  made  this  offer :  I  desire  to  prove  by  this 
witness  that  he  was  the  architect  who  prepared  the  original 
contract  and  specifications  under  which  the  work  was  done ; 
that  the  matter  in  controversy  between  the  plaintiff  and  defend- 
ant in  this  suit  was  submitted  to  him  at  the  request  of  Messrs. 
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Staoy  Reeves  &  Sons,  and  that,  haying  given  notice  to  the  plain- 
tiffs herein,  Harrison  &  Bro.,  he  made  his  award  in  writing,  in 
which  he  determined  that  there  was  nothing  due  to  Messrs.  Har- 
rison &  Bro.  under  the  contract;  and  also  produced  the  award 
which  he  made.     Objection  sustained,  and  bill  sealed.  [1,  2] 

The  court  charged  as  follows  : 

^^  [In  my  view  of  this  case,  the  plaintiffs  are  entitled  to  your 
verdict  for  $645,  with  interest]  [4]  from  the  date  fixed  by 
counsel.  There  were  two  defences.  The  first  was,  that  Messrs. 
Stacy  Reeves  &  Co.,  the  defendants,  agreed  with  the  owners,  as 
the  original  contractors,  to  do  the  work  on  this  building,  and 
that  one  of  the  covenants  of  their  contract  was,  Uiat  they  would* 
submit  all  disputes  to  arbitration  by  the  architect,  and  also  that 
all  subcontractors  would  likewise  submit  all  disputes  to  the 
architect  for  arbitration.  They  say  that  they  submitted  this  dis- 
pute between  them  and  the  plaintiffs  to  the  architect,  and  that 
a  certain  award  was  made.  I  have  declined  to  let  them  prove 
that,  because  [there  is  nothing  in  this  case  which  shows  that  the 
plaintiffis  here  agreed  to  submit  this  claim  to  arbitration  by  any- 
body. There  is  absolutely  no  proof  that  they  ever  agreed  to 
submit  it  to  arbitration.]  [5] 

^^  The  other  defence  is  what  you  have  heard  counsel  and  my- 
self trying  to  clarify,  and  which  I  may  probably  have  made  less 
clear  to  you  by  the  remarks  which  I  have  made.  I  will  say 
that  [the  defendants  have  been  unable  to  show  intelligibly  what 
they  do  claim,  and  hence,  in  my  view  of  the  case,  the  plainti£k 
are  entitled  to  recover  for  the  balance  claimed.]  [6]  Accord- 
ing to  my  view  of  this  contract,  the  plaintiffs  agreed  to  do  a 
certain  amount  of  work  for  $1,768,  and  afterwards  the  range 
work  was  taken  out  of  that  bill,  and  the  remaining  contract 
was  $1,515.  There  is  no  dispute  as  to  the  manner  in  which  the 
work  was  done,  and  the  defendants  admit  that  the  work  done  by 
plaintiffs  was  done  in  a  proper  and  workmanlike  manner.  [I 
therefore  direct  you  to  find  for  the  plaintiffs  for  $645,  with  in- 
terest.] "  [7] 

Verdict  and  judgment  for  plaintiff  for  $704.14. 

JErrart  assigned  were  (1,  2)  rulings  on  evidence ;  (8)  in  di- 
recting verdict  for  $704.14  ;  (4-7)  above  instructions,  quoting 
instructions,  but  not  quoting  biUs  of  exceptions  or  evidence. 
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Edward  F.  Pugk,  Henry  Flanders  with  him,  for  appellants. — 
The  case  was  for  the  jury :  Lerch  v.  Bard,  158  Pa.  578. 

The  case  is  strictly  analogous  to  that  of  a  subcontractor  in 
a  mechanic's  lien,  who  must  inquire  into  the  provisions  of  the 
original  contract,  and  is  bound  by  them  :  Schroeder  v.  Gallaiid, 
134  Pa.  277  ;  Tebay  v.  Kirkpatrick,  146  Pa.  120  ;  Cook  v.  Mur- 
phy, 150  Pa.  41 ;  McElroy  v.  Braden,  152  Pa.  81 ;  Faunce  v. 
BurkQ,  16  Pa.  469. 

Where  the  contract  provides  that  any  dispute  should  be  re- 
ferred to  an  arbiter,  the  contractor  cannot  maintain  an  action 
unless  he  shows  that  the  dispute  has  been  so  referred,  or  that 
he  has  offered  to  do  so :  Hartupee  v.  Pittsburgh,  97  Pa.  107 ; 
Hamilton  v.  Hart,  125  Pa.  142 ;  Kennedy  v.  Poor,  151  Pa.  472 ; 
Irwin  V.  Shultz,  46  Pa.  74 ;  Hostetter  v.  Pittsburgh,  107  Pa.  482. 

Wm.  Henry  Lex^  for  appellees. — The  specifications  say  noth- 
ing about  the  power  of  the  architect  to  arbitrate.  Plaintiffs' 
estimate  referred  to  them  alone. 

All  that  plaintiffs  needed  to  know,  even  under  the  mechan- 
ic's lien  cases,  was  contained  in  the  plans  and  specifications. 
The  question  of  their  neglect  to  lien  was  not  involved.  The 
letters  proposed  to  do  the  work  according  to  the  plans  and  spec- 
ifications.    All  reference  to  the  contract  as  such  is  omitted. 

In  order  to  bind  the  plaintiffs  to  an  arbitration,  it  must 
plainly  appear  that  they  expressly  agreed  to  submit  their  claim 
to  arbitration :  Lauman  v.  Young,  81  Pa.  806 ;  Mentz  v.  Arme- 
nia Fire  Ins.  Co.,  79  Pa.  478. 

The  case  is  not  strictly  analogous  to  that  of  subcontractors 
under  the  mechanic's  lien  laws.  The  cases  on  that  subject  are 
all  decided  upon  the  basis  of  the  enforcement  of  a  right  to  lien, 
which  is  purely  statutory.  And  they  are  all  decided  in  relation 
to  the  effect  the  contract  may  have  upon  the  owner.  The 
present  case  is  one  between  a  contractor  and  subcontractor,  in 
which  the  owner  is  not  interested :  Nice  v.  Walker,  158  Pa.  128. 

Opinion  by  Mb.  Justiob  Gbben,  March  5, 1894: 

We  think  the  learned  court  below  was  in  error  in  giving  a 

binding  instruction  to  the  jury  to  find  for  the  plaintiffs  the 

designated  sum  of  $645.     The  amount,  if  any,  to  which  the 

plaintifEs  were  entitled  was  a  disputed  question  of  fact  which 
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could  only  be  decided  by  the  jury.  There  was  conflicting  tea* 
timony  on  that  subject,  the  defendants  claiming  that  the  plain* 
tiffs  had  been  paid  in  full  and  were  entitled  to  nothing.  The 
credibility  of  the  witnesses,  the  several  payments  made  on  ac- 
count, the  question  whether  the  plaintifb  had  furnished  fire* 
place  fronts  and  hearths  at  1140.00  each  and  grates,  or  backs  and 
jambs  at  $40.00  each,  or  others  in  their  place  at  a  lower  price 
selected  by  Mrs.  Sinnickson  in  conformity  with  a  right  ol  such 
selection  on  her  part  under  the  original  contract,  were  all  mat- 
ters for  the  consideration  of  the  jury.  The  question  whether 
Mrs.  Sinnickson  had  a  right  to  select  fronts  and  hei^rths,  and 
gmtes,  or  backs  and  jambs,  at  a  lower  price  than  1140.00  each,, 
and  to  have  the  contract  price  abated  by  the  difference  in  price^ 
was  a  question  of  the  construction  of  the  contract  and  there- 
fore for  the  court.  But  that  question  is  not  presented  in  the 
charge  nor  in  any  points  submitted  on  either  side.  We  are 
ver}*^  clear  however  that  she  did  have  the  right  to  make  such 
selection,  and  if  she  did  so  select,  she  was  entitled  to  have 
credit  on  the  contract  price  for  the  difference  in  the  price  as 
against  the  original  contractors,  and  that  they  had  the  right  to 
a  similar  credit  against  the  plaintiffs  who  contracted  with  them 
for  this  part  of  the  work.  The  privilege  of  selecting  these 
articles  at  a  lower  price  than  $40.00  each  would  be  meaningless^ 
if  she  was  to  receive  no  benefit  from  such  selection. 

It  is  somewhat  doubtful  whether  the  plaintiffs  would  be  con- 
clusively bound  by  the  arbitration  of  the  architect.  We  have 
not  the  whole  contract  between  the  owner  and  the  defendants 
before  us,  and  do  not  know  whether  a  knowledge  of  its  entire 
contents  would  affect  the  question  or  not.  But  the  letter  of 
the  plaintiffs  to  the  defendants  dated  July  11,  1890,  distinctly 
proposed  to  supply  the  work  and  materials  in  question  accord- 
ing to  the  plans  and  specifications  of  the  architect,  and  the 
subsequent  correspondence  between  the  plaintiffs  and  the  ar- 
chitect indicates  that  all  the  plaintiff's  work  was  furnished  un* 
der  and  in  accordance  with  the  plans  and  specifications  of  the 
architect,  and  subject  to  his  immediate  supervision  and  control. 
Moreover  the  plaintiff's  letter  and  proposal  to  the  architect, 
dated  May  6,  1891,  contains  a  distinct  memorandum  of  the  se- 
lection by  Mrs.  Sinnickson  of  the  articles  in  question  at  much 
reduced  prices,  recognized  and  acknowledged  by  the  plaintiffs. 
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and,  as  we  understand,  an  agreement  to  place  them  all  in  at 
the  prices  named,  amounting  to  $597  instead  of  $1,040,  which 
would  be  the  original  contract  price  at  $40.00  each.  We  are  at  a 
loss  to  discover  upon  what  principle  the  plaintiffs  can  claim  to- 
recover  $1,040  for  work  which  they  apparently  agreed  in  writ- 
ing to  do  for  $597.  The  idea  that  the  owner,  if  she  selected 
articles  costing  less  than  $1,040  was  nevertheless  bound  to  pay 
that  price  because  the  expression  in  the  contract  giving  her  the 
right  of  selection  was  '^  within  the  above  figures,'*  is  altogether 
untenable.     We  cannot  sanction  it  in  any  point  of  view. 

Now  while  the  determination  of  such  a  question  as  this  was^ 
probably  not  within  the  function  of  the  architect  acting  as  ar- 
bitrator, we  incline  to  think  that  the  defendants*  offer  to  prove 
the  reference  to,  and  action  by  the  arbitrator  should  have  been 
received,  leaving  the  consideration  of  its  effect  for  the  subse* 
qnent  action  of  the  court  upon  all  the  testimony.  It  probably 
would  have  but  little  effect  on  the  cause,  because  the  conten* 
tion  between  the  parties  seems  to  turn  upon  the  question 
whether  the  plaintiffis  are  entitled  to  charge  the  defendants 
$1,040  for  the  fireplace  fronts  and  grates,  or  backs  and  jambs, 
or  $597,  and  on  that  subject  we  think,  as  we  are  at  present  ad* 
vised,  that  they  can  only  charge  the  lower  sum. 

The  plaintiff,  Charles  H.  Harrison,  being  on  the  witness  stand, 
admitted  that  he  had  seen  and  read  the  original  specifications, 
and  he  read  from  them  on  the  stand  the  portion  relating  to  this 
subject.  It  is  as  follows :  "  The  new  tiles  for  fireplace  fronts 
and  hearths  to  be  estimated  at  $40.00  each,  each  fireplace  set 
complete,  and  the  grates  or  backs  and  jambs  are  to  be  included 
also  in  this  proposal  at  $40.00  each.  The  owner  is  to  have  the 
privilege  of  selecting  all  these  articles  within  the  above  figures." 
It  will  be  observed  that  the  figure  $40.00  each  was  only  an  esti- 
mated figure,  and  was  subject  to  the  owner's  right  to  select  all 
the  articles  ^^  within  the  above  figures,*'  that  is,  at  lower  fig- 
ures. The  witness  also  admitted  that  the  owner  had  the  right 
of  selection  within  the  figures,  that  she  had  made  such  selec- 
tion, and  that  the  fireplaces,  backs  and  jambs  which  she  so  se- 
lected he  had  put  in.  His  own  proposition  of  May  6, 1891,  to 
put  these  in  at  a  cost  of  $597,  was  followed  by  a  letter  from  the 
architect,  dated  May  9,  1891,  directing  the  plaintiffs  to  put 
them  in  at  that  price,  and  to  do  it  as  a  part  of  the  plaintiffs' 
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contract  with  Stacy  Reeves  &  Sons,  reporting  the  same  to  them. 
As  we  understand,  all  this  was  done,  and  it  certainly  would  be 
a  matter  for  the  jury  to  decide  whether  the  work  was  put  in  at 
the  price  thus  proposed  and  accepted  or  not. 

The  assignments  of  error  are  all  sustained. 

Judgment  reversed  and  new  venire  awarded. 


Colgan's  Estate.     Brown's  Appeal. 

[Marked  to  be  reported.] 

Decedents^  estaiesSet^ff-^Claimfor  servicea^Evidence. 

At  the  audit  of  an  executor^s  account,  a  claim  for  boarding  and  nursing 
amounting  to  eight  hundred  dollars  was  presented  against  decedent^s  es- 
tate. It  also  appeared  from  the  evidence  that  the  claimant  had  purchased 
from  decedent  a  farm,  giving  a  judgment  for  the  greater  part  of  the  pur- 
chase money.  The  remainder,  amouuting  to  eight  hundred  dollars,  was 
to  be  paid  in  cash  if  decedent  ever  needed  it.  During  her  lifetime  dece- 
dent never  demanded  this  money,  nor  had  claimant  demanded  from  her 
any  payment  of  board.  Held,  that  decedent's  right  to  demand  the  pay- 
ment of  the  balance  of  purchase  money  continued  until  her  death,  and 
was  not  extinguished  by  that  event,  and  that  the  one  debt  should  be  ap- 
plied to  the  payment  of  the  other. 

Argued  Feb.  27,  1894.  Appeal,  No.  161,  July  T.,  1893,  by 
Grace  Ann  Brown  et  al.,  legatees,  from  decree  of  O.  C.  Chester 
Co.,  overruling  exceptions  to  auditor's  report,  distributing  e^ 
tate  of  Sarah  Colgan,  deceased.  Before  Stbrebtt,  C.  J., 
Gbben,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Adjudication  of  executor's  account. 

Before  the  auditor,  W.  S.  Harlan,  Esq.,  Jesse  Jackson  claimed 
eight  hundred  dollars  for  boarding  and  nursing  decedent.  It 
appeared  from  the  evidence  that  Jackson  had  purchased  dece- 
dent's real  estate  in  her  lifetime,  the  considemtion  in  the  deed 
being  twenty-eight  hundred  dollars.  Two  thousand  dollai*s 
were  secured  by  judgment,  and  the  remainder  was  to  be  paid 
in  cash  "if  Sarah  Colgan  ever  needed  it."  No  demand  was 
made  in  her  lifetime.  The  auditor  allowed  the  claim  for  nurs- 
ing, and  refused  to  set  off  against  it  the  balance  alleged  to  be 
due  on  account  of  the  real  estate. 

Exceptions  to  auditor's  report  were  overruled,  in  an  opinion, 
after  reciting  the  facts,  as  follows,  by  Waddell,  P.  J. : 


Digitized  by 


Google 


' 


COLGAN'S  ESTATE.     BROWN'S  APPEAL.  141 

1894.]  Opinion  of  Court  below— Argaments. 

"Without  determining  whether  it  was  not  the  duty  of  the 
executor  to  enforce  this  demand,  if  any  existed,  yet  we  do  not 
see  how,  under  the  facts,  the  auditor  could  set  it  off,  or  pay  the 
claimant  with  his  own  debt,  if  he  had  the  power  to  enforce  the 
agreement.  If  Jesse  Jackson  was  undoubtedly  indebted  to  the 
estate,  this  probably  might  be  done.  His  liability,  however,  de- 
pends upon  his  agreement  made  with  the  decedent.  This 
agreement  is  not  disputed.  He  was  to  pay  these  eight  hun- 
dred dollars,  if  Sarah  Colgan  ever  needed  them.  She  was  to 
be  the  judge  of  her  own  necessities,  and  these  necessities  were 
such  as  would  arise  in  her  lifetime.  She  was  to  need  the  money, . 
not  those  who  came  after  her  as  legatees.  She  never  demanded 
it,  and  it  is  to  be  presumed  she  never  needed  it.  It  is  only 
needed  now  to  enable  the  legacies  to  be  paid.  She  left  estate 
enough  to  pay  all  her  debts,  but  not  enough  to  pay  all  the  leg- 
acies. We  think  the  necessity  contemplated  by  the  parties  to 
this  agreement  was  personal  to  Sarah  Colgan.^' 

Hrrors  assigned  were  dismissal  of  exceptions,  quoting  them. 

W.  S.  Harris^  for  appellant. — The  only  evidence  in  the  case 
is  of  an  unexecuted  intention  to  discharge  the  debt :  McGuire 
V.  Adams,  8  Pa.  286. 

If  Jackson  had  presented  his  bill  to  decedent,  the  almost 
irresistible  inference  is  that  she  would  have  called  upon  him 
for  the  tSOO  he  owed  her.  It  is  at  least  natural  to  surmise 
that  he  withheld  his  bill  from  her,  so  that  she  might  not  think 
she  needed  the  money  he  owed  her. 

If  the  donor  reserves  the  light  to  use  a  part  of  the  fund  with- 
out designating  how  much  or  what  part  of  it,  or  to  use  the 
whole  of  it  if  he  need  so  much  for  his  personal  comfort  or  busi- 
ness, then  the  gift  is  incomplete,  because  the  donor  has  not  re- 
linquished his  dominion  over  the  fund  given.  So  the  same 
would  be  if  several  articles  were  given,  and  the  right  reserved 
to  take  a  part  or  all  of  them,  or  even  of  a  single  article :  Thorn- 
ton on  Gifts  and  Advancements,  178,  §  208. 

In  eveiy  valid  gift  a  present  title  must  vest  in  the  donee,  ir- 
revocable in  the  ordinary  case  of  a  gift  inter  vivos :  Walsh's 
Ap.,  122  Pa.  177. 

Wm.  M,  Hayes^  J.  CarroU  Hayes  with  him,  for  appellee. — 
The  transaction  relating  to  the  farm  made  a  perfect  gift,  irrev- 
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^>oable  after  decedeut's  death  at  the  instance  of  legatees  under 
the  donor's  will:  8  A.  &  E.  Ency.  1821;  Thornton  on  Gifts 
and  Advancements,  77,  127 ;  Hackett  v.  Moxley,  26  Atl.  R. 
898;  Blanchard  v.  Sheldon,  48  Vt.  512;  Hess  v.  Brown,  111 
Pa.  129. 

A  right  reserved  in  a  deed  of  gift  to  desigfnate  a  beneficiary 
is  valid :  Lines  v.  Lines,  142  Pa.  149.  A  right  to  borrow  re- 
served, will  not  invalidate  a  gift.  Nor  a  reservation  of  interest : 
Doty  V.  Wilson,  47  N.  T.  680.  An  executed  gift  is  valid, 
though  a  condition  be  annexed  to  it,  as  to  certain  payments  out 
.  of  the  pi-oceeds :  Riegel  v.  Wooley,  81*  Pa.  227. 

When  a  gift  of  real  and  personal  estate  is  executed  or  other- 
wise fixed  in  the  beneficiary,  it  is  beyond  the  power  of  the  donor, 
-or  his  representative,  to  revoke  it:  Greenfield's  Est,  14  Pa. 
489.;  Cooper  v.  Burr,  46  Barb.  9. 

If  the  property  given  is  a  fund,  the  fact  that  the  donor  re- 
tains possession  and  control  of  it  does  not  divest  an  executed 
gift:  Robert's  Ap.,  86  Pa.  84;  Worrall  v.  Jacob,  8  Meriv.  266; 
Knye  v.  Moore,  1  S.  &  St.  61 ;  Sidmouth  v.  Sidmouth,  2  Beav. 
447;  Kiddell  v.  Farnell,  6  Weekly  R.  824;  Browne  v.  Caven- 
dish,  IJ.  &  LaT.  606 ;  Evans  v.  Jennings,  6  Weekly  R.  616 ; 
Langdon  v.  Allen,  1  W.  N.  896 ;  Worth  v.  Case,  42  N.  T.  862  ; 
Thornton  on  Gifts  and  Advancements,  181. 

Appellant  seems  to  rely  upon  the  case  of  McGuire  v.  Ad- 
.ams,  8  Pa.  286,  a  case  decided  in  1848,  that  is  at  best  but 
jneagerly  reported,  and  which  the  court  dismissed  with  a  hasty 
per  curiam  opinion,  likening  it  in  principle  to  an  earlier  equally 
brief  case  (Campbell's  Est.,  7  Pa.  100)  that  in  no  wise  can  be 
taken  to  apply  to  the  facts  of  our  case. 

Even  if  the  reservation  of  our  case  were  construed  to  be  a 
power  of  revocation,  this  would  still  not  affect  the  validity  of 
the  gift  if  such  power  of  revocation  was  not  exercised  during 
donor's  lifetime :  Dickerson's  Ap.,  116  Pa.  210 ;  Lines  v.  Lines, 
142  Pa.  167 ;  8  A.  &  E.  Ency.  L.,  1840. 

Even  should  it  be  decided  appellant's  contention  is  with 
merit,  we  submit  the  proper  procedure  was  for  the  executor  to 
bring  suit  for  the  sum  claimed. 

Opinion  by  Mr.  Justiob  Gbbbn,  March  6, 1894. 

When  the  deed  for  the  farm  was  executed  and  delivered  by 
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Sarah  Colgan  to  Jesse  Jackson  for  the  consideration  of  $2,800, 
of  which  $2,000  was  secured,  the  remaining  $800  was  a  debt 
due  and  owing  by  Jackson  to  his  grantor.  It  was  admitted 
before  the  auditor  that  this  sum  was  to  be  paid  if  Sarah  Golgan 
ever  needed  it.  She  therefore  had  the  legal  right  to  demand 
it,  and  that  right  continued  until  the  time  of  her  death.  She 
did  not  demand  the  money  in  point  of  fact  but  she  never  sur- 
rendered her  right  to  do  so,  and  did  nothing  to  extinguish  the 
debt.  The  grantee  Jackson  now  claims  that  Sarah  Golgan  was 
indebted  to  him  at  the  time  of  her  death  for  eighty  weeks  board- 
ing and  nursing  furnished  by  him,  and  which  he  claims  was 
worth  ten  dollars  per  week,  amounting  in  all  to  $800.  He 
never  demanded  payment  of  this  claim  during  Sarah  Colgan's 
life,  and  it  can  well  be  understood  that  she  omitted  to  demand 
payment  of  the  $800.  due  her  on  account  of  the  fact  that  she 
was  receiving  boarding  and  nursing  from  him.  But  it  will  re- 
quire some  effort  to  believe  that  if  he  had  presented  his  bill 
during  her  life  she  would  not  thereupon  have  expressed  her 
need  of  the  $800  which  he  owed  her  on  the  land.  However 
that  may  be,  it  cannot  be  questioned  that  any  one  who  i^  in 
debt  has  need  for  the  use  of  money  for  the  extinguishment  of 
the  debt  Literally  the  debt  due  by  Jackson  to  the  decedent 
was  never  surrendered  or  extinguished  up  to  the  moment  of  her 
death,  and  we  do  not  understand  how  the  mere  fact  of  the  death 
•could  produee  such  extinguishment.  At  the  very  moment  of 
her  death  other  persons  became  vested  with  her  rights,  and  as 
to  them  nothing  but  the  absolute  discharge  of  the  debt  by  her 
in  her  lifetime,  or  its  disposition  by  will,  could  relieve  Jack- 
son from  the  obligation  to  pay  it.  It  is  not  enough  to  say  she 
did  not  demand  it.  She  had  the  right  to  demand  it  up  to  the 
instant  of  her  death,  and  that  right  she  never  surrendered.  It 
was  therefore  an  asset  of  her  estate.  The  claim  of  $800  for 
boarding  and  nursing  was  allowed  by  the  auditor  and  learned 
court  below,  but  they  refused  the  set-off  of  the  $800  owing  by 
Jackson  to  the  decedent,  because  she  never  demanded  its  pay- 
ment. We  cannot  assent  to  that  conclusion,  and  therefore  hold 
that  the  one  debt  should  have  been  applied  to  the  payment  of 
the  other  for  which  it  was  certainly  needed. 

The  decree  of  the  court  below  is  reversed,  and  the  record  is 
remitted  with  direction  to  make  distribution  in  accordance  with 
this  opinion  at  the  cost  of  the  appellee. 
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J.  C.  McNaughton  Co.  v.  Haldeman,  Appellant. 

[Marked  to  be  reported.] 

Wagering  coTUraci—Stock  gambling— Margins, 

Where  the  profits  of  stock  transactioDS  are  paid  over  by  the  broker  to 
his  customer,  but  the  amount  of  the  original  margin  is  left  in  the  hands  of 
the  broker,  the  cui^mer  may  recover  the  margin  in  an  action  against  the 
broker. 

Promissory  noiesSetUement  of  stock  transactions— Evidence. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory  note, 
the  deposition  of  the  maker  of  the  note,  a  broker,  is  inadmissible,  which 
admits  that  the  maker  received  margins  from  the  payee,  but  does  not  aver 
that  he  ever  repaid  them,  or  that  the  note  was  given  exclusively  for  profits. 

Argued  Feb.  8,  1894.  Appeal,  No.  8,  Jan.  T.,  1894,  by  de- 
fendant, Thomas  J.  Haldeman,  from  judgment  of  C.  P.  Dela- 
ware Co.,  June  T.,  1890,  No.  81,  on  verdict  for  plaintiflf,  J.  C. 
McNaughton  Co.  Before  Stebrett,  C.  J.,  Grebn,  Mitchell, 
D^A^N  and  Fell,  JJ.    Affirmed. 

Assumpsit  on  promissory  note  by  indorsee  against  indorser. 

At  the  trial,  before  Clayton,  P.  J.,  it  appeared  that  I.  L. 
Haldeman  was  a  stock  broker,  and  J.  C.  McNaughton  was  one 
of  bis  customers.  In  settlement  of  certain  transactions  between 
them,  the  note  in  suit  was  given  by  Haldeman  to  McNaughton. 
Before  the  note  was  given  to  McNaughton,  it  was  indorsed  by 
T.  J.  Haldeman.  After  the  payee  received  it,  he  wrote  his  own 
name  over  that  of  T.  J.  Haldeman,  and  the  name  of  the  com- 
pany of  which  he  was  president  and  treasurer  under  the  name 
of  T.  J.  Haldeman.  The  note  with  its  indorsements  was  as 
follows : 

"Phila.,  Dec.  6, 1889- 

**  Four  months  after  date  I  promise  to  pay  to  the  order  of  J. 
C.  McNaughton,  six  hundred  and  forty-three  dollars,  at  807 
Green  St.,  Phila.,  without  defalcation  for  value  received. 

(Signed,)  "  I.  L.  Haldbmak." 

Endorsed  as  follows  in  the  following  order :  "  J.  C.  McNaugh- 
ton, T.  J.  Haldeman,  J.  C.  McNaughton  Co.,  J.  C.  McNaugh- 
ton, Treas." 
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It  appeared  that  the  note  in  suit  was  a  renewal  of  another 
note  for  a  like  amount. 

Under  objection  and  exception,  the  court  refused  to  admit 
in  evidence  the  deposition  of  I.  L.  Haldeman,  which  was  as 
follows : 

"  When  I  delivered  the  note  to  him,  T.  J.  Haldeman  was 
the  only  name  on  the  back.  Mr.  Haldeman  did  not  receive 
any  consideration  or  value  from  any  person  that  I  know.  To 
my  knowledge  he  did  not  have  any  interest  in  or  receive  any 
value  or  derive  any  benefit  from  the  note  in  any  manner.  He 
was  never  the  holder  or  the  owner  of  the  note.  I  had  the  note 
myself  and  I  delivered  it  to  Mr.  McNaughton.  To  my  knowl- 
edge he  was  never  indebted  to  Mr.  McNaughton  in  any  man- 
ner, or  to  any  person  through  this  note.  Q.  Can  you  tell  us 
how  this  note  originated?  A.  It  was  to  settle  a  balance  in  a 
stock  transaction  between  J.  C.  McNaughton  and  myself.  That 
balance  was  made  up  of  profit  and  losses  in  thase  transactions. 
Mr.  McNaughton  came  into  my  office  an  entire  stranger  to 
me,  about  four  or  five  years  ago ;  he  wanted  to  deal  in  stock. 
I  was  a  stock  broker.  He  proposed  to  deal  on  margin,  making 
his  margin  as  small  as  possible,  never  more  than  one  per  cent. 
That  was  not  a  purchase  of  stock.  (That  is  a  sort  of  gambling 
in  stock.)  With  the  money  he  furnished  me,  I  did  not  actu- 
ally purchase  any  stock.  With  that  kind  of  a  margin,  stocks 
were  never  actually  purchased  by  brokers.  A  person  who 
wants  to  buy  stock  through  a  broker  has  to  put  up  a  margin 
of  from  ten  to  fifteen  per  cent.  McNaughton  never  asked  me 
to  buy  stock  for  him.  I  never  bought  or  held  any  stock  for 
Mr.  McNaughton.     He  never  demanded  any  stock  from  me. 

"  Mr.  Broomall,  for  plaintiff,  objects  to  all  this  testimony  as 
irrelevant. 

"  I  did  not  make  a  failure.  A  firm  that  I  dealt  with  in  New 
York  failed,  and  could  not  make  good  their  margins  which  I 
had  put  up  with  them.      » 

"  All  the  margins  which  I  got  from  Mr.  McNaughton  went 
to  the  New  York  firms  which  I  dealt  with.  Mr.  McNaughton 
had  been  dealing  in  marginal  stock  transactions  long  before 
he  dealt  with  me,  and  he  dealt  with  me  four  or  five  years.  He 
was  what  I  call  dealing  in  liberal  quantity  with  stocks.  In 
my  talk  with  him  I  knew  that  he  undei-stood  marginal  trans- 
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actions.  During  the  foar  or  five  years  he  dealt  with  me  he 
never  got  any  stock  from  me«  nor  asked  for  any.  If  he  had 
asked  for  any  in  his  transactions  with  me,  he  would  have  had 
to  leave  money  with  me  to  purchase  them.  He  never  had 
stock  enough  with  me  with  sufficient  margin  at  any  time  to 
purchase  any  one  kind  of  stock.  His  margin  was  scattered 
amongst  different  kinds  of  stock;  sometimes  ten  or  twelve 
different  kinds  of  stock. 

^^  In  these  marginal  transactions  there  was  no  stock  purchased, 
but  if  the  stock  went  down  that  he  had  his  margin  on,  and  he 
wanted  to  hold  on  to  his  chances  of  making  a  profit  out  of  it, 
he  had  to  put  up  an  additional  customary  margin  which  was 
generally  one  per  cent,  but  if  the  market  value  of  the  stock 
that  he  was  keeping  his  margin  good  on,  went  up  in  value, 
then  he  was  entitled  to  the  difference.  That  was  the  process 
under  which  Mr.  McNaughton  and  myself  came  to  that  settle- 
ment under  which  the  note  was  given.  I  had  had  a  number  of 
settlements  with  him  during  our  business  transactions,  and  that 
is  the  way  it  was  always  done.  I  kept  an  account  of  the  stock 
Mr.  McNaughton  was  dealing  in  as  to  the  rise  and  fall  in  them. 
This  I  got  from  the  reports  in  the  stock  market,  and  no  stock 
was  ever  bought  or  sold. 

^^  The  note  in  suit  was  not  accepted  by  Mr.  McNaughton  for 
four  or  five  weeks  after  the  former  note  became  due. 

^^  He  refused  to  accept  the  note  unless  part  of  the  former  note 
was  paid.  I  never  agreed  to  buy  stock  for  Mr.  McNaughton 
and  he  never  asked  me  to.  I  paid  Mr.  McNaughton  all  the 
money  I  ever  borrowed  of  him,  and  at  the  time  the  note  was 
given  I  did  not  owe  him  a  cent  for  borrowed  money.  I  never 
did  send  Mi*.  McNaughton  notice  that  I  had  bought  stock  for 
him,  and  never  did  send  to  him  for  money  to  pay  for  stock 
that  I  had  bought  for  him."  [8] 

The  court,  under  objection  and  exception,  admitted  the  fol- 
lowing letter  from  defendant  to  plaintiff's  attorney,  offered  for 
the  purpose  of  showing  that  defendant  was  ^*  endorser  and  re- 
quested liability : " 

^^  I.  L.  Haldeman  has  a  new  note  with  my  indorsement  to 
take  this  one  up.  He  has  McNaughton's  promise  that  he  will 
give  him  one  more  year's  time  to  pay  it,  and  the  time  is  not  up 
until  this  new  note  comes  due.     I  do  not  understand  that  he 
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makes  the  demand  at  this  time.  I.  L.  Haldeman  will  renew 
the  note  and  pay  the  discount"  [1] 

The  court  below  said  in  the  presence  of  the  jury :  "  [Un- 
less the  company  knew  of  the  irregularity  of  the  indorsement, 
it  being  regular  upon  its  face,  Mr.  Haldeman  must  pay  the 
note.]  "  [2] 

Binding  instructions  for  plaintiff  were  given.  [4] 

£rrors  assigned  were  (1-4)  rulings  on  evidence  and  in- 
structions ;  quoting  instructions  and  evidence  but  not  bills  of 
exceptions. 

George  H.  Darlington  and  JS.  IT.  Rall^  for  appellant. — Where 
a  person  indorses  a  note  before  the  payee,  he  assumes  the  posi- 
tion of  second  indorser :  Shafer  v.  Bank,  54  Pa.  144 ;  Murray 
V.  McKee,  60  Pa.  85. 

If  this  note  is  subject  to  the  defence  that  it  is  void,  if  the 
jury  shall  find  that  it  was  given  in  consideration  of  a  settle- 
ment of  difference  in  a  gambling  transaction  in  stock,  the  posi- 
tion of  second  indorser  is  jeopardized,  as  the  first  indorser,  who 
is  the  payee  and  knows  all  about  the  transaction,  might  set  up 
^is  defence,  as  against  a  recovery  by  the  defendant  here,  against 
him. 

The  exclusion  of  the  deposition  of  the  maker  of  the  note  was 
error:  Comly  v.  Hillegass,  94  Pa.  188;  Harper  v.  Young,  112 
Pa.  419;  Brua's  Ap.,  55  Pa.  294;  Fareira  v.  Gabell,  89  Pa. 
89;  Gaw  v.  Bennett,  158  Pa.  247. 

W,  C.  Wilson^  for  appellee. — When  a  person  puts  his  name 
on  the  back  of  a  negotiable  paper  before  the  payee  has  indorsed 
it,  he  means  to  pledge  in  some  shape  his  responsibility  for  the 
payment  of  it,  and  in  the  absence  of  legal  evidence  he  assumes 
the  position  of  second  indorser :  Shafer  v.  Bank,  59  Pa.  144 ; 
Eilbert  v.  Finkbeiner,  68  Pa.  248 ;  Dreydoppel  v.  Bank,  134 
Pa.  499. 

And  prior  to  Jan.  1,  1856,  when  the  statute  of  frauds  went 
into  effect,  it  could  have  been  shown  by  parol  evidence  that  the 
intention  of  the  regular  indorser  was  to  guarantee  the  payment 
of  the  note  to  the  payee :  Leech  v.  Hill,  4  Watts,  448  ;  Taylor 
?.  McCune,  11  Pa.  460;  Eilbert  v.  Finkbeiner,  68  Pa.  248. 
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Speculation  is  not  gambling,  and  simply  because  a  man  buys 
when  low  and  sells  after  an  appreciation,  it  is  not  gambling. 
In  the  cases  in  Pennsylvania,  there  has  always  been  testimony 
as  to  the  real  character  of  the  transaction. 

It  has  never  been  sought  to  prove  the  illegality  of  the  con- 
tract simply  by  showing  there  had  been  purchases  and  sales  of 
stock  by  the  broker  on  behalf  of  the  customer,  or  that  a  broker, 
when  sued  to  recover  the  balance  due,  deposited  as  margin, 
could  set  up  the  defence  that  he  never  intended  to  buy  or  de- 
liver stock,  and  that  it  was  a  gambling  transaction,  because  he, 
the  broker,  was  gambling :  Brua's  Ap.,  55  Pa.  294 ;  Fareira  v. 
Gabell,  89  Pa.  89;  Ruchizky  v.  DeHaven,  97  Pa.  202. 

It  does  not  appear  whether  the  money  was  for  margins  de- 
posited or  whether  it  was  for  losses  by  the  broker.  If  it  was 
for  margins,  McNaughton  could  certainly  recover :  Peters  v. 
Grim,  149  Pa.  163. 

If  the  note  was  given  for  margins  it  does  not  necessarily  fol- 
low that  it  was  a  gambling  transaction,  even  if  the  stock  was 
bought  for  speculation.  Such  transactions  are  perfectly  legiti- 
mate. In  order  to  convert  such  transactions  into  wagers  the 
parties  must  agree  that  no  actual  stock  shall  be  sold  and  deliv- 
ered: Repplier  v.  Jacobs,  149  Pa.  167;  Fareira  v.  Gabell,  89 
Pa.  89. 

The  corporation  was  dealing  with  its  sometime  agent  in  this 
particular  transaction  as  with  a  stranger,  and  in  such  case  it 
cannot  be  presumed  that  the  agent  communicated  his  knowledge 
to  his  principal,  when  to  do  so  would  defeat  his  purpose.  This 
distinction  does  not  appear  to  have  been  drawn  in  any  Penn- 
sylvania case,  but  it  is  consonant  with  reason  and  principle,  and 
has  been  held  in  a  large  number  of  American  and  English  cases 
and  stated  by  text  writers.  See  Innerarity  v.  Merchants'  Bank, 
139  Mass.  332. 

In  Wilson  v.  Bank,  7  Atl.  R.  145,  an  affidavit  of  defence, 
setting  up  that  the  cashier  of  a  bank  was  an  officer  of  the  cor- 
poration procuring  the  discount  of  the  note,  and  that  the  cor- 
poration had  failed  to  give  consideration  for  the  note,  was  held 
to  be  insufficient. 

Opinion  by  Mb.  Justice  Green,  March  5, 1894  : 

It  is  impossible  to  tell  from  the  deposition  of  I.  L.  Haldeman 
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what  the  exact  consideration  of  the  note  in  suit  was.     He  says, 
**  It  was  to  settle  a  balance  in  a  stock  transaction  between  J.  C. 
MoNaughton  and  myself.     That  balance  was  made  up  of  profit 
and  losses  in  those  transactions."     He  further  said  that  he  never 
bought  any  stock  for  McNaughton  and  of  course  he  never  sold 
any.     He  however  received  money  from  McNaughton  by  way 
of  margins  and  he  had  a  number  of  settlements  with  him  dur- 
ing their  transactions.     Of  course  there  was  money  due  from 
I.  L.  Haldeman  to  McNaughton,  and  for  that  money  the  note 
in  suit  was  given.    It  was  made  payable  to  J.  C.  McNaughton 
and  was  indorsed  by  T.  J.  Haldeman,  the  defendant,  at  the  time 
of  its  delivery.     McNaughton  indorsed  it  over  the  name  of  T.  J. 
Haldeman,  as  he  had  a  perfect  right  to  do,  and  then  passed  it 
to  the  plaintiff  company.     This  action  is  by  the  indorsee  against 
the  indorser,  and  there  is  no  testimony  in  the  case  impeaching 
the  title  or  the  good  faith  of  the  plaintiff  in  acquiring  the  note. 
Whether  the  money  for  which  the  note  was  given  represented 
the  margins  which  J.  C.  McNaughton  had  deposited  with  I.  L. 
Haldeman,  or  whether  it  represented  profits  on  the  transactions, 
or  part  margins  and  part  profits,  the  testimony  utterly  fails  to 
tell  and  of  course  we  do  not,  and  cannot,  know.     It  certainly 
does  not  represent  the  proceeds  of  any  stocks  sold  because 
none  ever  were  sold.     We  cannot  say  that  it  does  not  represent 
the  money  deposited  by  way  of  margins,  and  we  are  not  at  lib- 
erty to  presume  an  illegal  consideration  in  the  absence  of  testi- 
mony to  establish  it.     The  witness  says  he  paid  McNaughton 
all  the  money  he  ever  borrowed  of  him,  but  he  does  not  say  that 
he  ever  paid  him  any  of  the  money  he  received  as  margins.     We 
decided  in  Peters  v.  Grim.,  149  Pa.  163,  that  where  the  profits 
of  stock  transactions  were  paid  over  by  the  broker  to  his  cus- 
tomer, leaving  the  amount  of  the  original  deposit  in  the  hands 
of  the  broker,  the  customer  could  recover  this  money  in  an  ac- 
tion against  the  broker.     And  so  here,  the  broker  admits  that 
he  received  margins  from  his  customer,  and  does  not  say  that 
he  ever  repaid  them.     He  does  not  say  that  the  note  was  given 
exclusively  for  profits  and  we  cannot  assume  that  it  was.     The 
action  is  on  negotiable  commercial  paper  in  the  hands  of  an  in- 
dorsee whose  title  is  not  impeached,  and  it  is  against  an  indorser 
who  had  nothing  to  do  with  the  transactions  out  of  which  it 
arose.    Upon  every  principle  the  legal  presumption  is  in  favor 
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of  the  validity  of  the  note,  and  we  think  the  learned  court  below 
was  entirely  right  in  excluding  the  deposition  of  I..L.  Halde- 
man  and  in  directing  a  verdict  for  the  plaintiff.    The  assigu- 
ments  of  error  are  all  dismissed. 
Judgment  affirmed. 


160    150 
lel80  m\ 

160^  ^^  Hinchman,  Appellant,  v.  Phila.  &  West  Chester  Tum- 

160       150*  pike  Road. 

23  SC  »249! 

[Marked  to  be  reported.] 

RaUroads^Tumpike  campaniea^ Street  raHiways^SaHe  of  railroad — 
Act  of  March  15,  I860. 

Where  a  turnpike  company  is  authorized  by  an  act  of  assembly  to  pur- 
chase the  road,  property  and -franchises  of  a  passenger  railroad  company; 
and  is  invested  with  the  like  powers,  privileges  and  inmiunities  as  the  rail- 
road company,  but  with  authority  to  remove  the  tracks,  the  turnpike  com- 
pany may,  after  the  expiration  of  twenty-seven  years,  rebuild  and  operate 
the  railroad. 

(Jorporatums^Charter— Forfeiture— Act  of  Feb,  19,  1849. 

In  such  a  case  the  removal  of  the  rails  and  the  sale  of  the  cars  and  prop- 
erty foimerly  belonging  to  the  railroad  in  pursuance  of  an  express  legis- 
lative authority,  raises  no  implication  of  abandonment  or  other  disability 
as  to  the  future  exercise  of  the  franchises.  The  provision  of  the  act  of 
Feb.  19,  1849,  as  to  forfeiture,  does  not  apply  to  such  case. 

No  charter  to  a  corporation  for  public  purposes  can  be  forfeited  except 
by  the  commonwealth  in  a  direct  proceeding  for  that  purpose. 

Submitted  Feb.  9,  1894.  Appeal,  No.  259,  Jan.  T.,  1894,  by 
plaintiff,  Charles  S.  Hinchman,  from  decree  of  C.  P.  Delaware 
Co.,  Sept.  T.,  1898,  No.  4,  dismissing  bill  in  equity.  Before 
Stbrrett,  C.  J.,  Green,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Bill  to  restrain  rebuilding  of  railroad. 

Plaintiff  by  his  bill  averred  that  he  was  a  stockholder  of  de- 
fendant company,  and  that  the  company  had  purchased  the 
rights  and  franchises  of  the  Delaware  County  Passenger  Rail- 
road Co.  in  the  year  1865,  and  had  operated  the  railroad  until 
November  of  that  year,  when  the  cars,  horses  and  harness  were 
sold ;  that  since  that  time  the  railroad  has  not  been  in  operation. 
That  in  March,  1893,  defendant  company  had  proceeded  to  re- 
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build  the  railroad  and  operate  the  same.     Plaintiff  prayed: 

(1)  That  defendant  company,  its  ofScers  and  servants,  be  en- 
joined from  rebuilding  said  railroad  and  operating  the  same ; 

(2)  that  the  rights  and  franchises  of  said  railroad  company  be 
decreed  to  have  lapsed  by  reason  of  nonuser ;  (8)  that  they  be 
decreed  to  be  null  and  void.     Demurrer  filed. 

The  act  of  March  29, 1859,  P.  L.  854,  incorporating  the  Del- 
aware County  Passenger  Railroad  Company,  provided : 

^  Sec.  1.  Be  it  enacted  ....  That  James  Miller  ....  be 
and  they  are  constituted  and  appointed  commissioners  to  organ- 
ize an  incorporated  company  by  the  name  of  the  Delaware 
County  Passenger  Railroad  Company  with  power  to  lay  and 
construct  a  railway,  of  the  same  gauge  as  the  present  passen- 
ger railway  in  the  city  of  Philadelphia  with  double  or  single 
track  connecting  with  the  West  Philadelphia  Passenger  Railway 
on  Market  street  at  or  near  the  western  terminus  thereof  on 
said  street,  and  extending  westwardly  along  said  Market  street 
to  the  West  Chester  plank  road,  and  along  said  plank  road  as 
far  from  time  to  time  as  the  public  convenience  may  require  or 
the  public  use  may  justify.  Provided,  however,  That  before 
the  said  West  Chester  plank  road  shall  be  used  for  said  purpose 
the  assent  of  said  company  shall  be  bad  and  obtained  and  that 
said  railroad  may  be  laid  or  constructed  on  said  plank  road  at 
its  present  grade. 

^^  Sec.  4.  That  said  incorporation  shall  be  organized  as  speci- 
fied by  an  act  entitled  '  An  act  regulating  railroad  companies,' 
passed  February  nineteenth,  one  thousand  eight  hundred  and 
forty-nine,  and  the  several  supplements  thereto ;  and  when  or- 
ganized shall  be  governed  and  regulated  by  the  provisions  there- 
of, in  all  respects,  so  far  as  said  provisions  are  applicable  thereto." 

The  act  of  March  15, 1865,  P.  L.  856,  provided : 

*^  Sec.  1.  Be  it  enacted  ....  That  in  case  of  a  sale  of  the 
road,  property  and  franchises  of  the  Delaware  County  Passen- 
ger Railroad  Company  under  the  present  or  any  future  mort- 
gage, or  in  pursuance  of  any  judicial  decree  or  proceeding,  it 
shall  be  lawful  for  the  president  and  managers  of  the  Philadel- 
phia and  West  Chester  Turnpike  Road  Company  to  purchase 
the  same  with  their  corporate  funds ;  and  the  said  turnpike 
road  company  shall  thereupon  become  and  be  the  absolute  own- 
ers of  said  road,  property  and  franchises  and  invested  with  the 
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like  powers,  privileges  and  immunities  and  subject  to  the  same 
restrictions  and  conditions  as  the  said  the  Delaware  County 
Passenger  Railroad  Company  were  before  such  sale  invested 
with  and  subject  to.  Provided,  That  the  said  turnpike  road 
company  may  remove  the  tracks  and  superstructure  of  said 
railroad  and  dispose  of  the  materials  thereof  and  of  the  other 
property  so  purchased  upon  condition  however  that  they  shall, 
within  three  months  after  the  removal  of  any  part  of  said  track 
and  superstructure,  restore  that  part  of  their  road  to  as  good 
order  and  condition  for  public  travel  as  the  same  was  in  before 
said  railroad  track  was  laid ;  and  Provided,  further.  That  this  act 
shall  not  be  construed  to  impair  or  in  anywise  affect  the  provi- 
sions of  the  several  acts  of  assembly,  relating  to  the  said  turn- 
pike road  company." 

Demurrer  sustained,  in  following  opinion,  by  Clayton,  P.  J. : 

"  Can  an  individual,  by  a  private  bill  in  equity,  procure  the 
forfeiture  of  a  charter?  We  are  of  opinion  that  he  cannot. 
The  stockholders  can,  if  they  desire  it,  proceed  to  dissolve  the 
corporation,  but  this  has  not  been  done.  A  court  of  equity 
can  only  bind,  by  its  decree,  the  paities  before  it.  The  com- 
monwealth is  not  a  party,  and  it  alone  is  interested  in  declaring 
the  forfeiture  asked  for.  All  laws  creating  a  forfeiture  are  to 
be  strictly  construed.  The  mere  fact  that  an  act  has  been 
committed  that  might  amount  to  a  forfeiture  will  not  have 
that  effect  until  the  party  affected  has  actually  taken  advantage 
of  his  right  to  forfeit. 

"All  forfeitures  may  be  waived,  and,  being  once  waived, 
cannot  be  revived  for  the  same  causes.  Until  the  common- 
wealth, therefore,  actually  declares  the  forfeiture,  the  company 
exists.  It  would  be  clearly  against  equity  for  the  common- 
wealth to  lay  by  until  the  company,  in  good  faith,  makes  an 
effort  to  honorably  carry  out  the  purposes  of  its  charter,  and 
then  proceed  for  a  forfeiture,  solely  because  of  its  laches  in  not 
having  sooner  exercised  its  powers. 

"  The  only  reason  alleged  for  the  forfeiture  is,  that  the  char- 
ter was  granted  subject  to  section  19  of  the  general  railroad 
law  of  1849,  which  provides  for  a  forfeiture  where  a  railroad 
is  permitted  to  fall  into  decay  for  over  two  years.  It  may  be 
doubted  whether  this  clause  applies  to  this  charter.  It  may  be 
that  the  reference  to  the  act  of  1849  only  applies  to  the  organ- 
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izatioQ  of  the  company  in  this  case.  This  view  is  strengthened 
by  the  fact  that  subsequent  legislation  gave  express  permis- 
sion to  discontinue  the  operation  of  the  road  without  providing 
either  for  a  forfeiture  after  any  particular  time,  or  for  a  wind- 
ing up  of  the  company. 

"  But  it  is  a  well  settled  principle  of  law  that  no  charter  to 
a  corporation  for  public  purposes  can  be  forfeited,  except  by 
the  commonwealth,  in  a  proceeding  for  that  direct  purpose: 
Turnpike  Co.  v.  McConaby,  16  S.  &  R.  140 ;  lb.  146 ;  1  P.  & 
W.  426 ;  Irvine  v.  Bank,  2  W.  &  S.  203 ;  Ang.  &  Ames,  Corp., 
10th  ed.  816 ;  Commonwealth  v.  Allegheny  Bridge  Co.,  20 
Pa.  186 ;  Ritter  &  Sons  Ferry  Co.,  14  Pa.  C.  C.  R.  10." 

Errors  assigned  were,  (1)  in  sustaining  demurrer ;  (2)  dis- 
missing bill ;  (3,  4)  in  not  entering  decree  against  defendant. 

Q-arrett  JE.  Smedley^  and  J.  McGregor  GHhh^  for  appellant. — 
The  provisions  of  the  general  act  of  1849  were  as  much  a 
part  of  the  charter  of  the  railroad  company  as  if  it  had  been 
written  in  the  special  act  of  incorporation :  R.  R.  v.  Casey,  26 
Pa.  801. 

There  is  an  implied  contract  on  the  part  of  the  corpoiution 
that  it  will  perform  the  duties  and  exercise  the  privileges  con- 
ferred by  the  charter.  When  it  is  expressed  in  the  act  of  in- 
corporation itself,  or  in  a  general  statute  in  force  at  the  time 
of  the  grant  or  in  the  organic  law  of  the  state,  that  the  legisla- 
ture shall  have  power  to  revoke  or  annul  a  charter,  such  pro- 
vision becomes  a  condition  of  the  grant  and  one  of  the  terms 
of  the  contract:  Lumber  &  Boom  Co.  v.  Com.,  100  Pa.  438; 
Com.  V.  Lykens  Water  Co.,  110  Pa.  391. 

Independent  of  the  provisions  of  the  act  of  incorporation,  the 
charter  became  voidable  by  reason  of  the  nonuser  of  the  fran- 
chises :  Com.  V.  Bank,  28  Pa.  888.  This  is  a  ground  for  for- 
feiture :  Com.  V.  Hulings,  129  Pa.  317 ;  Pierce  on  Railroads,  11 ; 
Turnpike  Co.  v.  Com.,  1  Penny.  468 ;  Act  of  June  19,  1871, 
P.  L.  1361 ;  Western  Penna.  R.  R.  Co.'s  Ap.,  104  Pa.  399. 

Under  the  act  of  June  19, 1871,  P.  L.  1361,  a  court  of  equity 
bas  jurisdiction  to  inquire  whether  a  railroad,  chartered  under 
the  act  of  1868,  possesses  the  franchises  it  claims,  and,  if  not, 
injunction  is  the  appropriate  remedy  for  the  wrong :  Edgewood 
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R.  R.  Co.'s  Ap.,  79  Pa.  267 ;  Western  Penna.  R.  R.  Co.'s  Ap., 
104  Pa.  899. 

A.  Lewis  Smith,  for  appellee. — That  which  was  bought  at  the 
judicial  sale  was  the  **  road,  property  and  franchises "  of  the 
Delaware  County  Passenger  Railroad  Co.  The  franchises  con- 
sisted of  the  right  to  lay  and  construct  a  railway  with  single 
or  double  track,  connecting  with  the  West  Philadelphia  Pas- 
senger Railway  on  Market  street  and  extending  westwardly  on 
Market  street  to  the  West  Chester  plank  road,  and  along  the 
latter  ^^  as  far,  from  time  to  time,  as  the  public  convenience  may 
require,  or  the  public  use  may  justify." 

It  is  no  uncommon  thing  for  the  franchise  to  be  held  in  abey- 
ance, or  for  its  exercise  to  be  suspended.  Scarcely  a  corpora- 
tion uses  all  its  powers  all  the  time. 

No  case  can  be  cited  where  a  collateral  franchise  has  been 
forfeited  for  nonuser.  Every  adjudicated  case  is  one  whei'e 
the  penalty  has  been  inflicted  for  the  willful  nonuser  of  a  fun- 
damental provision  in  the  charter.  It  must  be  a  misuser  or 
nonuser  in  regard  to  matters  which  are  of  the  essence  of  the 
contract  between  the  corporation  and  the  state,  and  the  acts  or 
omissions  complained  of  must  be  repeated  and  willful,  not  per- 
missive, as  here. 

The  state  alone  was  interested  to  make  this  inquiry :  Westi- 
ern  Penna.  R.  R.  Co.'s  Ap.,  104  Pa.  899. 

Opinion  by  Mr.  Justice  Green,  March  6, 1894 : 
By  the  act  of  March  15,  1865,  P.  L.  356,  the  defendant  cor- 
poration was  expressly  authorized  and  empowered  to  purchase 
the  road,  property  and  franchises  of  the  Delaware  County  Pas- 
senger Railroad  Company  at  any  judicial  sale  thereof  to  be  there- 
after had.  The  act  declared  that  the  said  turnpike  roctd 
company  should  thereupon  become  and  be  the  absolute  own- 
ers of  said  road,  property  and  franchises,  and  invested  with  the 
like  powers,  privileges  and  immunities,  and  subject  to  the  same 
restrictions  and  conditions  as  the  passenger  railroad  company 
was,  before  such  sale,  invested  with  and  subject  to.  The  act 
further  provided,  "  That  the  said  turnpike  road  company  may- 
remove  the  tracks  and  superstructure  of  said  railroad  and  dis- 
pose of  the  materials  thereof,  and  of  the  other  property  so  par- 
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chased  upon  condition,  however,  that  they  shall,  within  three 
months  after  the  removal  of  anj  part  of  said  track  and  super- 
structure, restore  that  part  of  tiieir  road  to  as  good  oi*der  and 
condition  for  public  travel  as  the  same  was  in  before  said  rail- 
road track  was  laid/' 

It  is  alleged  in  the  bill  in  this  case  that  the  road,  property 
and  franchises  of  the  passenger  railroad  con^pany  were  duly 
sold  under  a  mortgage  thereon,  and  were  purchased  by  the 
turnpike  company  under  the  authority  of  the  act  of  1865,  and 
that  subsequently  the  turnpike  company  sold  the  cars,  horses 
and  harness  purchased  from  the  passenger  railroad  company, 
and  also  the  rails  and  other  iron  lately  belonging  to  the  passen- 
ger railroad  company.  No  complaint  is  made  that  the  turnpike 
company  did  not  place  its  road  in  as  good  condition  for  use  as  it 
was  before  the  passenger  railroad  was  built.  In  1898  the  turn- 
pike company  resolved  to  rebuild  the  railroad,  and  this  bill  is 
filed  for  an  injunction  to  prevent  them  from  so  doing,  on  the 
ground  that  the  franchise  to  build  a  passenger  railroad  was  for- 
feited by  nonuser. 

The  passenger  road  was  built  and  run  on  the  turnpike  road. 
It  is  fair  to  assume,  though  unimportant  to  this  contention,  that, 
having  proved  unremunerative,  it  was  abandoned  in  1865,  but 
its  franchises  were  preserved  by  the  legislation  above  referred 
to.  The  act  of  1865  imposed  no  restrictions  or  limitations  upon 
a  re-exercise  of  those  franchises.  On  the  contrary  it  expressly 
authorized  those  things  to  be  done  which,  ordinarily,  would  be 
regarded  as  evidence  of  an  intention  to  abandon.  When  there- 
fore the  turnpike  company  sold  the  cars,  horses,  harness,  rails 
and  iron  formerly  belonging  to  the  railroad  company,  they  did 
so  in  pursuance  of  an  express  legislative  authority,  and  incurred 
thereby  no  implication  of  abandonment  or  other  disability  as  to 
the  future  exercise  of  their  franchise.  It  follows  that  when  the 
turnpike  company  now  desires  to  re-exercise  the  franchise  of 
the  railroad  company,  which  belongs  to  it  by  a  lawful  and  un- 
restricted purchase,  it  cannot  be  held  to  be  subject  to  an  impli- 
cation of  abandonment  and  therefore  of  forfeiture,  resulting 
from  a  long  continued  non-exercise  of  the  franchise.  Such 
non-exercise,  being  a  necessary,  and  therefore  an  intended,  re- 
salt  of  the  authorized  sale  of  the  cars,  horses,  harness,  rails 
and  other  iron  of  the  railroad  company,  and  the  removal  of  the 
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tracks  and  supei'structure  of  the  railroad,  also  authorized  by 
the  act  of  1865,  cannot  possibly  be  a  cause  of  forfeiture.  Not- 
withstanding these  acts  thus  legitimated,  the  franchise  of  the 
luilroad  continued,  and  was  simply  suspended  during  its  period 
of  non-exercise,  and  may  therefore  be  resumed  at  pleasure.  The 
right  to  acquire  the  franchise,  and  the  concurring  right  to  sell 
the  appliances  and  remove  the  tracks  of  the  railroad  company, 
being  conferred  by  the  same  act  of  legislation,  cannot  be  held 
to  be  inconsistent  with  each  other,  and  therefore  may  coexist 
without  any  hostile  implication.  In  this  essential  feature  the 
present  case  differs  from  all  the  cases  of  forfeiture  arising  from 
disuse  of  the  corporate  franchise.  The  decisions  in  those  cases 
are  therefore  inapplicable  to  the  present.  The  nineteenth  sec- 
tion of  the  act  of  1849  has  no  application,  first,  because  this 
company  was  not  incorporated  under  that  act,  and,  secondly, 
because  it  has  express  legislative  authority  to  do  the  very  things 
which  are  set  up  as  the  cause  of  forfeiture. 

We  also  fully  agree  with  the  learned  court  below  that  no 
charter  to  a  corporation  for  public  purposes  can  be  forfeited 
except  by  the  commonwealth  in  a  proceeding  for  that  direct 
purpose :  Com.  v.  Allegheny  Bridge  Co.,  20  Pa.  186,  and  many 
other  cases. 

Judgment  affirmed. 


Fritz's  Estate.     Fritz's  Appeal. 

[Marked  to  be  reported.] 

AssignmerU  ofeapectancy — Consideration. 

An  assignment  of  an  expectancy  may  be  enforced  as  an  executory  agree- 
ment to  convey,  if  it  be  sustained  by  a  sufficient  consideration. 

The  sum  of  $625  is  a  sufficient  consideration  for  the  assignment  of  an 
expectancy  in  an  estate,  where  the  interest  in  the  estate  is  $771. 

Fratid—Evidence—AasignmenL 

An  assignment  of  an  expectancy  in  an  estate  from  a  father  to  a  son  will 
be  sustained  where  both  father  and  son  testify  that  the  assignment  was 
made  in  consideration  of  money  furnished  by  the  son,  and  there  is  no 
evidence  to  impeach  the  veracity  of  either  witness. 

Argued  Jan.  29,  1894.  Appeal,  No.  410,  Jan.  T.,  1893,  by 
Alfred  Fritz,  assignee  of  expectant  legacy,  from  decree  of  O.  C. 
Lehigh  Co.,  sustaining  exceptions  to  report  of  auditor  distribut- 


Digitized  by 


Google 


FRITZ'S  ESTATE.     FRITZ'S  APPEAL.  167 

1894.]  Statement  of  Facts— Opinion  of  Court  below. 

ing  estate  of  Charles  Fritz,  deceased.    Before  Green,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  JJ.    Reversed. 

Adjudication  of  executor^s  account. 

W.  LaMonte  Gillette,  Esq.,  was  appointed  auditor  to  dis- 
tribute. 

From  the  testimony  it  appeared  that  Charles  Fritz  died  in 
1891,  leaving  a  will  by  which  he  bequeathed  $700  to  his  son 
Benjamin,  and  also  made  him  one  of  his  residuary  legatees. 
The  value  of  Benjamin's  share  in  the  residuary  estate  was 
$71.47.  Prior  to  the  death  of  Charles,  Benjamin  had  borrowed 
from  his  son  Alfred  various  sums  of  money  amounting  to  $625, 
and  in  payment  of  the  same  had  assigned  to  Alfred  all  his  es- 
tate, right,  title  and  interest  which  he  might  thereafter  have 
in  the  estate  of  Charles  Fritz.  Alfred  signed  an  agreement 
that  the  accountant  should  be  allowed  $105  on  account  of  a 
debt  of  Benjamin  paid  by  the  accountant.  At  the  audit  Alfred 
claimed  the  balance  of  his  father's  share  in  the  estate  of  Charles 
Fritz.  Judgment  creditors  of  Benjamin  opposed  the  claim. 
The  auditor  found  that  Alfred  had  been  emancipated  by  his 
father,  that  there  was  a  sufficient  consideration  and  no  fraud, 
and  accordingly  allowed  the  claim. 

Exceptions  to  the  auditor's  report  were  sustained  by  the 
court,  in  the  following  opinion,  by  Albbiqht,  P.  J. : 

"  On  Feb.  19, 1887,  Benjamin  Fritz  by  writing  under  seal 
sold  and  transferred  to  his  son  Alfred  all  the  estate  and  interest 
which  he  could  or  might  thereafter  have  in  the  estate  of  his 
father,  Charles  Fritz,  immediately  upon  the  latter*s  decease. 
Charles  Fritz  died  on  April  8,  1891,  leaving  a  will  wherein 
Benjamin  is  a  legatee. 

^^  Judgments  were  recovered  against  Benjamin,  as  follows  : 
By  P.  R.  Bear  on  Feb.  2,  1876,  for  $23.93 ;  by  John  Bleiler  on 
Jan.  8, 1887,  for  $220.22 ;  by  Henry  Stine  on  Feb.  16, 1887,  for 
$123.90.  Upon  each  of  these  an  execution  attachment  was  is- 
sued after  the  decease  of  Charles,  for  the  interest  of  Benjamin 
in  his  deceased  father's  estate,  and  served  upon  the  defendant 
and  Josiah  Fritz,  the  executor  of  the  will.  The  legacy  of  Ben- 
jamin is  more  than  sufficient  to  pay  the  demands  of  the  attach- 
ing creditors.  They  insist  that  the  assignment  to  Alfred  is 
fraudulent  and  void  as  to  them.  The  learned  auditor  sustained 
the  assignment  and  distributed  the  legacy  in  question  to  Alfred. 
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^^  Benjamin  Fritz  testified :  I  was  sick  and  behindhand  for 
rent  and  other  necessaries;  asked  Alfred  to  loan  me  some 
money ;  he  said  he  would  help  me  along,  but  I  must  give  him 
security ;  he  was  working  at  his  trade — ^tinsmith  for  Hersh  & 
Bro. ;  he  gave  me  some  money ;  the  first  time  $100,  that  was 
April  16, 1883 ;  I  told  him  then  I  expected  to  get  some  money 
from  my  father  sometime,  and  I  would  assign  that  over  to  him, 
and  in  consequence  he  gave  me  these  moneys :  On  Feb.  20, 
1884, 1175 ;  March  6, 1886,  «60.00 ;  Feb.  19, 1887,  a  check  for 
$800  and  $25.00  in  cash ;  this  $825  was  paid  me  when  I  assigned 
to  him  my  prospective  share ;  May  10, 1889,  he  gave  me  $10 ; 
all  these  payments  were  made  in  consideration  of  this  transfer ; 
Alfred  worked  at  Hersh's  the  whole  time  he  paid  me  these 
moneys ;  he  got  his  wages  himself ;  while  he  was  single  he  made 
his  home  with  me ;  I  gave  him  free  when  he  commenced  to 
work  at  Hersh's ;  told  him  he  must  pay  board  and  the  balance 
of  the  wages  be  might  have ;  he  paid  his  board  from  time  to 
time  up  to  the  time  he  left  home — paid  it  outside  of  the  sums 
I  testified  to. 

^*  Cross-examination :  In  1883  I  lived  in  Allentown — a  shoe- 
maker, working  for  myself ;  think  Alfred  was  27  years  old  last 
April  (1892) ;  don't  remember  if  he  was  in  his  seventeenth 
year  when  he  commenced  to  learn  his  trade  at  Hersh's ;  he  had 
to  serve  an  apprenticeship  of  three  years ;  he  got  $800  for  the 
three  years ;  when  he  began  to  learn  his  trade  he  began  to  pay 
board ;  while  learning  his  trade  he  paid  $2.00  a  week  board,  reg- 
ular ;  on  April  16, 1883,  he  gave  me  $100 ;  I  wrote  it  same  day 
in  this  little  book  ;  I  can't  say  how  long  after  I  got  the  $175, 
I  am  bothered ;  he  had  finished  learning  his  trade  when  he  gave 
the  $175 ;  $300  was  a  check  of  Hersh  &  Bro. ;  I  paid  my  debts 
with  the  $300 ;  did  not  hand  the  $800  back  to  Alfred ;  my  son 
first  asked  me  for  security  when  he  gave  me  the  $175.  Q.  Tell 
me  why  the  assignment  was  made  a  few  days  after  the  judgments 
had  been  obtained  by  Bleiler  and  Stine?  A.  I  did  not  know 
that  they  had  taken  judgments ;  I  did  not  appear ;  I  knew  they 
had  brought  suit  against  me ;  assigned  shares  so  that  son  should 
have  security  ;  not  so  that  Bleiler  and  Stine  could  not  collect 
their  judgments ;  Alfred  may  have  stayed  at  home  six  months 
after  he  married ;  from  the  time  he  began  learning  his  trade  he 
bought  his  clothing ;  gave  him  no  paper  when  he  gave  me  the 
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flOO,  nor  the  f  175,  nor  the  $50.00 ;  when  I  got  the  ff825  he  bad  his 
own  &mily  and  did  not  live  with  me ;  he  had  some  money  when 
he  began  to  learn  his  trade ;  do  not  know  how  much ;  in  1887, 
and  for  some  years  prior,  I  was  unable  to  pay  my  debts ;  I  had 
no  property  of  any  kind ;  had  other  debts  than  Stine  and  Blei- 
ler ;  owed  Peter  Bear  and  other  people,  I  can't  tell  who. 

^*  The  mother  of  Alfred  testifies  that  he  was  28  years  old  last 
^  April  (1892) ;  thinks  it  will  be  twelve  years  this  fall  (1892) 
when  he  went  to  Hersh's. 

"  Alfred  Fritz  testifies :  Worked  over-time ;  made  pipe  (over- 
time) ;  began  about  a  year  after  I  started ;  earned  towards  fall 
and  spring  for  extra  work  as  high  as  $15.00  to  $20.00  a  week ; 
sometimes  it  did  not  run  to  $15.00,  but  most  of  the  time  it  ran 
from  $15.00  to  $20,00  a  week  extra  during  the  last  two  years  of 
my  apprenticeship ;  I  insisted  upon  some  security,  and  we  went 
to  Ease  and  asked  him  if  I  could  take  an  assignment  of  my 
father's  expectancy ;  Kase  said  it  could  be  done ;  father  said  there 
was  something  else  that  would  make  me  trouble ;  was  a  note 
from  Stine  and  a  note  of  Bleiler ;  I  asked  Kase  whether  my 
paper  would  be  all  right;  he  said  it  was ;  this  just  after  the  as- 
signment was  made.  (He  testified  to  much  more  in  chief — 
mainly  agreeing  with  his  father's  statements.) 

"  Cross-examination :  I  borrowed  the  money  (the  $800)  from 
Frank  Uersh ;  repaid  it  not  long  afterwards  in  cash ;  I  knew 
he  had  been  sued  before,  and  that  was  the  reason  that  paper 
was  made  to  secure  my  money;  knew  he  was  insolvent,  no 
property  and  debts ;  I  had  no  property  at  the  time,  not  even 
the  household  furniture,  that  was  my  wife's,  except  two  stoves 
and  tinware. 

"« Franklin  Hersh  testifies  that  Alfred  got  $50.00  the  first, 
$75.00  the  second,  and  $175  the  third  year  of  his  apprenticeship. 

^*  These  witnesses  and  claimant's  sister  testified  to  much 
more.    The  above  indicates  the  nature  of  the  transaction. 

**  Though  a  conveyance  of  an  expectancy  as  such  is  impossi- 
ble at  law,  it  may  be  enforced  in  equity  as  an  executory  agree- 
ment to  convey,  if  it  be  sustained  by  a  sufficient  consideration ; 
the  equity  of  the  grantee,  if  any,  springs  out  of  the  considera- 
tion, and  if  that  is  wanting  he  will  vainly  ask  the  aid  of  a 
chancellor.  Bayler  v.  Com.,  40  Pa.  87.  In  that  case  the  court 
^fused  to  enforce  such  a  conveyance,  where  it  was  in  effect  a 
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wife's  engagement  to  pay  an  old  debt  of  her  husband.  See 
also  Jordan  v.  McClure,  85  Pa.  495 ;  CoUins's  Ap.,  107  Pa.  590  ; 
Power's  Ap.,  68  Pa.  448. 

^^  Benjamin  Fritz  does  not  ask  that  the  assignment  of  his 
expectancy  shall  not  be  enforced,  nor  any  one  in  privity  with 
him.  Benjamin  wants  it  enforced  for  reasons  which  are  mani- 
fest. [It  is  attacked  by  creditors  whose  claims  antedate  the 
instrument.  They  assert  that  the  transfer  is  fraudulent  in  fact;  ^ 
that  it  is  not  satisfactorily  proved  that  the  son  gave  the  father 
money  before  the  making  of  the  paper,  as  they  say  he  did,  nor 
that  the  son  had  those  sums  to  advance ;  that  the  $800  was  ob- 
tained from  Hersh  to  make  a  show  of  that  sum  passing,  and 
that  the  father  after  drawing  the  money  on  the  check  privately 
gave  it  back  to  his  son,  who  returned  it  to  Hersh ;  that  the 
father  and  son,  knowing  that  the  former  was  insolvent  and 
that  his  creditors  would  seize  the  inheritance  when  the  aged 
father  of  Benjamin  should  die,  contrived  this  method  of  keep- 
ing the  inheritance  from  the  creditors'  grasp;  and  that  the 
object  was  not  to  secure  the  son  for  money  advanced  in  good 
faith.  An  examination  of  the  testimony  convinces  that  this 
contention  of  the  creditoi-s  must  be  assented  to.  The  testi- 
mony of  the  two  actoi's  in  the  transaction  affords  all  the  ar- 
gument for  this  conclusion  the  case  requires.  The  deed  is  void 
as  to  these  creditors.]  [1]  Between  the  parties  thereto  it  stands. 
What  remains  after  these  attaching  creditors  are  satisfied  will 
be  distributed  to  the  son." 

In  a  supplemental  opinion  the  court  said : 

"  [It  is  now  urged  that  the  transfer  to  Alfred  cannot  be  de- 
clared to  be  within  the  statute  of  frauds,  because  what  was 
conveyed  was  not  property  of  the  character  contemplated  by 
said  statute,  and  therefore  the  transfer  cannot  be  held  to  have 
been  fraudulent  even  if  without  consideration  and  intended  to 
forestall  creditors.  The  answer  to  that  is  a  reference  to  the 
authorities  referred  to  in  the  former  opinion ;  they  establish 
that  an  assignment  of  this  nature  will  not  be  enforced  unless 
the  claimant  shows  a  sufficient  consideration  and  that  the  trans- 
action is  equitable.]  "  [2] 

ErrorB  assigned  were  (1,  2)  opinion  as  in  brackets;  (8-6)  in 
sustaining  exceptions  to  the  auditor's  report ;  quoting  opinion 
and  exceptions. 
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JamtB  8.  Biery^  for  appellants. — Expectancies  can  be  sold 
and  transferred  in  the  lifetime  of  the  ancestor :  Bayler  y.  Com., 
40  Pa.  87 ;  Mc Williams  v.  Nisey,  2  S.  &  R.  617 ;  Power's  Ap., 
63  Pa.  446;  Root  v.  Crock,  7  Pa.  380;  Brown  v.  McCormick, 
6  Watts,  60  ;  Washabaugh  v.  Entriken,  84  Pa.  74 ;  M cClure 
V.  McClare,  1  Phila.  117 ;  Wilson's  Est.,  2  Pa.  880 ;  Rash's 
Est.,  2  Pars.  160;  Bisph.  Eq.  §  166;  Holroyd  v.  Marshall,  10 
H.  of  L.  Cas.  209;  Chew  v.  Barnet  et  al.,  11  S.  &  R.  891; 
Stover  y.  Eccleshimer,  46  Barb.  84 ;  East  Lewisburg  L.  &  M. 
Co.  y.  Marsh,  91  Pa.  96 ;  Story's  Eq.  Jur.  §  1040 ;  Field  y.  City 
of  New  York,  6  N.  Y.  179;  R.  R.  y.  Woelpper,  64  Pa.  872: 
Woodward's  Est.,  1  Chester  Co.  R.  417. 

The  consideration  for  the  assignment  was  su£5cient.  Benja- 
min Fritz  says  that  he  emancipated  bis  son  Alfred  when  he 
went  to  learn  hi^  trade,  and  that  too  stands  uncontmdicted. 
Alfred  testifies  to  the  same  fact.  Hence  all  these  moneys  earned 
by  Alfred  belonged  to  him  as  his  own :  McCloskey  y.  Cyphert, 
27  Pa.  220;  Brown's  Ap.,  86  Pa.  627;  Galbraith  y.  Black,  4 
S.  &  R.  207;  United  States  y.  Mertz,  2  Watts,  406 ;  Holdship 
y.  Patterson,  7  Watts,  647  ;  Torrens  y.  Campbell,  74  Pa.  470 ; 
Beayer  y.  Bare,  104  Pa.  62;  Rush  y.  Vought,  66  Pa.  488. 

The  assignment  was  not  made  with  the  intent  to  hinder,  de- 
lay or  defraud  creditors.     The  auditor  has  found  the  fact  that  it 
was  not,  but  the  court  reyersed  him  and  decided  the  case  against 
us  on  that  ground.    Facts  found  by  auditors  are  conclusiye, 
unless  shown  to  be  a  clear  mistake :  Brua's  Ap.,  66  Pa.  294 
Pittsburgh's  Appeal,  70  Pa.  146:  Speakman's  Ap.,  71  Pa.  26 
Harland's  Accounts,  6  Rawle,  828 ;  Stehman's  Ap.,  6  Pa.  416 
Bedell's  Ap.,  87  Pa.  612. 

Fraud  is  not  to  be  presumed  without  satisfactory  proof  of  its 
existence ;  this  can  scarcely  be  affirmed,  where  a  proper  motive 
exists,  which  might  haye  been  as  readily  the  operating  motive 
as  one  that  was  fraudulent :  Bear's  Est.,  60  Pa.  486 ;  Lutton  y. 
Hesson,  18  Pa.  109 ;  Shoemaker  v.  Kunkle,  6  Watts,  108 ;  Hop- 
kins V.  Beebe,  26  Pa.  86 ;  Bentz  y.  Rockey,  69  Pa.  77 ;  Walker 
y.  Bank,  98  Pa.  678 ;  Banking  Co.  v.  Fuller,  110  Pa.  168.  See 
also  Covanhoven  v.  Hart,  21  Pa.  496;  Craver  v.  Miller,  66 
Pa.  456. 

The  statute  of  Elizabeth  does  not  avoid  the  transfer  of  every 
species  of  property  or  interest,  even  when  made  to  delay  or 
Vol.  clx— 11 
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hinder  creditors,  or  to  prevent  the  application  thereof  towards 
liquidating  the  vendor's  debts:  8  A.  &  E.  Ency.  L., p.  75; 
Khead  v.  Hounson,  46  Mich.  248 ;  Kerr,  Fraud  and  Mistake, 
209;  Bump  on  Fraudulent  Conveyances,  68;  Selheimer  v.  El- 
der, 98  Pa.  164 ;  Ins.  Co.  v.  Field,  45  Pa.  188  ;  Carland  v.  Cun- 
ningham, 87  Pa.  228 ;  Day  v.  Ins.  Co.,  Ill  Pa.  507 ;  Lane's 
Ap.,  105  Pa.  65 ;  Peebles  v.  Meeds,  96  Pa.  154. 

John  Ruppy  E.  H.  Stine  and  C.  J,  Erdman  with  him,  for  ap- 
pellees.— An  heir  or  expectant  devisee  or  legfatee  may  in  the 
lifetime  of  the  testator  or  intestate  sell  or  assign  his  expectant 
or  contingent  interest,  and  if  the  contract  be  founded  on  a  valua- 
ble consideration,  equity  will  enforce  it :  Baylor  v.  Com.,  40  Pa. 
87  ;  Power's  Ap.,  68  Pa.  448 ;  CoUins's  Ap.,  107  Pa.  590 ;  Jor- 
dan V.  McClure,  85  Pa.  495 ;  Whelen  v.  Phillips,  161  Pa.  812. 
It  will  be  seen  from  the  cases  cited  that  the  sale  of  a  mere  ex- 
pectancy in  Pennsylvania  is  void  at  law,  but  may  be  enforced 
in  a  court  of  equity  when  founded  upon  a  sufficient  considera- 
tion, and  not  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors  of  the  vendor  or  assignor.  The  burden  is 
therefore  upon  the  assignee  to  show  that  the  assignment  is 
founded  upon  a  sufficient  consideration,  is  free  from  fraud,  and 
such  as  a  chancellor  would  enforce  in  a  court  of  equity. 

Opinion  by  Mb.  Justice  Gbeen,  March  5,  1894 : 
There  is  nothing  practically  in  controversy  in  this  case  ex- 
cept the  sufficiency  of  the  consideration  for  the  assignment  of 
Benjamin  Fritz  of  his  expectancy  in  his  father's  estate,  to  his 
son  Alfred  Fritz,  the  appellant.  It  has  been  many  times  de- 
cided, and  is  not  at  all  controverted,  that  such  an  assignment 
is  valid  if  founded  upon  a  sufficient  consideration.  The  au- 
ditor in  the  court  below  decided  as  a  matter  of  fact  that  the 
appellant  did  furnish  the  money,  to  the  amount  of  $625,  to  his 
father,  in  consideration  for  the  assignment.  If  the  money  was 
furnished  it  was  sufficient  in  amount  to  constitute  a  good  and 
valuable  consideration  for  the  assignment.  The  auditor  had 
the  witnesses  before  him,  he  heard  their  testimony,  he  could 
observe  their  manner  of  testifying,  and  was  therefore  able  to 
judge  of  their  credibility.  He  accredited  them  as  witnesses  by 
accepting  their  testimony  as  true,  and  basing  his  conclusions 
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of  fact  upon  it.  In  point  of  fact  no  attack  was  made  upon  the 
character  of  any  of  them  as  truthful  witnesses.  Not  one  of 
them  was  contradicted  by  any  witness  as  to  any  statement  made. 
On  the  contrary  the  only  witness  examined  for  the  appellees, 
F.  H.  Hersb,  corroborates  Alfred  Fritz  in  every  particular,  and 
when  he  said  the  $800  which  he  loaned  Fritz  was  repaid  in  a 
few  days,  he  corrected  himself  on  his  cross-examination,  and 
«aid  he  did  not  receive  the  money  and  did  not  know  when  it 
was  paid  back,  and  in  fact  knew  nothing  at  all  about  it  except 
that  his  firm  did  not  lose  the  money.  Upon  the  supposed  fact 
that  this  money  was  paid  back  in  a  few  days  the  learned  court 
below,  principally,  inferred  that  the  money  was  never  really 
used  by  Benjamin  Fritz  but  was  handed  back  to  his  son  Alfred 
in  a  few  days  and  by  the  latter  was  paid  to  Herah,  and  there- 
fore the  transaction  was  collusive  and  done  with  intent  to  de- 
fraud the  creditors  of  Benjamin  Fiitz.  If  the  testimony  justified 
ibis  inference,  the  conclusion  would  be  warranted.  But  Ben- 
jamin Fritz  testified  positively  that  he  used  the  money  to  pay 
a  doctor's  bill,  some  debts  he  owed,  and  rent  and  necessaries 
for  his  family.  He  also  testified  positively  that  he  never  re- 
turned any  of  the  money  to  his  son.  Alfred  Fritz  also  testified 
that  his  father  did  not  return  any  part  either  of  the  $825,  or  of 
any  of  the  other  sums  he  had  loaned  him,  and  that  he  had  not 
paid  him  anything  on  account  of  any  of  the  loans.  He  also 
admitted  that  he  had  repaid  tlie  $800  to  Hersh  not  long  after 
he  borrowed  it,  but  did  not  say  how  soon  after.  He  did  say 
however  that  he  had  earned  the  money  he  paid  to  Hei-sh,  not 
only  in  working  over  time,  but  in  painting  and  in  other  work. 
In  order  to  justify  the  inference  that  the  moneys,  claimed  by 
Alfred  Fritz  to  have  been  paid  to  his  father,  were  not  paid,  it 
is  necessary  to  find  that  both  of  them  were  guilty  of  peijury 
and  of  fraud.  Alfred  Fritz  had  worked  for  eleven  years  for 
the  same  employers,  and  was  still  working  for  them.  They  had 
confidence  enough  in  his  integrity  and  his  honesty,  to  lend  him 
1300  upon  his  own  request  and  without  any  security.  One  of 
his  employers  testified  that  Alfred  had  earned  money  by  doing 
overwork  though  he  could  not  name  the  amount.  Without 
auy  contradictions  of  Alfred's  testimony,  without  any  impeach- 
ment of  his  character  as  a  truthful  witness,  with  affirmative 
proof  from  the  testimony  of  the  appellee's  witness,  corroborat- 
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ing  his  testimony  as  to  all  material  details,  and  in  face  of  the 
clearest  proof  of  his  industrious  habits  and  of  his  personal 
honesty  and  of  the  manifestly  good  opinion  of  him  which  must 
have  been  entertained  by  his  employers,  we  think  an  inference 
r^t  either  fraud  or  perjury  against  him  is  entirely  too  harsh,  and 
cannot  be  justified.  The  auditor  has  found  in  favor  of  his 
claim  with,  of  course,  a  better  opportunity  of  judging  of  his 
truthfulness  than  either  the  court  below  or  we  can  haye,  and 
such  finding  of  facts  we  must  regard  as  the  verdict  of  a  jury, 
not  to  be  disturbed  except  upon  the  clearest  proof  of  mistake. 
We  fail  to  find  any  such  proof  in  the  case.  Fraud  is  not  to  be 
presumed  but  proved.  We  do  not  think  it  has  been  proved  in 
this  case  and  we  do  not  feel  at  liberty  to  presume  it.  We  are 
unable  to  find  any  testimony  which  will  authorize  such  a  pre- 
sumption. Without  further  discussing  the  subject,  although 
it  is  capable  of  much  greater  elaboration  in  the  same  direction, 
we  think  that  the  findings  of  the  auditor  should  be  sustained, 
and  that  it  was  error  to  reverse  them. 

The  assignments  of  error  are  all  sustained. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellees,  and  the  record  is  remitted  with  instructions  to  dis- 
tribute the  fund  in  accordance  with  the  first  report  of  the  au- 
ditor, but  allowing  the  sum  of  $105  to  Josiah  Fritz. 


Schuylkill  County  v.  Minogue,  Appellant. 

County  audUors^Bepofi  of— Judgment  against  attorney  of  county  oom- 
missioners^Want  ofjuriediction. 

County  auditors  have  no  authority  to  audit  the  aoconnts  of  an  attorney 
employed  by  the  county  commissioners  to  conduct  the  litigated  business 
of  the  county. 

A  judgment  entered  against  such  an  attorney  upon  the  report  of  the 
county  auditors  is  void  in  its  inception,  and  Is  not  rendered  valid  by  the 
fact  that  defendant  appealed  from  the  judgment  of  the  county  auditors  to 
the  common  pleas  on  the  day  that  the  court  discharged  a  rule  to  strike 
it  off. 

Ai-gued  Feb.  12, 1894.  Appeal,  No.  412,  Jan.  T.,  1898,  by 
defendant,  James  F.  Minogue,  from  order  of  C.  P.  Schuyl- 
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kill  Co.,  Jan.  T.,  1898,  No.  227,  discharging  rule  to  strike  off 
judgment.  Before  Stbrrett,  C.  J.,  Green,  Williams,  Mitch- 
ell and  Fell,  J  J.    Reversed. 

Role  to  strike  off  judgment.     Motion  to  quash  appeal. 

From  the  record  it  appeared  that  on  December  1,  1892, 
the  auditors  of  Schuylkill  county  filed  a  report  finding  that 
James  F.  Minogue  was  indebted  to  the  county  in  the  sum  of 
1425,  ^^  moneys  overdrawn  for  solicitor's  fees."  On  the  same 
day  judgment  was  entered  on  the  report.  On  Feb.  20, 1898, 
the  court  granted  a  role  to  strike  off  the  judgment.  On  Feb.  27th 
the  court  discharged  the  rule.  On  the  same  day  defendant 
appealed  from  the  county  auditors'  report  to  the  court  of  com- 
mon pleas,  which  appeal  was  pending  when  defendant  took 
this  appeal  to  the  Supreme  Court. 

The  appellee  moved  to  quash  this  appeal. 

JErrars  awigned  were  (1)  discharge  of  rule  to  strike  off  judg- 
ment; (2)  in  not  striking  off  judgment;  (8)  to  the  jurisdiction 
of  auditors. 

P.  M.  i>tmn,  J.  F.  MtnogiLe  with  him,  for  appellant,  cited : 
Wall  V.  Wall,  128  Pa.  668;  Firmstone  v.  Mack,  49  Pa.  892; 
Act  of  May  8, 1878,  P.  L.  44;  Chester  Co.  v.  Barber,  97  Pa. 
456;  Rowand  v.  Allegheny  Co.,  Ill  Pa.  815;  Mudge  v.  Wil- 
liamsport,  78  Pa.  160 ;  McKinney  v.  Brown,  180  Pa.  368 , 
AUen  V.  Krips,  119  Pa.  4 ;  Pantall  v.  Dickey,  128  Pa.  438. 

J.  0.  Ulrieh^  for  appellee. — Appellant  has  no  standing  here 
because  he  appealed  from  the  county  auditors'  report  to  the 
common  pleas,  as  provided  by  the  act  of  April  15,  1884,  P.  L. 
547.  The  appeal  to  the  common  pleas  nullified  the  judgment 
which  appellant  seeks  to  review  here. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  March  5, 1894: 
Acting  on  the  belief  that  they  had  authority  to  do  so,  the 
auditors  of  Schuylkill  county  audited  the  account  of  the  de- 
fendant, James  F.  Minogue,  attorney  for  the  county  commis- 
sioners, and  reported  him  indebted  to  said  county  four  hundred 
and  twenty-five  dollars,  monejrs  overdrawn  for  solicitor's  fees 
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and  thereupon,  judgment  was  entered  against  him  for  that  sum. 
It  is  conceded  that  the  commissioners  were  also  surcharged 
with  a  like  sum,  for  unauthorized  payment  of  said  fees,  which 
amount  is  included  in  judgment  entered  against  them  at  the 
same  time ;  but  that  does  not  appear  in  the  record  now  before 
us,  nor  is  it  material  to  this  contention.  In  February,  1898^ 
appellant  obtained  a  rule  to  show  cause  why  the  judgment 
against  himself  should  not  be  stricken  from  the  record,  on  the 
ground  that  the  auditors  had  no  jurisdiction  in  the  premisest 
etc.  From  the  decree  discharging  that  rule,  this  appeal  was 
taken. 

Plaintiff  relies  mainly  on  its  motion  to  quash  on  the  ground 
that  defendant  by  appealing  from  the  judgment  on  the  day  his^ 
rule  to  show  cause  was  discharged,  recognized  its  force  and 
effect  as  a  judgment,  and  cannot  now  say  that  it  is  void  for 
want  of  jurisdiction  in  the  county  auditors.  We  cannot  assent 
to  that  proposition.  Want  of  jurisdiction  may  be  taken  ad- 
vantage of  at  any  stage  of  the  case.  An  appeal  from  the  judg- 
ment,— taken  out  of  abundance  of  caution — cannot  have  the 
effect  of  making  a  void  judgment  either  a  voidable  or  a  valid 
one.  If  void  in  its  inception,  for  want  of  jurisdiction  in  the 
county  auditors,  it  is  still  void,  and  the  contention  should  be 
terminated  by  striking  it  from  the  record.  The  motion  to 
quash  is  therefore  denied. 

With  commendable  frankness,  the  learned  counsel  for  plain- 
tiff, in  the  course  of  his  argument,  conceded  that,  if  his  motion 
to  quash  failed,  he  had  no  case — that  when  entered  the  judg^ 
ment  was  void  for  want  of  jurisdiction,  in  the  county  auditors, 
as  to  the  defendant.  The  reason  for  that  will  be  quite  appar- 
ent when  we  consider  that  county  auditors  have  no  common 
law  jurisdiction,  and  their  statutory  authority  does  not  embrace 
the  defendant.  It  appears  that  an  elective,  salaried  office,  the 
incumbent  of  which  was  called  the  '^solicitor  of  Schuylkill 
county,"  was  created  by  the  act  of  March  15,  1871,*  P.  L.  867, 
the  term  of  which  was  three  yeai*s ;  but  that  act  was  repealed 
by  the  act  of  May  8,  1878,  P.  L.  44,  "  to  take  effect  from  and 
after  January  first,  one  thousand  eight  hundred  and  eighty- 
one."  Thereafter  no  such  office,  properly  so  called,  existed  in 
that  county.  The  commissioners,  however,  have  been  in  the 
habit  of  annually  appointing  a  member  of  the  bar  to  take  charge 
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of  the  county's  legal  business,  and  his  compensation,  it  is  al- 
leged, has  been  the  subject  of  agreement  between  him  and  the 
commissioners,  depending  somewhat  on  the  amount  of  extra 
services  required  in  court  or  outside  the  county,  but  not  ex- 
ceeding |(925  in  any  one  year.  Under  such  arrangement  as 
that,  defendant  was  retained  by  the  county  commissioners  in 
January,  1888,  and  has  continued  in  their  employ.  We  have 
not  been  referred  to  any  statute  that  gives  the  county  auditors 
any  jurisdiction  to  call  such  an  employee  to  account  Section 
48  of  the  act  of  1884,  P.  L.  645,  requires  the  county  auditors 
to  settle  and  adjust  the  accounts  of  the  commissioners,  treas- 
urer, sheriff  and  coroner  of  the  county,  and  to  make  report 
thereof  to  the  court  of  CQmmon  pleas,  showing  the  balance  due 
from  or  to  each  of  such  officers ;  but  we  know  of  no  act  that 
either  requires  or  authorizes  them  to  settle  and  adjust,  in  like 
manner,  the  accounts  of  an  attorney  employed  by  the  county 
commissioners  to  conduct  the  litigated  business  of  the  county. 
It  follows  from  what  has  been  said  that  the  report  of  the  aud- 
itors and  the  judgment  thereon,  in  so  far  as  they  relate  to  him, 
were  unauthorized,  and  the  rule  to  strike  off  said  judgment 
should  have  been  made  absolute  at  plaintiff^s  cost :  AUen  v. 
Krips,  119  Pa.  4;  Pantall  v.  Dickey,  123  Pa.  438;  McKinney 
v.  Brown,  180  Pa.  868. 

The  decree  discharging  the  rule  to  show  cause  is  reveraed 
and  rule  reinstated ;  and  it  is  now  ordered  and  decreed  that 
the  rule  be  made  absolute,  and  that  the  costs  in  the  court  be- 
low and  here  be  paid  by  the  plaintiff. 


Shillito  V.  Shillito,  AppeHant. 

WiU—EquUy'-Charge  of  mairUenance  on  devisees  JoifUly^CotUribuHon      |gj  ^\ 
-^urisdieiion — Effect  of  voluntary  hearing^ Practice.  i    — i 

Where  a  testator  imposes  upon  his  sons  to  whom  he  has  devised  his    ^aq       sgo^ 
land  the  duty  of  maintaining  his  widow  and  daughtei*s,  one  of  the  sons  ' 
who  has  performed  this  duty  may  compel  the  other  to  contribute  to  the 
expense  thereof  by  a  bill  in  equity,  where  a  question  of  accounts  is  raised 
by  the  pleadings. 

While  a  manifest  want  of  jurisdiction  of  a  couit  of  equity  may  be  taken 
advantage  of  at  any  stage  of  the  cause,  the  court  will  not  permit  an  o^jec- 
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don  to  its  jurisdiction  to  prerail  in  doubtful  oases  after  the  parties  have 
voluntarily  proceeded  to  a  hearing  before  a  master  on  the  merits.  In 
such  case  the  court  will  administer  equitable  relief.  i 

Argued  Oct.  11, 1898.    Appeal,  No.  64,  Oct.  T.,  1898,  by  '■ 
defendant,  W.  Washington  Shillito,  from  decree  of  C.  P.  Beaver 
Co.,  Dec.  T.,  1891,  No.  1,  on  bill  in  equity,  for  plaintifif,  G.  Mil-' 
ton  Shillito.    Before  Stebbbtt,  C.  J.,  Gbebn,  Williams,  Mo- 
CoLLXTM,  Mitchell,  Dbak  and  Thompson,  JJ.    AflSrmed. 

Bill  in  equity  to  enforce  contribution  to  expenses  paid  by 
plaintiff  for  support  of  mother  and  sister  under  father's  will. 

From  the  report  of  the  master,  Frank  H.  Laird,  Esq.,  it  ap- 
peared that  James  Shillito,  father  of  plaintiff  and  defendant, 
died  Nov.  10, 1864,  leaving  a  will  by  which  he  devised  his  land 
to  his  two  sons.  He  also  directed  as  follows :  ^^  It  is  my  will 
that  my  wife  Violet  shall  have  a  comfortable  maintenance  from 
my  estate  during  her  life  with  a  house  to  live  in.  ...  It  is  my 
will  that  my  daughters,  so  long  as  they  live  unmarried  with 
my  wife  Violet,  shall  be  provided  for  by  my  sons,  W.  Wash- 
ington and  G.  Milton."  The  sons  accepted  the  land  devised 
to  them.  The  bill,  after  stating  the  above  facts,  averred  that 
Violet  Shillito  is  still  living  and  has  been  provided  with  a  house 
and  maintained  and  kept  by  complainant  from  the  year  1865 
until  the  time  of  filing  the  bill,  entirely  at  his  own  expense  and 
outlay,  without  any  contribution  from  W.  Washington  or  from 
the  estate  devised  to  him  by  said  will.  That  he  has  also  main- 
tained and  supported  his  sister,  Violet  Ann  Shillito,  who  is  a 
daughter  of  said  James  Shillito,  at  his  own  expense  and  outlay, 
since  the  year  1865. 

The  answer  denied  so  much  of  the  bill  as  averred  that  Violet 
Shillito,  mother  of*  the  parties,  had  been  maintained  by  com- 
plainant entirely  at  his  own  expense  and  outlay  since  the  year 
1865.  And  averred  that,  on  Oct.  6, 1871,  the  said  Violet,  by 
an  agreement  in  writing,  released  the  respondent,  for  a  consid- 
eration therein  mentioned  and  received,  from  each  and  every 
liability  under  said  will,  so  far  as  she  was  interested ;  but,  not- 
withstanding said  agreement,  respondent,  since  the  year  1865, 
had  assisted  in  maintaining  and  keeping  the  said  Violet  Shillito, 
and  is  still  doing  so. 

The  answer  also  denied  so  much  of  the  bill  as  averred  that 


Digitized  by 


Google 


SHILLirO  V.  SHILLirO,  Appellant.  169 

1894.]  Statement  of  Facts— Opinion  of  the  Court. 

complainant  has  kept  and  maintained  Violet  Ann  Shillito, 
sister  of  complainant  and  respondent,  at  his  own  expense  and 
outlay  since  1865,  and  averred  that  he  had  always  assisted  in 
maintaining  both  his  mother  and  sister  as  aforesaid,  and  still 
assists,  and  that  he  is  informed  and  believes  that  complainant 
has  contributed  but  little,  if  anything,  except  what  he  has  been 
paid  for,  to  the  support  and  maintenance  of  said  Violet  and 
Violet  Ann  Shillito. 

The  answer  also  averred  that  while  respondent  has  always 
assisted  in  maintaining  and  supporting  the  said  Violet  and 
Violet  Ann  Shillito  to  the  extent  of  more  than  one  half  of  the 
entire  sum,  yet  he  has  done  so  because  of  the  love  he  bore 
them  and  not  because  of  any  legal  responsibility,  but  he  is  ad- 
vised  and  believes  that  if  he  is  responsible  for  their  support 
and  maintenance  it  is  only  to  the  extent  of  one  third  thereof, 
and  the  said  G.  Milton  for  two  thirds,  and  that  said  respondent 
is  only  liable  for  six  years  immediately  preceding  the  filing  of 
the  bill. 

The  court  entered  a  decree  in  favor  of  plaintiff  for  (825.44, 
one  half  expense  of  support  of  sister  for  six  years  prior  to  suit, 
less  payments,  in  an  opinion  by  Wiokham,  P.  J. 

Errari  oisigned  were  (1)  in  entertaining  jurisdiction  ;  (2)  in 
not  dismissing  bill. 

Wm.  A.  MeOonneJl,  John  4f.  Buchanan  and  Lewi%  W.  Beed 
with  him,  for  appellant,  cited :  Bisph.  Eq.,  4th  ed.  §  828 ;  S 
Beach  on  Equity,  §  824 ;  Marshall's  Ap.,  27  W.  N.  226 ;  Haok- 
adom's  Ap.,  11  Pa.  86 ;  Adams,  Equity,  ed.  1868,  267 ;  Pome- 
TofB  Eq.  Jurisp.,  2d  ed.  §  178 ;  Story's  Eq.  PL,  10th  ed.  §  478 ; 
Foley  V.  Hill,  1  PhUUps,  899;  R.  R.  Co.'s  Ap.,  99  Pa.  177; 
Paton  V.  Clark,  166  Pa.  49 ;  Weaver  v.  Shenk,  164  Pa.  206.  ^ 

A.  P.  StanhaU^  E.  B.  Daugherty  and  J.  L,  Holmes  with  him, 
for  appellee,  cited:  Bisph.  Eq.  §§  328,  829,884;  Pomeroy's  Eq. 
Jurisp.  §§  277,  278 ;  Horbach's  Admrs.  v.  Elder,  18  Pa.  88 ; 
Adams's  Ap.,  118  Pa.  449 ;  Evans  v.  Goodwin,  182  Pa.  186 ; 
Gordon  v.  Freed,  4  Mont.  Co.  R.  188. 

Opinion  by  Mb.  Justiob  MoCollum,  March  12, 1894 : 
The  parties  to  this  litigation  are  sons  of  James  Shillito« 
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deceased)  and  executors  of  his  will.  To  them  he  devised  all 
his  real  estate,  and  on  them  he  laid  the  duty  of  providing  for 
his  daughters  so  long  as  the  latter  should  live  unmarried  with 
his  widow.  He  also  directed  that  in  addition  to  her  rights  un- 
der the  intestate  and  exemption  laws,  his  widow  should  have 
one  cow,  and  a  comfortable  maintenance  from  his  estate  during^ 
her  life,  with  a  house  to  live  in.  In  the  acceptance  by  the  sons 
of  the  lands  devised  to  them  there  was  an  undertaking  on  their 
part  to  discharge,  in  conformity  with  the  intention  of  the  testa- 
tor, the  duty  imposed  on  them  by  his  will.  Thenceforth  they 
were  bound  for  the  faithful  performance  of  this  duty,  and  joint- 
ly and  severally  accountable  for  any  breach  of  it  to  the  parties 
for  whose  benefit  it  was  imposed.  If  one  of  them  was  com- 
pelled to  bear  the  whole  burden  in  consequence  of  the  inability 
or  refusal  of  the  other  to  bear  his  share  of  it,  the  former  became 
entitled  to  contribution  from  the  latter. 

The  right  to  contribution  in  such  case  is  founded  upon  equit- 
able principles  and  was  originally  enforceable  only  in  a  court 
of  equity.  Now,  however,  it  may  be  enforced  in  a  court  of  law, 
if  a  contract  to  make  contribution  can  be  implied  from  the  cir- 
cumstances which  create  the  common  liability,  as  where  one  of 
two  sureties  is  compelled  to  discharge  their  mutual  undertaking 
to  answer  for  the  default  of  their  principal.  But  a  court  of 
equity  still  has  jurisdiction  to  enforce  contribution,  and  in  many 
cases  it  is  the  only  court  affording  a  convenient  and  complete 
remedy  therefor. 

We  cannot  sustain  the  appellant's  contention  i-especting  ju- 
risdiction in  this  case.  It  is  not  clear  that  the  matters  put  in 
issue  by  the  bill  and  answer  can  be  convenientiy  and  adequately 
settled  in  a  common  law  action.  The  bill  charges  that  since 
1865  the  respondent  has  failed  to  contribute  anything  to  the 
support  of  their  unmarried,  sick,  and  feeble-minded  sister,  or  to 
the  maintenance  of  their  mother,  and  that  the  complainant 
from  that  time  has  borne  the  whole  burden  of  providing  for 
them.  The  pi-ayer  of  the  bill  is  that  the  court  will  determine 
and  decree  what  shall  be  paid  by  the  former  to  the  latter  for 
past  maintenance  of  their  mother  and  sister,  and  what  shall  be 
so  paid  for  their  support  in  the  future.  The  answer  denies 
the  allegations  in  relation  to  the  maintenance  of  their  mother 
and  sister,  and  avers  that  the  complainant  has  been  paid  for 
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what  he  has  contributed  to  their  support,  and  that  the  respond- 
ent's contributions  thereto  have  exceeded  his  liability  therefor. 
It  also  avers  that  in  1871  the  respondent  was  released  by  his 
mother  from  liability  for  her  future  support,  and  that  only  one 
third  of  the  burden  of  providing  for  his  sister  rests  on  him. 

It  will  readily  be  seen  from  this  summary  of  the  issues  that 
an  adjustment  of  the  dispute  between  the  parties  involved  the 
ascertainment  of  their  respective  liabilities  under  the  will,  and 
of  their  respective  contributions  in  discharge  of  the  duty  im« 
posed  by  it  In  view  of  the  issues  formed  by  the  pleadings  and 
of  the  nature  of  the  accounts  to  be  examined  and  passed  upon 
in  the  decision  of  the  case,  we  cannot  say  that  any  mistake  was 
made  in  resorting  to  a  court  of  equity  for  the  relief  sought. 
Moreover  the  jurisdiction  of  the  court  was  not  denied  or  ques- 
tioned by  demurrer,  plea  or  answer.  The  first  intimation  of  a 
want  of  jurisdiction  came  after  the  most  of  the  testimony  had 
been  taken  by  a  master  appointed  on  the  agreement  of  the  par- 
ties, and  after  the  most  of  the  expenses  of  the  litigation  had 
been  incurred.  We  have  therefore  a  case  to  which  the  lan- 
goage  of  this  court  in  Adams's  Appeal,  113  Pa.  449,  is  applica- 
ble, even  if  it  be  conceded  that  there  is  room  for  doubt  respect- 
ing jurisdiction.  In  delivering  the  opinion  of  the  court  in  the 
case  cited  the  present  Chief  Justice  said :  '*  While  it  is  true  that 
manifest  want  of  jurisdiction  may  be  taken  advantage  of  at  any 
stage  of  the  cause,  the  court  will  not  permit  an  objection  to  its 
jurisdiction  to  prevail  in  doubtful  cases  after  the  parties  have 
voluntarily  proceeded  to  a  hearing  on  the  merits,  but  will  ad- 
minister suitable  relief."  To  the  same  effect  is  the  language 
of  this  court  in  Evans  v.  Goodwin,  182  Pa.  186. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 
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Miller  et  al..  Appellant,  v.  Baker. 


1^  479  Eusbandandwife^Deed^Besuliingtrus^^Pi>$ae$iionoft^ 

160    ^m'T*^^^  ofAprU  22.  1866.  §6. 

22  SC  *  431  Where  a  deed  for  land  pnrdiased  by  a  wife  and  paid  for  with  her  money, 
riSo     """^^l    u  made  by  mistake  to  her  husband,  who  reoognizes  her  title,  no  resulting^ 
/^  2i  So  '312/     ^^^^^  arises  which  most  be  enforced  by  the  wife  against  the  husband  with- 
in five  years,  under  the  act  of  AprU  22,  1856,  §  6,  P.  L.  683. 

In  such  case,  the  possession  by  the  husband  and  wife  of  the  wife^s  land 
is  referable  to  her  title  and  the  marital  relation,  and  his  occupancy  of  it 
results  from  and  accords  with  his  relation  to  the  owner,  and  it  is  not  in  any 
sense  adverse  to  hers,  nor,  as  between  them,  will  the  mere  continuance  of 
such  occupancy  for  any  space  of  time  openU^  in  equity  or  by  force  of  any 
statute  as  an  extinguishment  or  bar  to  the  assertion  of  her  title. 

Purchasers  of  such  property  at  a  sherilTs  sale  under  a  Judgment  against 
the  husband  with  notice  of  the  wife^s  equity  take  no  title  as  against  the 
wife. 

Evideno^-^Ejeetmeni^DeolaraiioM—J^^ 

In  an  action  of  ejectment  by  purchasers  at  a  sherilTs  sale  under  a  judg- 
ment against  a  husband,  where  the  husband  is  the  defendant  claiming  pos- 
session under  a  title  he  alleges  to  be  that  of  his  wife,  it  is  proper  to  admit 
evidence  of  acts  and  declarations  of  the  husband  against  interest,  although 
not  made  in  the  presence  of  his  wife.  *  In  such  a  case  it  is  also  proper  to 
permit  the  plaintiff  to  show  that  the  proper^  was  assessed  in  the  name  of 
the  husband. 

Argued  Oct.  17,  1898.  Appeal,  No.  166,  Oct.  T.^  1898,  by 
plaintifiFs,  James  M.  Miller  and  Theodore  Hawkins,  from  judg- 
ment of  C.  P.  Washington  Co.,  Nov.  T.,  1891,  No.  7,  on  verdict 
for  defendant,  William  J.  Baker.  Before  Geebn,  Williams, 
MoCoLLUM,  Mitchell,  Dean  and  Thompson,  JJ. 

Ejectment.  Before  Stowb,  P.  J.,  6th  district,  specially  pre- 
siding. 

At  the  trial,  it  appeared  that  plaintiffs  claimed  title  as  pur- 
chasers at  a  sheriff's  sale  under  a  judgment  against  defendant. 
Defendant  claimed  that  he  was  entitled  to  possession  in  right 
of  his  wife;  that  the  property  had  been  purchased  with  his 
wife's  money,  and  that  the  deed  had  been  made  by  the  Tenders 
to  him  through  a  mistake. 

Defendant  was  asked  under  cross-examination :  ^*  Were  you 
not  in  this  town  in  the  latter  part  of  1890  endeavoring  to  bor- 
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row  monQy  on  the  strength  of  your  title  to  this  land — ^to  that 
Toung  land  and  to  the  MoKee  land? "  Objected  to  as  incom- 
petent.    Objection  sustained  and  bill  sealed.  [1] 

Plaintiffs  offer  to  prove  that  prior  to  1891  the  land  had  been 
assessed  to  defendant  was  refused.  [2] 

Plaintiff  offered  to  prove  declarations  by  defendant  that  he 
held  a  clear  title  to  the  land.  Objected  to  unless  the  evidence 
connects  Mrs.  Baker  with  the  transaction.  Objection  sustained 
and  bill  sealed.  [8-5] 

Theodore  Hawkins,  one  of  plaintiffs,  was  asked :  ^'  Q.  Be- 
foi'e  you  lent  William  J.  Baker  any  money,  did  you  have  his 
title  examined?  A.  Yes,  sir."  Objected  to  as  incompetent 
and  irrelevant ;  objection  sustained  and  bill  sealed.  [6] 

The  same  witness  was  asked :  ^^  Q.  Did  you  lend  him  the 
money  evidenced  by  these  judgments  on  the  faith  of  advice 
that  you  got  with  reference  to  the  validity  of  Baker's  title  ? 
A.  Tes,  sir."  Objected  to  as  incompetent ;  objection  sustained 
and  bill  sealed  for  plaintiffs,  and  answer  stricken  out.  [7] 

Defendant  asked  leave  to  read  in  evidence  exhibit  A,  being 
a  paper  given  to  Mr.  Fordyce,  a  surveyor,  as  testified  to  by 
Mrs.  Baker,  showing  the  courses  and  distances  of  a  tract  of  184 
acres  adjudged  to  her  in  partition  proceedings  in  her  father's 
estate,  which  she  sold,  and  the  money  from  which  constituted 
part  of  the  purchase  money  of  the  land  here  in  controversy. 
The  reading  of  the  Fordyce  paper  is  objected  to  because  it  con- 
tains no  evidence  with  regard  to  this  matter  one  way  or  the 
other;  has  no  date  and  is  in  no  respect  evidence.  Objection 
oveiraled,  bill  sealed,  and  paper  read  in  evidence.  [8] 

Defendant's  points  were  among  others  as  follows : 

^^1.  If  the  jury  find  that  Joanna  Baker,  the  wife  of  the  de- 
fendant, was  the  owner  of  the  moneys  with  which  the  land  in 
controversy  was  purchased  from  John  A.  Toung  and  Henry 
McEee ;  that  the  purchases  from  Toung  and  McKee  were  made 
with  said  moneys  for  her,  and  on  her  account,  and  the  titles 
were  to  have  been  taken  in  her  name,  but  by  mistake  were  con- 
veyed to  William  J.  Baker,  and  the  mistake  was  not  discovered 
until  after  delivery  of  the  respective  deeds  made  by  Toung  and 
McKee ;  and  that  the  moneys,  in  consideration  of  which  such 
conveyances  were  made,  belonging  to  her  as  aforesaid,  were 
famished  by  her  for  the  purpose  of  paying  the  consideration  of 
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said  oonveyances,  and  were  so  applied  and  thus  went  into  the 
land  at  the  time  said  conveyanoes  were  made,  then  a  trust  arose 
in  favor  of  Joanna  Baker;  and  in  such  case,  as  the  plaintiffs 
admit  that  they  purchased  with  notice  of  her  claim  of  equitable 
ownership,  and  it  is  undisputed  that  she  and  her  family  have 
been  in  possession  of  the  lands,  purchased  from  Young  and  Mc- 
Kee  as  aforesaid,  since  at  or  about  the  dates  of  such  purchases 
respectively,  the  verdict  must  be  for  the  defendant."  Aflirm- 
ed.  [9] 

^'  2.  If  the  jury  find  that  Joanna  Baker,  wife  of  the  defendant, 
was  the  owner  of  a  tract  of  184  acres  in  Dunkard  township, 
Greene  county ;  that  she  and  her  husband  sold  aud  conveyed 
said  land  to  John  Dowlin  for  a  consideration  exceeding  i6,000 ; 
that  $6,000  of  the  purchase  money  so  received  from  Dowlin  was, 
by  direction  of  Joanna  Baker,  invested  for  her  use  and  benefit 
in  government  bonds,  with  which  bonds  the  whole  of  the  pui^ 
chase  money  of  the  tract  conveyed  to  William  J.  Baker  by  the 
deed  of  John  A.  Young  and  wife,  in  evidence,  was  paid  at  the 
time  of  the  delivery  of  said  deed,  such  payment  being  made  by 
direction  of  said  Joanna  Baker,  and  for  her  account,  and  with 
the  intention  on  her  part,  and  on  the  part  of  her  said  husband, 
that  she  should  become  the  owner  of  said  land,  and  that  she 
thereupon  went  into  possession  of  said  land  and  has  since  re- 
sided on  it  with  her  husband,  then,  notwithstanding  the  fact 
that  the  legal  title  to  said  tract  was  conveyed  by  Young  and 
wife  to  William  J.  Baker,  said  Joanna  Baker  thereupon  became 
the  equitable  and  beneficial  owner  of  said  land,  and  the  verdict 
must  be  for  the  defendant  as  to  it."    Affirmed.  [10] 

<^8.  If  the  yxvy  find  that  in  the  summer  of  1865  Joanna 
Baker  received  upwards  of  $6,000,  being  the  purchase  money 
of  a  ti*act  of  land  conveyed  by  herself  and  her  husband,  Wil- 
liam J.  Baker,  to  John  Dowlin,  and  that  she  was  the  owner  of 
the  money  so  received  by  her ;  that  with  said  money,  or  with 
government  bonds  in  which  she  had  caused  it  to  be  invested  for 
her  use,  she  purchased  and  paid  for  the  tract  of  land  described 
in  the  deed  of  John  A.  Young  and  wife,  in  evidence  in  this 
case,  making  such  payment  at  the  time  when  said  deed  was  de- 
livered ;  that  by  mistake  or  accident  said  deed  was  made  to  her 
husband  instead  of  to  herself,  and  that  since  a  few  days  after 
the  delivery  of  said  deed  she  has  resided  upon  and  has  been  in 
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possession  of  said  tract  of  land  last  mentioned,  occupying  it  with 
her  husband,  these  facts  established  an  equitable  ownership  in 
'  her  and  the  verdict  as  to  said  land  must  be  for  the  defendant." 
Affirmed.  [11] 

"  4.  If  the  jury  find  that  the  tract  described  in  the  deed  of 
Henry  McKee  and  wife,  in  evidence  in  this  case,  was  purchased 
from  said  McKee  by  Joanna  Baker  and  paid  for  by  her,  at  the 
time  of  the  delivery  of  said  deed,  with  money  and  property 
that  belonged  to  her  as  her  own  proper  estate,  and  that  there- 
upon she  took  possession  of  said  land  and  has  since  been  in  the 
possession  and  enjoyment  thereof ;  and  that  the  said  deed  was 
made  to  her  husband  instead  of  to  herself  by  mistake  or  acci- 
dent,— ^these  facts  established  an  equitable  ownership  in  her, 
and  the  verdict  as  to  said  land  must  be  for  the  defendant." 
Affirmed.  [12] 
PlaintifiTs  points  were  among  others  as  follows : 
"  2.  The  evidence  to  sustain  a  resulting  trust  in  favor  of  Mrs. 
Joanna  Baker  in  the  land  conveyed  to  Wm.  J.  Baker  by  John 
A.  Toung  and  Henry  McKee  must  be  clear,  unequivocal  and 
convincing ;  and  as  the  evidence  adduced  by  the  defendant  to 
sustain  the  alleged  resulting  trust  in  this  case  is  not  of  the 
character  thus  indicated,  the  verdict  of  the  jury  must  be  for 
the  plaintiffs."    Refused.  [14] 

^^  3.  If  it  be  true  that  the  money  of  Mrs.  Joanna  Baker  was 
used  by  her  husband  to  pay  for  the  land  Toung  and  McKee 
■conveyed  to  him,  and  so  used  in  each  case  upon  the  under- 
standing and  agi-eement  with  his -wife  that  the  titles  were  to 
be  naade  to  her,  the  taking  of  title  in  his  own  name  was  a 
fraud  upon  her ;  and  as  the  fraud  was  discovered  by  her  within 
six  months  or  a  year  after  the  making  of  the  respective  deeds 
by  Young  and  McKee  to  her  husband,  the  assertion  of  title  in 
her  now,  after  the  lapse  of  more  than  twenty-five  years  in  the 
Young  case  and  of  more  than  twenty  years  in  the  McKee  case, 
id  barred  by  the  five  years  limitation  in  the  6th  section  of  the 
4M5t  of  April  22, 1866,  and  the  verdict  must  be  for  the  plain- 
tiffs." Refused.  [18] 
4.  Request  for  binding  instructions.  Refused.  [15] 
Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

Errors  assigned  were  (1-8)  rulings  on  evidence  ;  (9-15)  in- 
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Atructions ;  quoting  instructions  and  bills  of  exceptions  and  evi- 
dence. 

J7.  Jf.  Donffan^  McCracken%  ^  McCHffin  with  him,  for  appel- 
lants, cited :  Weidman  v.  Kohr,  4  S.  &  R.  178 ;  Brown  v.  Bank, 
8  Pa.  187  ;  Heister  v.  Laird,  1  W.  &  S.  246 ;  Cummings  v.  Cum- 
mings,  6  W.  &  S.  654 ;  Curry  v.  Bott,  58  Pa.  408 ;  Greber  v. 
Kleckner,  2  Pa.  298 ;  R.  R.  v.  Alvord,  128  Pa.  47 ;  Act  of 
April  22,  1866,  P.  L.  582 ;  Christy  v.  Sill,  95  Pa.  880 ;  Strimj)- 
fler  V.  Roberts,  18  Pa.  288 ;  Bonny  v.  Ridgard,  4  Bra  C,  C. 
188 ;  Beckford  v.  Wade,  17  Vesey,  97  ;  Church  v.  Ruland,  64 
Pa.  441 ;  Reno  v.  Moss,  120  Pa.  66  ;  National  Bank  v.  Hart- 
man,  147  Pa.  662 ;  Stecker  v.  Shimer,  6  Whait.  469 ;  Steckel 
V.  Koons,  102  Pa.  498 ;  Lowry  v.  McMillan,  8  Pa.  157 ;  Clark 
V.  Depew,  26  Pa.  616 ;  Cochran  v.  Sanderson,  151  Pa.  691 ; 
Fisher  v.  King,  168  Pa.  8 ;  Honesdale  Glass  Co.  v.  Storms,  126 
Pa.  268 ;  Hartley's  Ap.,  108  Pa.  28 ;  Sower  v.  Weaver,  78  Pa. 
448 ;  R.  R.  v.  Knowles,  117  Pa.  82 ;  Act  of  June  16, 1886,  P. 
L.  789. 

Boyd  Orumriney  J.  M.  Qarri$oit,  Ja$.  L  Brawnion^  Jr.^  E,  E. 
Orumrine  with  him,  for  appellee,  cited :  As  to  possession  and 
title  by  husband  and  wife :  McElfatrick  v.  Hicks,  21  Pa.  402 ; 
Johnson  v.  FuUerton,  44  Pa.  466 ;  Curry  v.  Bott,  68  Pa.  400  ; 
Lewis  V.  Brewster,  67  Pa.  410 ;  Larkin  v.  McMullin,  49  Pa.  29. 

As  to  admissibility  of  declarations :  Light  v.  Zeller  (1),  144  Pa. 
674 ;  Light  v.  Zeller  (2),  144  Pa.  606  ;  Ankrim  v.  Woodward,  4 
Rawle,  846 ;  Pierce  v.  McKeehan,  8  Pa.  188 ;  Riddle  v.  Dixon,  2 
Pa.  872 ;  Mclldowny  v.  Williams,  28  Pa.  492 ;  Musser  v.  Gardner, 
66  Pa.  242 ;  1  Greenl.  Ev.  §§  109,  462 ;  2  Whart  Ev.  §§  1166U 
1169 ;  Alden  v.  Grove,  18  Pa.  877 ;  Brindle  v.  Mcllvaine,  10 
S.  &  R.  282 ;  Kellogg  v.  Krauser,  14  S.  &  R.  187 ;  1  Lead.  C. 
in  Eq.  W.  &  T.  886 ;  2  Lead.  C.  in  Eq.  W.  &  T.  964 ;  Grabill 
V.  Moyer,  46  Pa.  680 ;  Harrisburg  v.  Tyler,  8  W.  &  S.  878  ; 
Fox  V.  Lyon,  27  Pa.  16 ;  Wylie  v.  Mansley,  182  Pa.  66 ;  Young's 
Est.,  187  Pa.  488  ;  Crawford  v.  Thompson,  142  Pa.  661 ;  Wall 
V.  Staley,  91  Pa.  29 ;  Cummings  v.  Cummings,  6  W.  &  S.  664 ; 
Walden  v.  Finch,  70  Pa.  460 ;  Rothrock  v.  Gallaher,  91  Pa.  108 ; 
Farmers'  Ins.  Co.  v.  Bair,  87  Pa.  124;  Hildeburn  v.Curran,66 
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Pa.  69  ;  Martin  v.  Rutt,  127  Pa.  880  ;  Bradford  City  v.  Dovms, 
126  Pa.  628 ;  Hay  v.  Martin,  2  Mona.  526. 

As  to  act  of  April  22, 1856,  P.  L.  588 :  Maffit  v.  Rynd,  69 
Pa.  380 ;  Everhart's  Ap.,  106  Pa.  849 ;  Hess's  Ap.,  112  Pa. 
168 ;  Clark  v.  Trindle,  52  Pa.  492 ;  Williard  v.  Williard,  56 
Pa.  119 ;  McLaughlin  v.  Fulton,  104  Pa.  161 ;  Smith  v.  Tome, 
68  Pa.  158  ;  Black's  Est.,  18  W.  N.  455  ;  Henderson  v.  Maclay, 
5  Cent.  R.  225  ;  Brown  v.  Carey,  149  Pa.  134 ;  Armstrong  v. 
Levan,  109  Pa.  177  ;  Bergey's  Ap.,  60  Pa.  408  ;  Christy  v.  Sill, 
95  Pa.  880  ;  Bonny  v.  Ridgard,  4  Bro.  C.  C.  188  ;  Beckford  v. 
Wade,  47  Ves.  97 ;  Strimpfler  v.  Roberts,  18  Pa.  288  ;  Richards 
V.  Elwell,  48  Pa.  861 ;  Irwin  v.  Cooper,  92  Pa.  298 ;  McBarron 
V.  Glass,  80  Pa.  183  ;  Glass  v.  GUbert,  58  Pa.  287  ;  Brock  v. 
Savage,  81  Pa.  421. 

Opinion  by  Mr.  Justice  McCollitm,  March  12, 1894 : 
The  appellants  in  this  case  claim  possession  of  the  land  in 
dispute  by  virtue  of  their  purchase  of  it  at  a  sheriffs  sale  upon 
a  judgment  against  the  appellee,  and  the  latter  rests  his  defence 
to  the  action  on  his  wife's  title.  It  appears  that  the  legal  title 
to  the  land  was  in  the  appellee  prior  to  1891,  when  he  conveyed 
it  to  his  vnfe.  He  alleges  that  the  land  was  purchased  by  his 
wife  and  that  she  paid  for  it  from  her  separate  estate,  but  that 
through  the  inadvertence  of  the  grantors  the  deeds  for  it  were 
made  to  him,  and  that  neither  he  nor  his  wife  discovered  the 
mistake  until  sometime  after  the  deeds  were  recorded.  He 
also  alleges  that  when  the  mistake  came  to  their  knowledge 
lus  wife  urged  him  to  have  it  corrected,  and  that  for  a  long  time 
he  failed  to  do  so,  principally  because  he  believed,  and  so  as- 
sured her,  that  her  right  to  the  land  was  not  affected  by  it. 
We  are  satisfied  from  our  examination  of  the  testimony  sub- 
mitted by  the  appellee  in  relation  to  these  and  other  matters 
that  the  case  was  for  the  jury,  and  that  the  learned  court  below 
did  not  err  in  refusing  to  affirm  the  plaintiffs'  second,  third  and 
fourth  points.  The  evidence  if  credited  was  sufficient  to  es- 
tablish a  resulting  trust,  and  it  showed  a  situation  which  pre- 
vented the  five  years'  limitation  prescribed  by  the  6th  section 
of  the  act  of  Apiil  22,  1856,  from  running  against  the  cestui 
que  trust  in  favor  of  the  trustee.  The  husband's  continued 
recognition  of  his  wife's  title  to  the  land  rendered  her  posses- 
Voii.  CLX — 12 
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SLon  of  it  as  complete  and  effectual  against  him  as  if  the  deeds 
had  been  made  directly  to  her.  It  is  well  settled  that  the  lim- 
itation referred  to  does  not  run  against  a  cestui  qua  trust  in 
possession  :  Clark  v.  Tiindle,  52  Pa.  492 ;  Williard  v.  WilUard, 
56  Pa.  119 ;  Douglass  v.  Lucas,  68  Pa.  9 ;  Smith  v.  Tome,  68 
Pa.  158;  McNinch  v.  Trego,  78  Pa.  62;  McLaughlin  v.  Ful- 
ton, 104  Pa.  161.  The  possession  by  a  husband  and  wife  of 
the  wife's  land  is  referable  to  her  title  and  the  marital  relation. 
His  occupancy  of  it  results  from  and  accords  with  his  relation 
to  the  owner,  and  it  is  not  in  any  sense  adverse  to  hers,  nor,  as 
between  them,  will  the  mere  continuance  of  such  occupancy 
for  any  space  of  time  operate  in  equity  or  by  force  of  any  stat- 
ute as  an  extinguishment  or  bar  to  the  assertion  of  her  title. 
In  such  case  her  possession  is  the  dominating  one  and  as  against 
him  will  protect  her,  although  through  his  inattention  and  the 
mistakes  of  her  vendors  he  is  clothed  with  the  bare  legal  title 
to  the  property.  In  other  words,  in  a  situation  such  as  we  are 
considering,  her  possession  is  sufQcient  to  prevent  the  limitation 
from  running  in  his  favor.  If  after .  the  deeds  were  recorded 
and  before  the  conveyance  to  her  of  the  title  acquired  by  them, 
he  had  sold  the  land  to  a  bona  fide  purchaser,  the  latter  would 
have  taken  a  title  unaffected  by  the  trust.  But  the  appel- 
lants are  not  such  purchasers.  They  bought  at  a  sheriff's  sale 
upon  a  judgment  against  the  husband  and  with  notice  of  the 
wife's  equity.  They  have  therefore  his  title  only,  and  that,  as 
we  have  seen,  cannot  prevail  against  her. 

In  the  affirmance  of  the  defendant's  points  we  discover  no 
error.  They  were  drawn  with  reference  to  the  evidence  in  the 
case  and  based  upon  a  finding  of  facts  by  the  jury  in  accord- 
ance with  his  contention.  If  the  facts  were  found  to  be  as 
claimed  by  him,  the  legal  conclusions  deducible  from  them  were 
correctly  stated  in  the  points.  The  appellants'  criticism  of  the 
points  is  ingenious  and  plausible,  but  without  substantial  mer- 
it. In  their  printed  argument  they  admit  that  "  they  had  the 
notice  which  was  read  at  the  sheriff's  sale,"  and  certainly  that 
was  as  distinct  notice  of  the  wife's  claim  of  equitable  owner- 
ship as  could  well  be  given.  It  was  to  this  notice  that  the 
language  of  the  defendant's  first  point  plainly  applied,  as  there 
was  neither  evidence  nor  claim  that  the  appellants  had  received 
any  other  notice  of  the  wife's  equitable  title. 
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We  think  that  the  learned  court  below  erred  in  rejecting  the 
appellants'  offer  to  prove  acts  and  declarations  of  the  appellee, 
inconsistent  with  his  testimony.  He  was  the  sole  defendant 
and  an  important  witness  in  the  cause.  His  testimony  waa  in 
support  of  a  title,  which,  if  established,  would  defeat  their  claim. 
It  seems  that  the  offers  were  overruled  on  the  ground  that  they 
did  not  propose  to  show  his  acts  and  declarations  in  the  pres- 
ence of  his  wife.  But  it  is  obvious  that  the  purpose  of  the  of- 
fers was  to  discredit  him  as  a  witness  by  showing  that  his 
previous  actions  and  statements  were  antagonistic  to  his  testi- 
mony. It  was  clearly  competent  for  the  appellants  to  intro- 
duce evidence  of  this  character,  and  it  was  material  for  them 
to  do  so,  because,  by  destroying  his  credibility  as  a  witness, , 
they  impaired  the  strength  of  his  defence.  We  think  also  that 
it  was  error  to  strike  out  evidence  that  previous  to  1891  the 
property  was  assessed  to  him.  The  assessment  was  a  fact  to 
be  considered  in  connection  with  his  testimony  that  his  wife 
owned  the  property. 

The  learned  counsel  for  the  appellee  suggests  that  a  proper 
foundation  was  not  laid  for  the  introduction  of  evidence  to 
contradict  him.  But  the  record  shows  that  the  appellants  at- 
tempted to  cross-examine  him  in  relation  to  alleged  acts  and 
declarations  inconsistent  with  his  testimony,  and  that  they 
were  not  permitted  to  do  so.  This  attempt  was  plainly  made 
with  the  view  of  obtaining  from  him  an  admission  or  denial  of 
such  acts  and  declarations.  The  proposed  cross-examination 
was  therefore  pertinent  and  should  have  been  allowed.  The 
offers  to  prove  these  matters  by  other  persons  were  not  object- 
ed to  or  rejected  on  the  ground  now  suggested  as  a  basis  for 
their  exclusion.  It  is  plain  enough  that  the  appellants  sought 
and  were  denied  an  opportunity  to  introduce  these  matters  to 
discredit  the  appellee  as  a  witness,  and  it  is  equally  plain  that 
they  were  not  permitted  to  do  so. 

We  are  not  satisfied  that  any  error  was  committed  in  the 
rulings  complained  of  in  the  6th,  7th  and  8th  specifications. 

In  accordance  with  the  foregoing  views,  we  sustain  the  Ist, 
2d,  8d,  4th  and  5th  specifications  of  error,  and  overrule  the  re- 
maining specifications. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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Haynes  et  al.,  Appellants,  v.  Synnott. 

Landlord  and  tenant — Suretyship — Payment  of  taxee—Lease^Alteratton 
'^Affidavit  of  defence . 

Plaintiffs  leased  to  a  tenant  property  in  Massachusetts  for  five  years 
from  June  1,  1886.  The  lessee  covenanted  to  pay  the  taxes  "  which  may 
be  payable  for  or  in  respect  of  the  said  premises,  or  any  part  thereof,  dur- 
ing the  said  term.^'  Plaintiffs  paid  the  taxes  assessed  May  1,  1886 ;  the 
lessee  paid  the  four  years  following,  but  not  the  fifth.  Plaintiffs  paid  the 
taxes  for  the  fifth  year,  and  then  brought  suit  against  defendant,  the  ten- 
ant's surety,  to  recover  the  amount  last  paid.  Plaintiffs  averred  in  their 
statement  that  in  Massachusetts  taxes  were  assessed  on  May  1st,  and  that 
«nder  the  lease,  which  was  executed  in  Massachusetts,  the  tenant  was 
bound  to  pay  the  taxes  levied  and  assessed  during  his  term.  The  defend- 
ant in  his  affidavit  of  defence  averred  that  "  the  lessee  did  not  covenant  to 
pay  to  the  plaintiffs  the  taxes  levied  and  assessed  on  the  demised  premises, 
the  words  which  import  such  covenant  having  been  scored  out  in  the  con- 
tract and  intended  to  be  eliminated.  The  taxes  now  claimed  for  were  not 
payable  for  or  in  respect  of  the  said  premises  or  any  part  thereof  during 
the  said  term,  but  were  for  taxes  payable  from  the  property  for  the  yeur 
ending  May  1,  1892,  covering  but  one  month  of  the  Icase.^^  The  affidavit 
did  not  deny  that  the  copy  of  the  lease  filed  was  a  true  copy,  and  it  did  not 
specify  what  words  were  **  scored  out  and  intended  to  be  eliminated.^^ 
i/eid,  that  the  affidavit  of  defence  was  insufficient  to  prevent  Judgment. 

Suretyship— Eostension  of  time— Payment  of  taxes — Previous  demand. 
Where  a  tenant  has  covenanted  to  pay  taxes,  the  mere  giving  of  time  to 

him  for  the  payment  of  his  taxes  does  not  release  the  tenant^s  surely  from 

his  obligation ;  and,  in  such  case,  where  the  landlord  has  paid  the  taxes. 

no  previous  demand  on  the  tenant  is  necessary  before  bringing  suit  against 

the  surety. 

•Argued  Jan.  2, 1894.  Appeal,  No.  200,  Jan.  T.,  1893,  by 
plainti£f8,  John  W.  Haynes  et  al.,  from  order  of  C.  P.  No.  4, 
Phila.  Co.,  March  T.,  1892,  No.  200,  discharging  rule  for  judg- 
ment for  want  of  sufficient  affidavit  of  defence.  Before  StbBt 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitohbll,  Dean 
and  Fell,  JJ.     Reversed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  against  surety  of  tenant  to  recover  taxes  which 
the  tenant  had  covenanted  to  pay. 

Plaintiffs'  statement  was  as  follows  : 
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^^The  plaintiffs  bring  this  suit  to  recover  from  the  defendant 
the  sum  of  $308.70,  with  interest  from  Oct.  81,  1891,  upon  the 
following  facts ; 

"  The  plaintiffs,  with  the  late  Oliver  Ditson,  who  were  trad- 
ing as  Oliver  Ditson  &  Co..  of  Boston,  Massachusetts,  on  or 
about  January  81, 1886,  leased  to  Albert  G.  Smalley  a  certain 
piece  of  partnership  land  in  the  said  city  of  Boston  on  North 
street,  more  particularly  described  in  the  lease  (a  true  copy  of 
which  is  hereunto  annexed),  from  the  first  day  of  June,  1886, 
for  the  term  of  five  years.  The  rent  agreed  upon  by  the  said 
lease  was  $1,764  a  year,  payable  in  monthly  installments,  and 
the  said  lessee,  Albert  6.  Smalley,  covenanted  to  pay,  in  addi- 
tion to  the  rent  aforesaid,  all  ^  the  taxes  and  water  taxes  pay- 
able on  said  premises  or  any  part  thereof  during  the  said  term.* 

"The  said  Albert  G.  Smalley,  on  the  expiration  of  the  term 
of  the  lease,  June  1, 1891,  had  paid  all  the  rent  aforesaid,  and 
all  the  taxes,  except  the  tax  which  was  levied  and  assessed  on 
the  said  leased  premises  on  the  fii-st  day  of  May  of  said  year 
1891,  by  the  city  of  Boston,  amounting  to  $808.70,  whereupon 
the  plaintiffs,  on  October  81, 1891,  were  obliged  by  law  to  pay, 
and  did  pay  the  said  tax  of  $808.70  to  the  said  city  of  Boston. 
The  said  lease  was  made  and  executed  in  Boston,  Mussachu- 
setts,  for  property  situated  in  Boston,  and  its  covenants  were  to 
be  performed  there,  and  it  was  therefore  subject  to  the  laws  of 
Massachusetts,  under  which  a  tenant  who  contracts  by  his  lease 
to  pay  the  taxes  on  the  leased  property  during  his  term  is  liable 
for  aU  taxes  levied  and  assessed  during  such  term.  The  said 
Smalley  did  not  pay  and  was  not  bound  to  pay  the  taxes  as- 
sessed May  1,  1886. 

"  The  defendant  in  this  suit,  Thomas  W.  Synnott,  bound 
himself  for  the  punctual  payment  of  the  rent  and  taxes  reserved 
in  the  said  lease  by  writing  annexed  to  said  lease,  of  which  the 
following  is  a  true  copy : 

"'In  consideration  of  the  execution  of  the  preceding  lease, 
and  of  one  dollar  to  me  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, I  do  hereby  guarantee  to  the  said  Oliver  Ditson 
&  Company  the  true  and  punctual  payment  of  the  rent  and 
taxes  reser\'^ed  at  the  times  mentioned,  and  in  default  thereof 
I  promise  to  pay  the  same  on  demand,'  (with  signature,  etc.) 

"  The  defendant,  Thomas  W.  Synnott,  thereby  became  liable 
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for  the  payment  of  the  said  $808.70,  which  the  said  lessee  had 
neglected  and  refused  to  pay  and  still  refuses  to  pay.  The 
said  Thomas  W.  Synnott,  defendant,  has  often  been  requested 
to  pay  said  sum  in  accordance  with  his  said  undertaking,  but 
lias  always  refused  and  still  refuses  to  pay  said  sum  or  any 
part  thereof,  and  the  same  is  now  unpaid,  wherefore  the  plain- 
tiff brings  this  suit  and  craves  judgment  for  the  amount  as 
aforesaid." 

The  copy  of  the  lease  filed  showed  a  covenant  for  the  pay- 
ment of  the  ^*  taxes  and  water  taxes  which  may  be  payable  for 
or  in  respect  of  the  said  premises  or  any  part  thereof  during 
the  said  term." 

The  original  lease,  produced  on  the  argument  in  the  court 
below,  read,  '^  all  taxes  and  water  taxes  [and  assessments  what- 
soever, whether  in  the  nature  of  taxes  now  in  being  or  not]  which 
may  be  payable,"  etc,  the  part  in  brackets  being  erased. 

The  affidavit  of  defence  averred : 

"  1.  The  said  Albert  G.  Smalley,  lessee,  did  not  covenant  to 
pay  to  the  plaintiffs  the  taxes  '  levied  and  assessed '  on  the  de- 
mised premises — the  words  which  import  such  covenant  having 
been  scored  out  in  the  contract  and  intended  to  be  eliminated. 

''  The  taxes  now  claimed  for  were  not  '  payable  for  or  in  re- 
spect of  the  said  premises  or  any  part  thereof  during  said  term,' 
but  were  for  taxes  payable  from  the  property  for  the  year  end- 
ing May  1, 1892,  covering  but  one  month  of  the  term  of  the 


^^  2.  I  am  informed  and  believe  that  after  the  making  of  the 
said  lease  the  said  plaintiffs  and  the  said  Smalley  entered  into 
an  agreement  unknown  to  me  by  which  the  lessee  was  given 
time  for  the  payment  of  the  taxes,  and  that  by  reason  of  such 
agreement  the  taxes  which  should  have  been  collected  at  the 
proper  time  are  now  sought  to  be  recovei^ed  against  me  under 
my  contract  of  suretyship. 

*^  8.  I  believe  that  no  demand  has  been  made  upon  the  said 
Smalley,  the  lessee,  for  the  payment  of  the  said  taxes.  I  have 
been  advised  and  upon  such  advice  aver  that  the  said  Smalley 
was  obliged  by  the  terms  of  his  lease  to  pay  the  taxes  on  the 
property  from  June  1,  1886,  to  the  end  of  his  term  of  tenancy, 
including  eleven-twelfths  of  the  taxes  assessed  for  that  year. 

^^  4.  I  am  informed  and  believe  that  the  said  Smalley  has 
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means  and  property  within  the  jurisdiction  of  the  courts  of 
Massachusetts  which  should  be  exhausted  before  I  am  called 
on  to  pay  any  rent  or  taxes  under  the  lease." 
Rule  for  judgment  discharged.     Plaintiffs  appealed. 

Error  asiigned  was  above  order. 

Francis  Rawle^  for  appellants,  cited :  As  to  liability  of  tenant 
to  taxes :  Wilkinson  v.  Libbey,  1  Allen,  375 ;  Amory  v.  Mel- 
vin,  112  Mass.  88;  Paul  v.  Chickering,  117  Mass.  265;  Sar- 
gent V.  Pray,  117  Mass.  267 ;  Jackson  v.  Foye,  Quincy,  26 ; 
Derumple  v.  Clark,  Quincy,  88 ;  Simonds  v.  Turner,  120  Mass. 
328;  Curtis  v.  Pierce,  115  Mass.  186;  Blake  v.  Baker,  115 
Mass.  188;  Walker  v.  Whittemore,  112  Mass.  187;  Carnes  v. 
Heisey,  117  Mass.  270. 

As  to  liability  of  surety :  Brubaker  v.  Okeson,  36  Pa.  522 ; 
Bank  v.  Legrand,  108  Pa.  318 ;  Case  v.  Fuller,  4  Kulp,  433 ; 
Hunt  V.  Bridgham,  2  Pick.  581 ;  Riddle  v.  Thompson,  104  Pa. 
330;  Allen  v.  Hubert,  49  Pa.  259;  Girard  Life  etc.  v.  Finley, 
1  Phila.  70 ;  Frechie  v.  Drinkhouse,  4  W.  N.  298. 

Jouph  M.  PiUy  for  appellee. — When  a  statement  is  filed  in 
which  a  contract  is  declared  upon,  it  has  always  been  understood 
that  the  contract  itself  is  proffered  and  put  in  evidence,  and  that 
eyerything  which  appears  upon  that  paper  is  proper  for  consid- 
eration in  the  argument  of  any  question  involving  its  construc- 
tion: Wamecke  v.  Sherman,  C.  P.  No.  4,  22  W.  N.  225. 

It  requires  a  clear  case  of  insufficient  affidavit  of  defence  to 
warrant  reversal :  Murphy  v.  Cappeau,  147  Pa.  45. 

Opinion  by  Mr.  Justice  Fell,  March  12, 1894 : 
The  assignment  of  error  in  this  case  is  to  the  refusal  of  the 
court  to  enter  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. 

The  plaintiffs  leased  to  Albert  G.  Smalley  a  property  in  Bos- 
ton, Massachusetts,  for  the  term  of  five  years,  commencing 
Jane  1, 1886.  The  lease  contained  a  covenant  for  the  payment 
of  the  rent  and  "  also  the  taxes  and  water  taxes  which  may  be 
payable  for  or  in  respect  of  the  said  premises  or  any  part  there- 
of during  the  said  term."     The  plaintiffs  paid  the  taxes  assessed 
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May  1, 1886.  The  lessee  paid  for  the  four  years  following,  but. 
not  for  the  fifth.  This  action  is  to  recover  of  the  defendant, 
who  was  surety  on  the  lease,  the  taxes  assessed  May  1,  1891, 
and  paid  by  the  plaintiff  after  the  expiration  of  the  term. 

It  is  not  claimed  that  the  lessee'was  bound  to  pay  more  than 
five  years'  taxes.  The  contention  on  the  part  of  the  plaintifiPs 
is  that  under  the  laws  of  Massachusetts  the  lessee  was  not  bound 
to  pay  the  taxes  for  the  first  year  of  his  lease,  they  having  been 
assessed  before  the  commencement  of  his  term,  but  was  bound 
for  the  last  year's  taxes,  assessed  before  its  end. 

In  support  of  this  contention  it  is  averred  in  the  statement 
that  ^^  the  said  lease  was  made  and  executed  in  Boston,  and  its 
covenants  were  to  be  performed  there,  und  it  was  therefore  sub- 
ject to  the  laws  of  Massachusetts,  under  which  a  tenant  who 
covenanted  by  his  lease  to  pay  the  ttixes  levied  and  assessed 
during  his  term  is  liable  for  all  taxes  levied  and  assessed  during 
such  term.  The  said  Smalley  did  not  pay,  and  was  not  bound 
to  pay,  the  taxes  assessed  May  1, 1886." 

In  answer  to  this  averment  it  is  stated  in  the  affidavit  of  de- 
fence that  "  the  said  Albert  G.  Smalley,  lessee,  did  not  covenant 
to  pay  to  the  plaintiffs  the  taxes  levied  and  assessed  on  the  de- 
mised premises,  the  words  which  import  such  covenant  having 
been  scored  out  in  the  contract  and  intended  to  be  eliminated. 
The  taxes  now  claimed  for  were  not  payable  for  or  in  respect 
of  the  said  premises  or  any  part  thereof  during  the  said  term, 
but  were  for  taxes  payable  from  the  property  for  the  year  end- 
ing May  1, 1892,  covering  but  one  month  of  the  lease." 

It  is  not  denied  that  the  copy  of  the  lease  filed  is  a  true  copy, 
and  the  court  was  not  informed  as  to  what  words  were  "  scored 
out  and  intended  to  be  eliminated,"  but  only  as  to  the  defend- 
ant's  understanding  of  the  effect  of  the  erasure  of  certain  words 
which  are  not  given.  The  assertion  that  the  taxes  were  not 
payable  for  or  during  the  term,  with  the  qualification  that  they 
were  for  the  year  ending  May  1,  1892,  is  not  in  denial  of  the 
plaintiff's  statement,  but  is  in  entire  harmony  with  it,  and  leaves 
untouched  the  essential  averment,  that  under  the  facts  stated) 
and  the  written  contract,  and  the  law,  the  defendant  is  liable. 

The  plaintiff's  case  rests  upon  the  averment  of  the  contract 
and  of  its  meaning  and  effect  under  the  laws  of  Massachusetts, 
by  which  it  is  to  be  interpreted.     The  affidavit  denies  neither 
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the  contract  as'  set  out  nor  the  law  as  stated,  and  is  therefore 
insufficient. 

It  is  unnecessary  to  more  than  refer  to  the  remaining  grounds 
of  defence.  The  mere  giving  of  time  to  the  tenant  for  the  pay- 
ment of  taxes  did  not  release  the  defendant  from  his  obligation, 
and  as  this  is  a  contract  of  suretyship  no  previous  demand  of 
the  principal  was  necessary. 

The  judgment  of  the  court  is  reversed,  and  it  is  now  ordered 
that  the  record  be  remitted  to  the  court  of  common  pleas,  with 
directions  to  enter  judgment  against  the  defendant  for  such 
sums  as  to  right  and  justice  may  belong,  unless  other  legal  or 
equitable  cause  be  shown  to  the  court  why  such  judgment 
should  not  be  entered. 


Greenway  v.  Convoy  et  al.,  Appellants. 

NegUgence — InfarUa^CorUributory  negUgenoe — Presumption. 

The  moasore  of  a  child^s  responsibility  is  his  capacity  to  see  and  appre- 
ciate danger,  and  the  rule  is  that,  in  the  absence  of  clear  evidence  of  the 
lack  of  it,  he  will  be  held  to  such  measure  of  discretion  as  is  usual  in 
those  of  his  age  and  experience.  This  measure  varies  of  course  with 
each  additional  year,  and  the  increase  of  responsibility  is  gradual.  Ii 
makes  do  sudden  leap  at  the  age  of  fourteen.  That  is  simply  the  con- 
venient  point  at  which  the  law,  founded  upon  experience,  changes  the 
presumption  of  capacity,  and  puts  upon  the  infant  the  burden  of  showing 
his  personal  want  of  intelligence,  prudence,  foresight  or  strength  usual 
in  those  of  his  age :  Eehler  v.  Schwenk,  144  Pa.  359. 

In  an  action  by  a  boy  over  fourteen  years  of  age  against  his  employer 
to  recover  damages  for  personal  injuries,  the  court  cannot  assume  that 
plaintiff,  with  six  months^  experience  in  a  machine  shop,  is  incapable  of 
forming  a  judgment  of  the  danger  of  going  up  a  ladder  to  put  a  belt 
on  a  pulley,  particularly  where  he  was  warned  by  another  workman  as  he 
was  going  up  the  ladder  that  he  ought  not  to  put  the  belt  on. 

Negligence — FeUow  servants — Master  and  servant. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries,  binding  instructions  should  be  given  for  defendant 
where  the  evidence  shows  that  the  accident  was  caused  by  the  negligent 
conduct  of  a  workman  employed  as  an  engineer  who  had  no  general  au- 
thority or  control  over  the  men,  although  at  rare  intervals  left  in  charge 
when  the  defendant,  who  was  his  own  superintendent,  was  away  from 
the  works,  and  that  the  accident  occurred  when  the  defendant  was  not 
absent. 
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Argued  Jan.  8,  1894.  Appeal,  No.  438,  Jan.  T.,  1898,  by 
defendants,  Patrick  J.  Conroy  et  al,  trading  as  P.  J.  Conroy 
&  Co.,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  on  verdict  for 
plaintiff,  Ernest  R.  Greenway,  by  his  next  friend.  Before  Stbb- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitohbll,  Deak 
and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries.     Before  Br^y,  J. 

At  the  trial  it  appeared  that  Oct.  16, 1889,  plaintiff  was  in- 
jured while  working  in  defendants'  mill.  At  the  time  of  the 
accident  he  was  fourteen  years  old,  and  was  engaged  to^  clean 
fasteners,  run  errands  and  do  odd  jobs  about  the  works.  Plain- 
tiff described  the  accident  as  follows :  **  Q.  What  were  you 
doing  the  day  you  were  hurt?  A.  Shelling  corn  in  the  bam. 
Q.  You  were  not  hurt  while  you  were  doing  that?  A.  No, 
sir ;  I  got  through  that  and  then  went  to  Mr.  Conroy  and  said 
to  him,  *  I  am  through  ;  what  shall  I  do  next  ?'  He  considered 
for  a  moment,  and  then  he  said,  '  Go  to  Jack  and  he  will  give 
you  something  to  do.'  Q.  Who  was  he  ?  A.  He  was  the  super- 
intendent and  the  engineer.  I  went  in  and  said  to  him  that 
Mr.  Conroy  sent  me  in  to  get  something  to  do.  He  said:  *  Go 
upstairs  and  get  some  No.  8  fasteners  and  bring  them  down 
and  drill  them.'  I  went  and  got  them  and  stai-ted  with  the 
diill,  but  it  would  not  go  because  the  belt  was  off,  so  I  went 
to  Jack  and  said  to  him  that  the  belt  was  off ;  put  the  belt  on 
for  me.  He  said :  *  I  have  no  time  to  do  it.  Put  it  on  your- 
self.' Then  I  went  and  got  a  ladder  to  put  it  on.  Q.  What 
was  the  result?  A.  I  got  my  hand  caught  and  two  fingers 
were  cut  off."  Plaintiff  also  testified  that  he  was  never  in- 
structed that  putting  on  belts  was  dangerous. 

Witnesses  for  defendants  testified  that  plaintiff  was  warned 
by  other  workmen  not  to  put  on  the  belt.  The  evidence  as  to 
the  position  of  Jack  McNamara  in  the  works  is  stated  in  the 
opinion  of  the  Supreme  Court. 

Plaintiff's  points  were  as  follows : 

^^1.  If  the  jury  find  that  the  defendants  had  placed  John  C. 
McNamara  in  charge  of  their  business,  or  that  branch  of  it  in 
which  the  plaintiff  was  engaged  at  the  time  of  the  accident, 
during  their  absence,  exercising  no  discretion  and  no  oversight 
themselves,  then  McNamara  was  a  vide-principal,  and  the  de- 
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fendants  are  responsible  for  injuries  caused  by  his  negligence." 
Affirmed.  [1] 

'^  2.  If  the  jury  find  that  the  defendants  had  placed  John  C. 
McNamara  in  charge  of  that  branch  of  their  business  in  which 
plaintiff  was  engaged  at  the  time  of  the  accident,  and  that  they 
were  not  present,  nor  exercising  any  discretion  or  oversight, 
and  he  directed  the  plaintiff  to  put  the  belt  on  the  pulley,  and 
that  plaintiff  was  not  informed  of  the  danger  in  so  doing,  nor 
had  by  experience  ascertained  that  it  was  a  dangerous  under- 
taking, the  plaintiff  is  entitled  to  recovery  from  the  defendants 
in  this  action."     Affirmed.  [2] 

"  8.  If  the  jury  find  that  the  plaintiff  was  ordered  by  John 
G.  McNamara  to  put  the  belt  on  the  pulley,  and  that  it  was  not 
within  the  scope  of  plaintiff's  duty  and  employment,  but  was 
within  that  of  McNamara,  that  the  order  was  not  a  reasonable 
one,  that  its  execution  was  attended  \  ith  hazard  to  life  and 
limb,  and  that  a  prudent  man  would  not  have  ordered  the  boy 
to  execute  it,  then  the  rule  that  the  master  is  not  liable  to  one 
of  his  servants  for  injuridfc  resulting  from  the  carelessness  of  an- 
other when  both  are  engaged  in  a  common  service,  although 
the  injured  person  was  under  the  control  and  direction  of  the 
servant  who  caused  the  injury,  whether  a  true  rule  or  not,  does 
not  apply  to  this  case,  and  the  plaintiff  is  entitled  to  recover 
from  the  defendants  in  this  action."     Affirmed.  [8] 

Defendants'  request  for  binding  instruction  was  refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  $2,000. 

Srrari  (issigned  were  (1-4)  instructions,  quoting  them. 

jEUxs  Ames  Ballard  for  appellant,  cited :  Ross  v.  Walker, 
189  Pa.  42 ;  Kehler  v.  Schwenk,  144  Pa.  869 ;  Gillen  v.  Row- 
ley, 184  Pa.  209 ;  Zui-n  v.  Tetlow,  134  Pa.  218 ;  Ford  v.  Ander- 
son, 189  Pa.  261 ;  Kehler  v.  Schwenk,  161  Pa.  606 ;  Tagg  v. 
McGeorge,  156  Pa.  868. 

L.  R.  Fletcher^  George  Mobinson  with  him,  for  appellee,  cited: 
Rummel  v.  Dilworth,  181  Pa.  609;  Kehler  v.  Schwenk,  161 
Pa.  506 ;  Tagg  v.  McGeorge,  166  Pa.  868 ;  R.  R.  v.  Fort,  17 
Wal-  662 ;  MuUan  v.  Steamship  Co.,  78  Pa.  26 ;  Lewis  v.  Sei- 
fert,  116  Pa.  628 ;  Lebbering  v.  Struthers,  Wells  &  Co.,  167  Pa. 
812 ;  Brennan  v.  Gordon,  118  N.  Y.  489. 
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Opinion  by  Mr.  Justicb  Fell,  March  12,  1894 : 

The  plaintiff,  a  boy  over  fourteen  years  of  age  at  the  time  of 
his  injury,  had  been  employed  for  six  months  in  the  machine 
shop  of  the  defendant.  The  shop  was  a  small  one  in  which 
but  seven  or  eight  men  were  employed,  and  was  under  the  di- 
rect management  of  the  defendant,  whose  time  was  spent  there 
in  superintending  the  work.  On  the  morning  of  the  accident 
the  plaintiff  had  been  engaged  at  work  outside  the  shop,  and 
was  told  by  the  defendant  to  go  to  McNamara,  who  would  tell 
him  what  to  do.  He  was  directed  by  McNamai*a  to  drill  some 
fastenings.  According  to  the  plaintiff's  testimony  he  found 
the  belt  off  the  machine  he  was  to  use,  and  asked  McNamara 
to  put  it  on,  and  was  told  by  him  to  do  it  himself.  He  pro- 
cured a  ladder  in  order  to  reach  the  shafting,  and,  in  his  at- 
tempt to  put  the  belt  on  the  pulley,  his  hand  was  caught  and 
seriously  injured. 

It  was  denied  by  the  defendant's  witnesses  that  the  plaintiff 
had  been  told  to  put  the  belt  on,  and  two  of  them  testified  that 
when  he  was  going  up  the  ladder  for%hat  purpose  he  was  told 
of  the  danger  and  cautioned  not  to  attempt  it,  and  that  he  per- 
sisted notwithstanding  this  warning. 

It  was  McNamara's  business  to  put  the  belts  on  the  pulleys. 
He  was  the  oldest  workman  in  the  shop,  and  had  charge  of  the 
belts.  He  laid  out  the  work  for  the  other  employees,  and,  in 
the  absence  of  the  defendant,  was  looked  to  by  them  for  di- 
rection. 

The  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  and  the  question  whether  McNamara  was  more  than 
a  fellow  servant  for  whose  negligence  the  defendant  would  not 
be  liable,  are  fairly  raised  by  the  testimony. 

Neither  the  firat  nor  the  third  of  plaintiff's  points  presented 
the  question  of  contributory  negligence,  and  the  effect  of  their 
affirmance  without  qualification  or  explanation  was  to  withdraw 
that  subject  from  the  consideration  of  the  jury. 

The  learned  judge  of  the  common  pleas,  in  the  course  of  a 
very  clear  and  impartial  charge,  said:  ^^The  plaintiff  has  a 
right  to  recover  only  for  injuries  that  are  caused  by  negligence 
that  is  properly  chargeable  to  the  employer.  An  accident 
caused  by  the  negligence  of  the  plaintiff  himself  in  a  case  of 
this  kind  gives  the  plaintiff  no  right  to  a  verdict."     This  we 
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think  however  does  not  correct  the  error  of  the  affirmance  of 
the  points.  The  jury  was  not  instructed  as  to  what  negligence 
might  be  properly  chargeable  to  the  employer,  nor  directed 
that  there  could  be  no  recovery  for  injuries  the  result  of  con- 
current negligence. 

There  was  testimony  that  the  plaintiff  before  he  went  up  the 
ladder  was  warned  of  the  danger.  We  cannot  assume  that  a 
boy  over  fourteen  yeare  of  agCy  with  six  months'  experience  in 
a  machine  shop,  is  incapable  of  forming  a  judgment  of  the  dan- 
ger of  such  an  act,  especially  when  he  has  the  aid  of  the  warn- 
ings of  an  older  and  more  experienced  person.  As  was  said  by 
MrrcHELL,  J.,  in  Kehler  v.  Schwenk,  144  Pa.  869  :  "  All  the 
cases  agree  that  the  measure  of  a  child's  responsibility  is  his 
capacity  to  see  and  appreciate  danger,  and  the  rule  is  that,  in 
the  absence  of  clear  evidence  of  the  lack  of  it,  he  will  be  held 
to  such  measure  of  discretion  as  is  usual  in  those  of  his  age  and 
experience.  This  measure  varies  of  course  with  each  additional 
year,  and  the  increase  of  responsibility  is  gradual.  It  makes 
no  sudden  leap  at  the  age  of  fourteen.  That  is  simply  the 
convenient  point  at  which  the  law,  founded  upon  experience, 
changes  the  presumption  of  capacity,  and  puts  upon  the  infant 
the  burden  of  showing  his  personal  want  of  intelligence,  pru- 
dence, foresight  or  strength  usual  in  those  of  his  age." 

The  fourth  specification  of  error  is  to  the  refusal  of  the  court 
below  to  affirm  the  defendant's  point :  "  Under  all  the  evidence 
your  verdict  should  be  for  the  defendant."  If  there  was  testi- 
mony showing  that  McNamam  was  a  vice-principal  this  point 
was  properly  refused;  if  from  all  the  testimony  it  appeared 
that  he  was  only  a  fellow  workman  it  should  have  been  affirmed. 

The  plaintiff  testified  that  McNamara  was  the  superintend- 
ent and  engineer ;  that  ^^  he  was  called  the  engineer,"  and  took 
charge  of  the  place  when  the  defendant  was  away ;  but  on 
cross-examination  said  that  the  defendant  was  around  the  shop 
all  the  time  seeing  that  everything  went  right.  This  is  the 
only  light  thrown  upon  the  subject  by  the  plaintiff  or  his  wit- 
nesses. All  of  the  testimony  shows  that  the  defendant  was  in 
the  building  or  the  adjoining  yard  at  the  time  of  the  accident, 
and  was  seldom  away  from  the  shop.  The  uncontradicted  tes- 
timony of  the  defence  is  that  McNamara  was  employed  to  work, 
not  to  superintend ;  that  he  was  not  even  employed  as  a  fore- 
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man,  but  had  his  regular  work  like  every  other  man  in  the  shop; 
that  it  was  his  duty  to  run  the  engine,  put  on  the  belts,  and 
mark  fastenings  that  were  to  be  drilled.  He  neither  employed 
nor  discharged  workmen ;  he  was  clothed  with  no  special  au- 
thority ;  he  had  no  general  direction  of  the  business  or  any  part 
of  it ;  he  was  not  intrusted  to  perform  a  duty  which  the  law 
imposes  upon  the  employer,  and  which  cannot  be  delegated  by 
him  except  at  his  peril.  He  differed  from  his  fellow  workmen 
only  in  this,  that  a  part  of  the  work  which  required  marking 
and  laying  out  first  passed  through  his  hands,  and  that  upon 
occasions  of  rare  occurrence  when  the  defendant  was  away  he 
had  charge  of  the  shop.  « 

On  this  occasion  the  defendant  was  not  absent,  and  there  is 
no  ground  for  a  pretence  even  that  McNamara  was  in  charge 
of  the  works.  The  direction  of  the  defendant  to  the  plaintiff  to 
go  to  McNamara  to  be  told  what  work  to  do  must  be  considered  as 
having  relation  to  the  kind  of  work  he  was  accustomed  to  do  from 
day  to  day,  which  was  cleaning,  japanning,  drilling  and  counter- 
sinking, a  part  of  which  had  first  to  be  marked  and  prepared 
by  McNamara.  He  was  placed  under  the  charge  of  McNamara, 
only  as  to  the  selection  of  his  particular  work.  This  direction 
was  not  a  delegation  by  the  defendant  of  his  general  authority 
over  the  plaintiff  to  another,  and  there  was  no  more  reason  to 
suppose  that  the  plaintiff  would  be  told  to  put  a  belt  on  a  mov- 
ing pulley  than  that  he  would  be  required  to  run  the  engine. 

There  was  nothing  in  the  testimony  to  carry  this  case  to  the 
jury  but  the  bare  assertion  of  the  plaintiff  that  McNamara  was 
the  superintendent,  unaccompanied  by  any  explanation  of  the 
nature  of  his  duties  or  proof  of  a  single  fact  to  substantiate  it 
The  unconti-adicted  testimony  of  the  defence,  resting  not  upon 
mere  assertion  but  upon  proofs  that  were  conclusive,  shows  that 
he  was  not  the  superintendent.  This  cannot  properly  be  said 
to  raise  an  issue  of  fact  for  a  jury.  On  the  one  hand  wi|8  the 
assertion  of  an  opinion  or  conclusion,  on  the  other  the  proof  of 
the  fact  which  demonstrated  its  error.  Superintendents  are 
not  made  by  calling  them  such,  but  by  the  nature  of  their  em- 
ployment, their  duties  and  their  work. 

Aside  from  this  it  seems  to  be  conclusive  of  the  whole  case 
that  it  is  iBhown  by  the  plaintiff's  testimony  that  the  defendant 


Digitized  by  VjOOQ IC 


GREEN  WAY  v.  CONBOY  et  al.,  AppeUants.  191 

1894.]  Opinion  of  the  Court. 

was  his  own  superintendent  except  at  times  of  not  frequent  oc- 
currence when  he  was  called  to  the  city,  and  that  on  this  occa- 
sion he  was  present  and  in  charge  of  the  shop. 

We  are  of  opinion  that  the  learned  judge  should  have  affirmed 
the  defendant's  point  and  directed  a  verdict  for  him. 

The  judgment  is  reversed. 


Lennox^  to  use  of  Crawford's  Exrs.,  Appellant,  v.  Brower. 

Mortgage—Oraund  retU—AssignmerU—Act  of  June  12,  1878. 

The  act  of  Jane  12, 1878,  P.  L.  205,  which  provides  that  grantees  of  real 
estate  shall  not  be  personally  liable  for  mortgages,  ground  rents  or  other 
incombrances  thereon,  unless  they  expressly  bind  themselves  in  writing, 
does  not  apply  to  an  action  by  a  grantor  for  the  unpaid  balance  of  the  pur- 
chase money,  where  the  grantee  agreed  by  parol  as  a  part  of  the  consid- 
eration for  the  property  to  pay  off  the  mortgages  thereon. 

Haintifl  owned  three  adjoining  lots,  each  subject  to  a  separate  ground 
rent,  and  all  jointly  subject  to  subsequent  mortgages.  Two  of  the  lots  had 
been  sold  by  the  sheriff  for  arrears  of  ground  rent,  but  title  had  not  been 
taken.  Judgment  had  been  obtained  for  ground  rent  due  on  the  third  lot. 
Defendants  verbally  agreed  to  purchase  plaintiff's  interest  in  all  the  lots 
for  the  consideration  of  a  certain  sum  in  cash  and  the  payment  of  all  claims 
against  the  property.  Held,  that  an  action  could  be  maintained  by  the 
plaintiff  on  this  agreement. 

Argued  Jan.  4,  1894.  Appeal,  No.  8,  July  T.,  1898,  by 
plaintiff,  Thomas  Lennox,  to  use  of  James  Crawford  et  al.,  ex- 
ecutors of  Samuel  Crawford,  deceased,  from  judgment  of  C.  P. 
No.  4,  Phila.  Co.,  Dec.  T.,  1891,  No.  152,  on  verdict  for  defend- 
ant, Francis  M.  Brower.  Before  Stebbbtt,  C.  J.,  Gbebk, 
Williams,  McCollum,  Mitchell,  Deak  and  Fell,  J  J.  Re- 
versed. 

Assumpsit  by  mortgagor,  to  use  of  holder  of  mortgage,  to  re- 
cover amount  of  mortgage,  which  defendant,  as  grantee  of  prem- 
ises, agreed  to  pay. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  below,  under  objection  and  exception,  refused  to 
permit  plaintiff  to  show  that,  in  part  performance  of  defendant's 
agreement  with  plaintiff,  defendant  paid  off  one  mortgage.  [1] 


100    191 1 

m    8881  _ 

160  191 

d218  70 


Digitized  by 


Google 


192  LENNOX,  to  use,  AppeUant,  v.  BROWER. 

Charge  of  Court— Argaments.  [160  Pa. 

The  charge  of  the  court  was  as  follows : 

"  This  case  is  settled  by  an  act  of  assembly.  There  cannot 
be  a  recovery  upon  a  verbal  promise  in  an  action  of  this  kind. 
The  law  of  this  state  is  that  the  ^  grantee  of  real  estate  which 
is  subject  to  ground  rent,  or  bound  by  mortgage  or  other  in- 
cumbrance, shall  not  be  personally  liable  for  the  payment  of 
such  ground  rent,  mortgage  or  other  incumbrance,  unless  he 
shall,  by  agreement  in  writing,  have  expressly  assumed  a  per- 
sonal liability  therefor,  or  there  shall  be  express  words  in  the 
deed  of  conveyance,  stating  that  the  grant  is  made  on  condition 
of  the  grantee  assuming  such  personal  liability : '  Act  of  June  12, 
1878,  P.  L.  206 ;  Purd.  Dig.,  p.  1464. 

"  This  is  a  bald  verbal  contract.  Even  if  it  had  been  made 
in  writing,  it  is  very  doubtful  whether  it  would  have  been  valid, 
it  being  a  mere  naked  promise,  because,  when  Mr.  Brower  bought 
the  property,  he  bought  it  adversely  at  a  sheriff's  sale.  He  had 
a  right,  if  he  saw  fit,  to  assume  any  of  the  incumbrances  and 
to  pay  them,  but  it  was  voluntary  on  his  part.  There  was  no 
obligation  on  his  part  to  pay  any  of  the  incumbrances  which 
were  discharged  by  the  sheriffs  sale.  Therefore,  you  will  ren- 
der a  verdict  for  the  defendant."  [2] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

JSrrors  asrigned  were  (1)  ruling  on  evidence ;  (2)  charge  of 
court;  quoting  charge  and  offer  of  evidence  but  not  bill  of 
exception. 

Ormond  Rambo^  for  appellant,  cited  :  Act  of  June  12, 1878, 
P.  L.  206 ;  Merriman  v.  Moore,  90  Pa.  78 ;  Stoudt  v.  Hine, 
45  Pa.  80  ;  Whitcomb  v.  Kephard,  60  Pa.  86 :  Clymer  v.  De- 
Young,  64  Pa.  118 ;  Townsend  v.  Long,  77  Pa.  148 ;  Justice 
v.  TaUman,  86  Pa.  147 ;  Wynn's  Admrs.  v.  Wood,  97  Pa.  216 ; 
Fehlinger  v.  Wood,  184  Pa.  617. 

Joseph  M.  Pile^  for  appellee,  cited :  Nugent  v.  Wolfe,  111 
Pa.  471 ;  Branson  v.  Kitchenman,  148  Pa.  641 ;  Shoemaker  v. 
King,  40  Pa.  107 ;  Act  of  April  26, 1866,  P.  L.  308 ;  Miner 
V.  Graham,  24  Pa.  491 ;  Hawes  v.  O'Reilly,  126  Pa.  440 ; 
Rosenthal  v.  Ehrlicher,  164  Pa.  896. 
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Opinion  by  Mr.  Justice  Fell,  March  12, 1894: 

The  plaintiff  was  the  owner  of  three  adjoining  lots  of  ground, 
each  subject  to  a  separate  giound  rent,  and  all  jointly  subject  to 
subsequent  mortgages.  The  lots  were  so  situated  as  to  consti- 
tute one  property,  the  dwelling  house  covering  parts  of  lots 
1  and  8.  In  1888  lots  1  and  2  were  sold  by  the  sheriff  under 
judgments  for  arrears  of  ground  rent,  and  judgment  had  been 
obtained  for  ground  rent  due  on  lot  3. 

The  plaintiff  alleges  that  at  this  time,  title  not  having  been 
taken  fi*om  the  sheiiff  for  lots  1  and  2,  he  entered  into  a  verbal 
agi-eement  with  the  defendant  to  sell  him  his  interest  in  all  the 
lots  for  the  consideration  of  $1,000  and  the  payment  of  all 
claims  against  the  property ;  that  in  pursuance  of  this  agree- 
ment the  defendant  paid  him  91,000,  and  paid  the  amount  of 
one  of  the  mortgages,  but  refused  to  pay  the  amount  of  the  re- 
maining mortgages.  For  breach  of  this  conti-act  this  action  is 
brought. 

The  case  was  taken  from  the  jury  by  a  direction  to  find  for 
the  defendant,  and  this  and  the  overruling  of  offers  of  testi- 
mony are  the  errors  assigned. 

The  learned  judge  of  the  common  pleas  based  his  direction 
upon  the  act  of  June  12,  1878,  P.  L.  206,  Pui-don's  Digest, 
p.  1464,  which  pi-ovides  that  the  grantee  of  real  estate  which 
is  subject  to  ground  rents  or  bound  by  moi-tgage  or  other  in- 
cumbrance shall  not  be  personally  liable  for  the  payment  of 
the  same  unless  he  shall,  by  an  agreement  in  writing,  have  ex- 
pressly assumed  a  personal  liability  therefor ;  and  he  assigned 
the  additional  reason  that  the  contmct  was  without  considera- 
tion, and  could  not  have  been  enforced  even  if  in  writing.  It 
is  apparent  that  in  the  hurry  of  the  trial  the  ground  of  the 
plaintiffs  action  was  not  msvde  clear  to  the  court.  This  was 
not  a  suit  by  the  holder  of  a  mortgage  against  a  grantee 
who  had  bought  under  and  subject,  and  whom  this  act  was 
meant  to  protect,  or  by  the  holder  of  a  discharged  mortgage 
who  was  attempting  to  hold  the  grantee  liable  on  his  mere 
promise  to  pay.  The  suit  was  by  the  grantor  for  the  unpaid 
balance  of  the  purchase  money,  and  consequently  the  act  of 
June  12, 1878,  had  no  application,  and  no  question  of  the  va- 
lidity of  the  promise  to  a  third  party  or  the  right  of  such  party 
to  enforce  an  agreement  made  for  his  benefit  arose  in  the  case. 
Vol.  clx— 13 
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The  plaintiffs  right  to  recover  was  based  upon  an  alleged 
promise  by  the  defendant  to  pay  him  for  his  interest  in  the 
property  $1,000,  and  to  pay  off  the  mortgages.  This  is  the 
contract  set  out  in  the  statement  filed,  in  support  of  which 
the  testimony  was  directed.  The  plaintiff  had  an  interest  to 
sell.  At  this  time  he  owned  one  of  the  lots,  on  which  a  part 
of  the  dwelling  stood,  absolutely.  Without  this  lot  the  others 
would  be  of  little  value.  The  other  two  lots  had  been  sold  by 
the  sheriff  and  purchased  by  the  attorney  who  had  issued  the 
writs,  for  amounts  suflBcient  only  to  cover  the  judgment  for 
arrears  of  rent  and  costs,  but  title  had  not  been  taken.  He 
might  well  assume  that  by  the  payment  of  the  amounts  due 
he  could  still  retain  the  title,  or  that  the  sheriff^s  sale  could  be 
set  aside.  In  any  event  he  had  an  interest  to  sell,  and  fixed 
his  price  for  it,  and  the  manner  of  payment.  He  had  both  a 
moral  and  a  business  reason  for  wishing  the  mortgages  paid 
off,  as  his  bonds  were  outstanding.  He  was  an  infirm  old  man, 
unaccustomed  to  business ;  and  the  defendant,  who  was  a  real 
estate  agent,  knew  much  more  of  the  matter  than  he  did,  as  he 
had  already  negotiated  with  the  purchaser  at  the  sheriff's  sale, 
and  arranged  to  take  title  to  the  properties  sold  if  he  could 
succeed  in  buying  of  the  plaintiff. 

The  defendant  got  what  he  bought,  and  in  his  own  way, 
and  as  a  net  result  obtained  title  to  property  which,  according 
to  the  testimony,  was  worth  $6,000  subject  to  the  ground  rent, 
by  the  payment  of  less  than  one  third  of  that  sum.  However 
differently  this  may  appear  when  the  defendant  is  heard;  it  is 
sufficient  for  the  present  purpose  that  the  plaintiff  both  in  the 
allegations  and  pi*oofs  presented  a  case  that  should  have  gone 
to  the  jury. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 
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Reyenthaler,  Appellant,  v.  Philadelphia. 

Land  damagts — StreeU — Road  law — MunicipaHUy — Destruction  of  build- 
ings—-Evidence — Cross-examination — RebtUUU, 

In  a  proceeding  to  recover  damages  for  opening  a  street,  where  plain- 
tiff testifies  that  certain  buildings  standing  in  the  line  of  the  streets  had 
been  torn  down  and  sought  to  convey  the  impression  that  they  had  been 
removed  by  the  city,  it  is  proper  to  admit  evidence  on  behalf  of  defendant 
to  show  that  the  buildings,  which  were  old  and  dilapidated,  had  been  torn 
down  and  removed  by  boys  and  women  for  fire  wood. 

Land  damages— Possibility  of  municipal  improvements — Market  value- 
Presumption  as  to  estimate  by  witnesses — Charge. 

In  a  proceeding  to  recover  damages  for  opening  a  street  it  is  not  im- 
proper to  charge  the  jury  that  they  are  **  not  to  take  possibility  of  munic- 
ipal improvements  as  an  argument  against  the  weight  of  thought  or  opin- 
ion on  either  side,^^  where  the  court  also  says  that  the  possibility  is  not  to 
be  considered  as  an  independent  claim,  that  it  enters  into  the  question  of 
the  market  value  of  the  ground  after  the  street  is  opened,  and  that  the 
witnesses  must  be  presumed  to  have  taken  it  into  consideration  in  reach- 
ing a  judgment  as  to  the  market  value  of  the  property. 

Argued  Jan.  10, 1894.  Appeal,  No.  168,  July  T.,  1893,  by 
plainti£F,  Emanuel  G.  Reyenthaler,  from  judgment  of  C.  P. 
No.  4,  Phila.  Co.,  Dec.  T.,  1891,  No.  634,  on  verdict  for  defend- 
ant. Before  Stbrrett,  C.  J.,  Green,  Williams,  McColltjm, 
Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Appeal  from  assessment  of  land  damages  for  opening  street. 

At  the  trial,  before  Wilson,  J.,  plaintiflE  by  his  own  testi- 
mony sought  to  convey  the  impression  that  certain  buildings 
on  the  line  of  the  street  had  been  torn  down  by  the  city.  He 
testified  as  follows  on  this  subject.  On  cross-examination : 
*^  Q.  What  became  of  the  buildings  that  you  speak  of  that  were 
in  the  line  of  the  street  ?  A.  They  were  torn  down.  You  folks 
know  very  well  who  tore  them  down.  Q.  Don*t  you  know 
who  tore  them  down?  A.  No,  I  don't.  Q.  When  you  say 
*you  folks  know  very  well  who  tore  them  down,*  what  do  you 
mean  by  that?  A.  I  mean  that  the  city  knows  who  tore  them 
down.  You  represent  the  city.  Q.  Do  you  mean  to  convey 
by  that  that  the  city  tore  them  down  ?  A.  I  do  not  know  that. 
Q.  You  do  not  mean  to  say  that  the  city  of  Philadelphia  tore 
those  buildings  down  ?    A.  The  city  gave  us  notice  to  vacate 
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the  street.  The  tenant  was  out  of  the  place  when  I  came  to 
look  after  it,  and  the  property  was  gone.  That  is  what  I  mean 
to  say." 

James  Lilly,  witness  for  defendant,  was  asked :  "  Do  you  re- 
member the  buildings  on  this  property  ?  A.  Yes,  sir.  Q.  Do 
you  know  what  happened  to  them  ?  "  Objected  to.  Objection 
oveiTuled  and  bill  sealed.  [1] 

^^  A.  Yes,  sir ;  boys  and  women  came  there  and  the  barn  was 
carried  away  board  by  boai-d,  and  when  the  barn  was  all  car- 
ried away  they  started  on  the  dwelling  house.-  They  took  one 
side  out  one  story  high.  It  was  standing  on  8  X  ^'^  ^^^  breadth 
of  the  hall,  as  far  as  I  can  understand*  I  know  I  went  into  the 
drug  store  at  Fifth  and  Jackson  one  Sunday  between  twelve 
and  one  o'clock,  and  the  frame  buildings  were  standing  when 
I  went  in,  and  wben  I  came  out  they  were  down  and  a  cloud 
of  dust  was  there.  Q.  What  was  the  character  of  the  build- 
ings?    A.  Old  dilapidated  frame  buildings." 

The  destruction  of  the  buildings  was  after  the  confirmation 
of  the  report  of  the  jury  in  favor  of  opening  the  street,  but  be- 
fore the  opening  of  the  street  had  been  authorized  by  councils 
or  the  court. 

The  court  charged  in  part  as  follows : 

"  The  question  is  whether  the  plaintiff,  with  his  lot  of  land 
situated  as  it  was,  finds,  by  reason  of  the  opening  of  Jackson 
street  along  one  side  of  it,  an  opportunity  of  selling  off  many 
more  lots  than  he  would  otherwise  have  been  able  to  sell,  and 
can  get  a  larger  sum  of  money  for  his  property — that  is,  wheth- 
er it  is  worth  in  the  market  more  by  reason  of  that  opening 
than  it  was  worth  before.     That  is  the  whole  question. 

"  [You  are  not  to  take  the  possibility  of  municipal  improve- 
ment as  an  argument  against  the  weight  of  thought  or  opinion 
upon  either  side.  As  the  Supreme  Court  has  said,  they  are  not 
to  be  considered  as  an  independent  claim  to  be  set  up  by  one 
who  is  in  the  position  of  the  plaintiff  here.  They  are  mattei-s 
which  the  witnesses  must  be  presumed  to  have  had  in  mind 
when  they  gave  you  the  market  value  of  the  property.  They 
should  have  taken  eveiy  element  of  that  kind  into  considera- 
tion when  they  reached  their  conclusion,  and  it  would  be  doing 
great  injustice  if  they  did  so,  which,  they  ought  to  have  done, 
for  you  to  undertake  to  add  now  another  like  sum  for  the  pur- 
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pose  of  increasing  the  claim,  or  the  possible  claim  of  the  plain- 
tiff for  damages.  These  are  all  things  which  enter  into  the 
determination  of  the  question  of  the  market  value  of  that  ground 
after  the  street  was  opened,  and  therefore  the  witneisses  for  the 
plaintiff  and  the  witnesses  for  the  defendant  must  be  presumed 
to  have  taken  those  matters  into  consideration  before  they 
reached  the  judgment  which  they  expressed  to  you."]  f  2] 
Verdict  and  judgment  for  defendant     Plaintiff  appealed. 

Errors  assigned  wei*e  (1)  ruling  on  evidence ;  (2)  instruc- 
tions ;  quoting  insti-uctions,  bill  of  exceptions  and  evidence. 

Frank  T.  Lloyd^  Martin  H,  SttUzbach  with  him,  for  appellant, 
cited:  Cuminings  v.  Williamsport,  84  Pa.  477;  Finn  v.  Gas 
Co.,  99  Pa.  631 ;  R.  R.  v.  Buraon,  61  Pa.  869 ;  Setzler  v.  R.  R., 
112  Pa.  66 ;  Geissinger  v.  Borough,  188  Pa.  525 ;  Kersey  v.  R. 
R.,  188  Pa.  240. 

James  Aleom^  Q-eorge  E.  Fili  and  Charles  F.  Warwick  with 
him,  for  appellee,  cited :  Negley  Ave.,  146  Pa.  456. 

Opinion  by  Mb.  Justiob  Fell,  March  12, 1894 : 

This  was  an  appeal  from  the  award  of  a  jury  appointed  to 
assess  damages  caused  by  the  opening  of  Jackson  street. 

The  first  exception  is  to  the  admission  of  testimony  on  the 
part  of  the  defendant  to  show  what  had  become  of  the  buildings 
which  stood  within  the  line  of  the  street.  The  plaintiff  in  his 
examination  in  chief  had  described  the  buildings,  and  said  they 
had  been  torn  down ;  and  in  his  cross-examination  had  at  least 
intimated  that  they  had  been  torn  down  and  removed  by  the 
city.  The  testimony  complained  of  was  to  rebut  this.  It  was 
in  contradiction  of  statements  of  the  plaintiff  made  in  a  cross- 
examination  that  was  relevant,  and  was  therefore  competent. 

The  second  exception  is  to  the  instruction  to  the  jury  that 
they  were  "  not  to  take  the  possibility  of  municipal  improve- 
ment as  an  argument  against  the  weight  of  thought  or  opinion 
on  either  side."  This  instruction  was  followed  by  the  state- 
ment that  this  possibility  was  not  to  be  considered  as  an  inde- 
pendent claim,  that  it  entered  into  the  question  of  the  market 
value  of  the  ground  after  the  street  was  opened,  and  that  the 
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witnesses  must  be  presumed  to  have  taken  it  into  consideration 
in  reaching  a  judgment  as  to  the  market  value  of  the  property. 

In  this  there  was  no  en-or.  The  witnesses  testified  as  ex- 
perts to  the  differance  in  market  value  before  and  after  the 
opening  of  the  street.  This  is  all  the  light  the  jury  had  upon 
the  subject.  It  was  proper  for  the  witnesses  to  take  into  con- 
bideiation  eveiy  element  of  advantage  and  disadvantage.  No 
intelligent  opinion  could  be  formed  without  this,  and  the 
learned  judge  was  right  in  saying  that  they  must  be  presumed 
to  have  done  so. 

It  was  the  privilege  of  either  party  to  determine,  by  examin- 
ation or  cross-examination,  whether  the  possibility  of  improve- 
ment had  been  taken  into  consideration  by  the  witnesses,  but 
it  was  the  right  of  neither  to  introduce  the  cost  of  possible  mu- 
nicipal improvement  as  a  separate  item,  and  it  would  be  mani- 
festly unjust  that  such  cost  should  be  added  to  an  amount 
which  the  witnesses  had  stated  as  their  judgment  of  the  loss  to 
the  plaintiff  by  reason  of  the  opening  of  the  street 

The  insti'uction  complained  of  is  not  in  conflict  with  Railway 
Co.  v.  McCloskey,  110  Pa.  486 ;  Geissinger  v.  Hellertown  Bor- 
ough, 133  Pa.  622;  Harris  v.  Railroad  Co.,  141  Pa.  242;  Daw- 
son V.  Pittsburgh,  159  Pa.  817,  and  other  cases  in  which  it  has 
been  held  that  the  cost  of  fencing,  gmding,  paving,  etc.,  are 
matters  proper  for  consideration  in  deciding  whether  the  open- 
ing of  a  sti*eet  has  been  an  injury  to  property.  These  are  cer- 
tainly mattera  proper  for  the  consideration  of  any  one  forming 
an  opinion  on  the  subject,  whether  a  juror  or  a  witness ;  but 
they  are  not  independent  claims,  and  the  instruction  in  this 
case  was  in  effect  a  caution  to  the  jury  not  to  add  items  of  pos- 
sible future  expense  to  amounts  which  the  witnesses  testifying 
as  experts  had  fixed  as  the  measure  of  damage. 

The  judgment  is  afBrmed. 


Digitized  by 


Google 


JENKINS  et  al.  v.  BAXTER  et  al.,  Appellants.        199 
1894,]  Syllabus— Arguments. 

Jenkins  et  al.  v.  Baxter  et  al.,  Appellants. 

Corporations— ElecHons--EquUy'-Quo  warranto— Act  of  June  16,  1836. 

Tbe  power  of  superviaion  and  conti-ol  of  corporations  confeiTed  by  the 
act  of  June  16,  1886,  P.  L.  621,  upon  Couits  of  Equity  will  be  used  to 
supervise  and  control  corporate  elections  whei*e  it  is  shown  in  advance 
that  by  reason  of  fraud,  violence  or  other  unlawful  means  a  fair  and 
honest  eltiction  cannot  be  held,  but  it  will  not  be  exercised  to  set  aside  an 
election  regularly  held. 

Where  a  corporate  election  is  held  at  the  proper  place  and  the  appointed 
time,  and  the  meeting  is  regular,  quiet  and  orderly,  the  only  way  to  con- 
teat  the  validity  of  the  election  is  by  a  writ  of  quo  warranto,  as  provided 
by  the  act  of  June  16,  1836,  P.  L.  621. 

Argued  Jan.  12, 1894.  Appeal,  No.  86,  Jan.  T.,  1894,  by 
defendants,  William  Baxter  et  al.,  from  decree  of  C.  P.  No.  8, 
Phila.  Co.,  Dec.  T.,  1892,  No.  743,  on  bill  in  equity,  by  Wm. 
H.  Jenkins  et  al.  Before  Stbrrett,  C.  J.,  Gbbbn,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Revei-sed. 

Bill  to  declare  void  coi'porate  election,  etc. 

The  facts  appeal*  by  tbe  opinion  of  the  Supreme  Court. 

Errors  assigned  were  (1)  in  overruling  demurrer ;  (2-4)  de- 
cree as  quoted  in  opinion  of  the  Supreme  Coui-t ;  (5)  decree 
imposing  costs  on  defendants ;  (6)  in  refusing  to  suspend  exe* 
cution  of  decree  for  new  election,  pending  this  appeal ;  (7)  in 
not  dismissing  bill ;  (8)  want  of  jurisdiction. 

Edward  JET.  Weil,  for  appellants,  cited :  As  to  jurisdiction : 
Tunis  V.  Ry.,  149  Pa.  70;  Act  of  June  16, 1836,  P.  L.  621. 

As  to  appeal  operating  as  supersedeas:  Act  of  March  17, 
1845,  P.  L.  158 ;  Hess's  Ap.,  1  Watts,  255 ;  Chillas  v.  Brett, 
5  Clark,  826. 

Leoni  Melicky  Sheldon  Potter  with  him,  for  appellees,  cited : 
As  to  juiisdiction :  Sarver's  Ap.,  81*  Pa.  188  ;  Cora.  v.  Bank,  8 
W.  &  S.  198 ;  Kerr  v.  Trego,  47  Pa.  295 ;  Bierbower's  Ap.,  107 
Pa.  14;  Brush  Electric  Light  Co.'s  Ap.,  114  Pa.  674;  Com. 
?.  Turnpike,  168  Pa.  65 ;  Andeiwn  v.  Eltonhead,  26  W.  N.  96 
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Opinion  by  Mb.  Justice  Fell,  March  12, 1894: 

Wm.  H.  Jenkins  and  four  other  persons  were  plaintiffs  in  a 
bill  in  equity  filed  Jan.  8,  1893,  against  the  directors  of  the 
Colorado  Mining  Drill  Co.,  praying  the  court  to  set  aside  an 
election  of  directors  that  had  been  held  on  Oct.  12, 1892,  by 
the  stockholder  of  the  company,  to  declai-e  that  the  plaintiffs 
were  lawfully  elected  directors,  to  order  a  new  election  to  be 
held  under  the  direction  of  a  master,  and  to  grant  an  injunc- 
tion. 

It  appears  from  the  bill  filed  that,  at  a  meeting  of  the  stock- 
holders convened  for  the  purpose  of  electing  a  board  of  direc- 
toi's,  a  chairman  was  selected  by  a  majority  of  those  present, 
against  the  objection  that  the  selection  should  be  made  by  a 
stock  vote,  whereupon  Jenkins  and  others,  without  waiting  un- 
til the  time  for  voting,  withdrew  to  an  adjoining  room  and  oi^ 
ganized  a  meeting  of  their  own,  and  elected  themselves  directors. 
Those  who  remained  elected  a  board  of  directors,  who  afterward 
elected  the  defendants  officers  of  the  company.  The  ground 
of  complaint  is  that  after  the  withdrawal  of  the  plaintiffs  from 
the  stockholder'  meeting  a  majoiity  of  the  stock  was  not  rep- 
resented, and  that  there  was  not  a  quorum  pi-esent.  The  real 
point  of  contention  is  as  to  the  right  to  vote  seven  thousand 
shares  of  stock  held  in  trust  by  The  Commonwealth  Titie  & 
Trust  Co. 

To  all  this  the  defendants  demurred  on  the  ground  that  the 
plaintiffs  had  a  full,  complete  and  adequate  remedy  at  law.  This 
demurrer  was  overruled  and  the  defendants  filed  their  answer ; 
and,  after  hearing  on  bill  and  answer,  a  decree  was  made  decid- 
ing that  one  of  the  plaintiffs  was  entitled  to  vote  the  shares  of 
stock  held  in  trust,  appointing  a  master  to  hold  an  election,  and 
directing  the  defendants  at  once  to  deliver  to  the  master  the 
pi-operty  of  the  corporation. 

The  first  assignment  of  error  is :  ^*  The  court  below  ei*red  in 
overruling  the  demun-er  to  the  bill  of  complaint,"  and  it  squarely 
raises  the  question  whether  the  averments  of  the  bill  brought 
the  case  within  the  equitable  jurisdiction  of  the  court. 

The  act  of  June  16, 1836,  P.  L.  621,  confers  upon  the  Su- 
preme Court  and  the  courts  of  common  pleas  the  jurisdiction 
and  powers  of  courts  of  chanceiy  as  to  all  corporations  other 
than  those  of  a  municipal  character.     This  power  has  been  used 
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to  control  and  supervise  the  election  of  directors  where  it  has 
been  shown  that,  by  reason  of  fraud,  violence  or  other  unlaw- 
ful conduct  on  the  part  of  the  stockholders,  a  fair  and  honest 
election  could  not  be  held.  This  was  done  on  the  occasions 
which  gave  rise  to  Gowen's  Appeal,  10  W.  N.  85,  and  to  Tunis 
V.  The  Hestonville  Pass.  Ry.  Co.,  149  Pa.  70.  The  power  was 
invoked  in  advance  of  an  election  to  prevent  fraud  or  force, 
and  to  secure  that  the  right  of  each  stockholder  to  vote  should 
be  passed  upon  by  an  impartial  and  disinterested  pei'son,  whose 
decision  was  subject  to  immediate  review  and  correction. 

Those  cases  differ  widely  from  this.  The  court  here  was  not 
asked  to  supervise  an  election  upon  the  allegation  that  by  rea- 
son of  fraud  or  force  a  fair  election  could  not  be  held,  nor  upon 
any  other  allegation.  An  election  had  been  held  at  the  office 
of  the  company  on  Oct  10, 1892.  This  was  the  proper  place 
and  the  appointed  time,  and  the  meeting  was  regular,  quiet  and 
orderly.  The  plaintiffs  withdrew  from  the  meeting  before  the 
voting  commenced,  and  proceeded  in  another  room  to  hold  an 
election  of  their  own.  Nearly  thi*ee  months  afterward,  on  Jan.  3, 
1893,  their  bill  was  filed. 

It  was  the  right  of  the  plaintiffs  to  contest  the  validity  of  this 
election  if  they  so  desired,  but  the  method  was  by  a  writ  of  quo 
warranto  as  provided  by  the  act  of  June  14,  1836  :  Updegraff 
V.  Crans,  47  Pa.  108. 

It  follows  therefore  that  the  demurrer  should  not  have  been 
overruled,  and  this  sustains  the  first  assignment  of  error. 

Without  entering  into  the  question  of  the  right  to  vote  the 
stock  held  in  trust,  it  is  clear  that  the  remaining  assignments 
should  be  sustained.  The  hearing  was  on  bill  and  answer. 
From  the  answer  it  appears  that  fourteen  stockholder  attended 
the  meeting  of  Oct.  10th ;  that  no  objection  was  made  to  the  or- 
ganization  of  the  meeting  or  to  any  of  the  proceedings;  that 
when  the  secretary  was  about  to  read  the  reports  of  the  officei*s 
of  the  corporation,  four  of  the  plaintiffs  withdrew  from  the 
room,  although  urgently  requested  by  the  other  stockholders 
to  remain.  These  four  afterward  organized  a  meeting  in  the 
entry  of  the  building,  at  which  no  other  peraon  was  present, 
and  elected  themselves  and  another  directors.  The  laws  of  the 
corpomtion  required  the  meetings  and  elections  of  the  company 
to  be  held  at  the  regular  office  of  the  company,  and  do  not  re- 
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quire  a  stock  vote  except  for  the  election  of  directors.  If  the 
election  held  by  the  stockholders  who  remained  at  the  meeting 
was  void  because  a  majority  of  the  stock  was  not  represented, 
that  held  by  those  who  withdrew  was  irregular  in  every  respect. 
If  neither  election  was  valid  under  the  laws  of  the  corporation, 
the  old  board  of  directors  held  over,  and  they  are  the  same  per- 
sons who  were  elected  at  the  first  meeting. 

The  decree  is  reversed  and  all  proceedings  under  it  are  set 
aside,  and  the  bill  is  dismissed  with  costs  to  be  paid  by  the  ap- 
pellees. 


-TTjj ^1       Halfman  to  use  v.  Penna.  Boiler  Ins.  Co.,  Appellant. 

^02        J  81 

1^^         202         Practice^Charge  of  courtr—Duty  of  counsel  to  ask  court  to  correct  charge 
27  80^373!     ^Beview— Evidence. 

I  160        202         In  an  action  against  a  corporation  to  recover  the  amount  of  an  alleged 

lf219  *364  loan,  a  Terdict  for  plaintiff  will  not  be  revei"sed  because  the  trial  judge 
said  to  the  jury  that  '*  the  payment  to  the  company  was  conceded  on  all 
sides/^  when  there  was  no  serious  issue  upon  that  question,  and  the  testi- 
mony of  the  plaintiff  was  pi*actically  undisputed  on  the  question  of  pay- 
ment to  the  company,  the  evidence  against  such  payment  being  merely 
inferential,  and  the  judge  not  having  been  asked  at  the  trial  to  modify  the 
language  which  he  used. 

In  the  above  case  the  president  of  the  company  signed  this  writing  which 
plaintiff  offered  in  evidence :  **  I  have  this  day  received  from  William  D. 
Halfman  $2,000  in  cash  to  be  used  for  the  Pennsylvania  Boiler  Insuranoe 
Company."  The  court  charged  as  follows :  **  The  paper  which  was  given 
when  the  money  was  paid  by  Mr.  Halfman  acknowledges  the  receipt  of 
the  money  to  be  used  by  the  company.  It  states  no  time  for  repayment, 
and  Mr.  Miller,  tlie  president  of  the  company,  said  no  agreement  for  repay- 
ment was  made.  Perhaps  he  meant  that  no  time  for  repayment  was  set." 
Eeld^  not  to  be  error. 

Defendant  offered  evidence  which  tended  to  show  that  Halfman  had 
made  statements  at  various  times  of  the  debts  of  the  company,  to  parties 
negotiating  for  the  purchase  of  his  stock,  and  that  fi'om  these  statements 
he  had  omitted  his  claim.  Held,  that  it  was  not  eiTor  for  the  couit  in  the 
charge  to  refer  to  the  evidenoe  for  plaintiff  to  ^e  effect  that  he  had  not 
placed  this  claim  among  the  others  because  he  had  no  control  of  it,  hav- 
ing asi^gned  it  to  another  person,  there  being  testimony  to  that  effect. 
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Argued  Jan.  16,  1894.  Appeal,  No.  40,  July  T.,  1893,  by 
defendant,  fi-om  judgment  of  C.  P.  No.  4,  Philadelphia  Co., 
March  T.,  1891,  No.  684,  on  verdict  for  plaintiff,  Wm.  D.  Half- 
man,  to  use  Andi'ew  C.  Ci-aig,  Jr.  Before  Stbrrett,  C.  J., 
Green,  MoCollum,  Mitchbll  and  Fell,  J  J.    AflSirmed. 

Assumpsit  for  alleged  loan.    Before  Arnold,  J. 

At  the  tiial,  it  appeared  that  plaintiff  was  general  manager 
and  controlling  stockholder  of  the  Pennsylvania  Boiler  Insur- 
ance Co.  He  claimed  that,  in  1885,  he  loaned  to  the  company 
$2,000,  and  received  the  following  receipt,  signed  by  the  presi- 
dent, Hiram  Miller,  dated  Apiil  14,  1885 : 

^^I  have  this  day  received  from  William  D.  Half  man  $2,000 
in  cash  to  be  used  for  the  Pennsylvania  Boiler  Insurance  Com- 
pany." 

Plaintiff  contracted  to  sell  all  of  bis  stock  in  the  company  to 
other  persons,  and  defendant  gave  evidence  that  during  the  ne- 
gotiations of  the  sale  he  submitted  to  the  purchasers  statements 
from  which  his  claim  had  been  omitted.  Plaintiff  in  rebuttal 
testified  that  prior  to  the  rendering  of  these  statements,  he  had 
assigned  his  clum  to  Andrew  C.  Craig,  Jr.,  the  use  plaintiff, 
and  that  he  had  no  longer  any  conti*ol  over  it. 

Defendant  gave  evidence  to  prove  that  the  books  of  the  com- 
pany failed  to  show  tlie  receipt  of  the  money.  A  witness  tes- 
tified that  '^  there  was  no  agreement  to  repay  the  money." 

The  mateiial  portions  of  the  charge  are  quoted  in  the  opin- 
ion of  the  Supreme.  Court. 

Verdict  and  judgment  for  plaintiff  for  $2,980. 

Errors  assigned  were  (1-4)  poi-tions  of  charge  quoted  in  the 
opinion  of  the  Supreme  Court,  quoting  them. 

Silas  W.  Fettity  John  R.  Read  and  JBT.  B.  Oill  with  him,  for 
appellant,  cited:  Forker  v.  Boro.,  180  Pa.  123;  Canal  Co.  v. 
Harris,  101  Pa,  80;  Collins  v.  Leafey,  124  Pa.  208;  Fawcett 
V.  Fawcett,  96  Pa.  876 ;  Byles  v.  Hazlett,  11  W.  N.  212 ;  R.  R. 
V.  Alvord,  128  Pa.  42. 

J.  WUlis  Martin^  for  appellee,  cited :  Krepps  v.  Carlisle,  167 
Pa.  868 ;  Bitner  v.  Bituer,  65  Pa.  847 ;  Fredericks  v.  R.  R., 
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157  Pa.  108;  Leibig  v.  Steiner,  94  Pa.  466;  Fox  v.  Fox,  96 
Pa.  60 ;  R.  R.  v.  Getz,  118  Pa.  214 ;  McMeen  v.  Cora.,  114  Pa. 
800. 

QpmiON  BY  Mb.  Jubtiob  Fell,  March  12, 1894 : 
This  action  is  brought  to  recover  $2,000  alleged  to  have  been 
loaned  by  the  plaintiff  to  the  defendant.  The  plaintiff  offered 
in  evidence  a  memoi-andura,  dated  April  14,  1886,  signed  by 
Mr.  Millet  who  was  then  president  of  the  company,  acknowl- 
edging the  receipt  from  him  of  $2,000  for  the  use  of  the  ccim- 
pany,  and  testified  that  this  money  was  loaned  by  him  to  the 
company  and  used  by  it  for  the  payment  of  debts.  He  was  cor- 
roborated by  Mr.  Miller  and  by  Mr.  Anderaon,  a  director,  as  to 
the  payment  of  the  money  and  its  use  to  pay  the  company's 
debts.  There  was  no  direct  denial  of  the  testimony  of  these 
witnesses,  and  their  cross-examination  was  directed  to  show  a 
want  of  authority  in  the  pi*esident  to  boiTow,  and  that  the 
money  was  not  used  for  the  purposes  of  the  company.  The 
defendant  offered  testimony  to  show  that  the  receipt  of  this 
money  did  not  appear  on  the  books  of  the  company  or  of  the 
bank  in  which  its  account  was  kept ;  and  that  the  plaintiff  had 
twice  after  April  14, 1665,  furnished  statements  of  the  indebt- 
edness of  the  company,  upon  faith  in  which  his  stock  had  been 
purchased  by  those  now  in  interest,  and  in  which  this  claim  did 
not  ai)pear.  There  was  testimony  in  rebuttal,  and  the  question 
submitted  to  the  jury  was  whether  the  money  advanced  or  paid 
to  the  company  was  a  loan  or  a  gift. 

The  exceptions  are  to  the  following  parts  of  the  charge : 

1.  ^^It  is  conceded  upon  all  sides  that  the  sum  of  $2,000  was 
paid  by  Mr.  Halfman  to  Mr.  Miller,  the  president  of  the  de- 
fendant company,  and  as  no  serious  issue  upon  that  point  is 
raised  it  may  be  taken  practically  as  an  undisputed  fact." 

2.  "  The  only  question  in  this  cause,  and  which  you  are  to 
settle  upon  the  evidence,  is,  whether  or  not  this  was  a  loan  or 
a  gift  by  Mr.  Halfman  to  the  defendant  company.  You  have 
heard  the  evidence,  which  is  fresh  in  your  minds,  and  upon  it 
you  will  render  your  verdict,  either  for  the  plaintiff  or  for  the 
defendant" 

8.  "  The  paper  which  was  given  when  the  money  was  paid 
by  Mr.  Halfman  acknowledges  the  receipt  of  the  money  to  be 
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used  by  the  company.  It  states  no  time  for  repayment,  and 
Mr.  Miller,  the  pi^esident  of  the  company,  said  no  agreement 
for  repayment  was  made.  Perhaps  he  meant  that  no  time  for 
repayment  was  set." 

4.  ^^  The  defendant's  counsel  has  introduced  evidence  here 
showing  that  Mr.  Halfman  has  made  statements  at  various 
times  of  the  debts  of  the  company,  and  that  from  those  state- 
ments he  has  omitted  this  claim,  contending  that  there  is  evi- 
dence for  you  to  consider  whether  or  not  there  was  such  a  claim. 
Plaintiff  explains  the  absence  of  it  by  saying  that  it  was  not 
put  among  the  other  claims  because  he  had  no  control  of  it ; 
for  he  says  he  had  assigned  this  claim  to  Mr.  Craig,  who  is  the 
person  to  whom  this  money  will  go  if  a  verdict  is  found  for  the 
plaintiff,  and  not  to  Mr.  Halfman.** 

It  may  be  said  that  the  testimony  before  referred  to  tended 
to  show  inferentially  that  no  money  had  been  paid,  but  thei-e 
was  scarcely  foundation  in  fact  for  such  an  inference ;  it  could 
not  have  been  drawn  from  the  testimony,  as  it  would  have  been 
in  the  face  of  the  writing  and  of  the  direct,  positive  and  uncon- 
tradicted statements  of  the  witnesses.  This  testimony  how- 
ever had  a  direct  bearing  upon  what  became  the  pivotal  point 
of  the  case,  about  which  the  real  contention  centered.  That 
was  whether  the  payment  of  money  by  the  plaintiff  was  for  the 
general  business  purposes  of  the  company,  or  a  contribution  by 
him  as  the  largest  stockholder  owning  a  controlling  interest  to 
serve  his  own  purposes  by  keeping  alive  a  failing  and  probably 
insolvent  corporation  until  he  could  find  a  market  for  his  shares. 
Upon  this  question  there  certainly  was  gitive  doubt,  but  the 
responsibility  for  its  proper  decision  does  not  rest  with  this 
court.  We  ai*e  concerned  only  to  know  that  the  defendant  was 
deprived  of  no  legal  right. 

It  was  not  stiictly  accurate  in  the  learned  judge  to  say  that 
the  payment  was  conceded  on  all  sides,  but  there  was  certainly 
no  serious  issue  upon  that  point,  and,  as  far  as  the  testimony 
was  concerned,  it  was  pmctically  undisputed.  The  contention 
of  the  plaintiff's  counsel,  based  upon  his  probably  just  suspicions 
of  the  honesty  of  the  tmnsaction,  and  the  proofs  offered  at  the 
trial,differed  widely.  If  the  attention  of  the  learned  judge  had 
at  the  time  been  called  to  the  language  excepted  to  he  would 
doubtless  have  modified  it ;  and  it  was  due  to  him  and  to  the 
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justice  of  the  cause  that  if  this  was  considered  material  he 
should  have  had  the  opportunity  to  correct  it.  If  the  inaccu- 
racy was  not  such  as  to  arrest  at  the  time  the  attention  of  the 
learned  counsel  it  is  not  at  all  probable  it  influenced  the  verdict 
in  the  slightest  degree. 

What  has  been  said  applies  to  the  first  and  second  exceptions. 
The  suggestion  of  the  learned  judge  as  to  the  agreement  to  re- 
pay contained  in  the  part  of  the  charge  oovei*^  by  the  third 
exception  was  justified.  It  took  nothing  from  the  jury,  and 
gave  no  undue  bias  to  the  case.  The  paper  on  its  face  imported 
an  agreement  to  repay.  In  the  fourth  assignment  of  error  the 
attention  of  the  jury  was  called  to  the  isssue  which  it  is  com- 
plained was  taken  from  them,  and  it  was  right  that  the  plaintifiTs 
explanation  should  be  stated. 

We  find  no  reason  for  reversing  the  judgment,  and  it  is  af- 
firmed. 


Deacle,  Appellant,  r.  Deacle. 

AUeration  of  sheriffs  return —PracUce,  C,  P. 

It  is  not  competent  for  the  sheriff  to  alter  or  amend  a  retam  which  has 
been  made.  If  the  writ  bears  his  return,  and  has  been  delivered  to  the 
prothonotary,  his  control  over  it  is  ended,  and  any  alteration  by  him  with- 
out leave  of  the  couit  is  unauthorized  and  invalid. 

The  question  whether  there  has  been  an  alteration  by  the  sheriff  of  a 
return  made,  or  only  a  refusal  by  him  to  accept  a  return  prepared  by  his 
deputy,  but  not  actually  made,  and  the  substitution  by  him  of  a  new  one 
in  place  of  it  while  the  writ  is  still  in  his  hands,  is  a  question  of  fact,  the 
duty  and  responsibility  of  deciding  which  rests  with  the  court  before  which 
the  case  was  heaixl. 

Argued  Feb.  21, 1894.  Appeal,  No.  800,  Jan.  T.,  1894,  by 
plaintiff,  Joseph  Deacle,  from  order  of  C.  P.  Lackawanna  Co., 
Sept.  T.,  1893,  No.  28,  discharging  rule  to  reinstate  sheriffs 
return,  and  making  absolute  rule  to  strike  off  award  of  arbiti-a- 
tors.  Before  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ. 

Rule  to  reinstate  sheriffs  return  and  rule  to  strike  off  award 
of  arbitiatoi-s  in  ejectment. 

From  the  record  and  depositions  taken  it  appeared  that  the 
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deputy  sheriff  who  l^d  the  writ  in  charge  was  instructed  to 
serve  it  on  Thomas  Deacle,  as  defendant's  agent.  The  writ 
>vas  served  as  directed,  and  deputy  Silkman  wrote  a  return 
to  that  effect  on  the  back  of  the  writ.  Counsel  for  plaintiff 
saw  the  return  of  the  writ  either  in  the  office  of  the  sheriff  or 
the  prothonotary.  He  then  entered  a  rule  of  reference  under 
which  arbitrators  were  chosen  who  made  an  award  in  favor  of 
plaintiff.  The  sheriff,  under  advice  of  counsel  and  before  the 
return  day,  made  a  new  return  of  nihil  habet  as  to  the  defend- 
ant, and  this  return  was  pasted  over  the  return  first  wi'itten. 
Subsequently  a  rule  was  entered  by  defendants  to  strike  off 
the  award,  and  a  rule  was  also  obtained  to  reinstate  the  return 
first  made  by  the  sheriff,  and  to  restore  the  entry  on  the  con- 
tinuance docket  to  correspond  thereto.  The  court  refused  to 
reinstate  the  return  and  struck  off  the  award. 
The  following  opinion  was  filed  by  Gunstee,  J. : 
"We  regret  exceedingly  that  the  veracity  of  the  record  in 
this  case  has  been  called  in  question.  This  seems  to  have  been 
occasioned  by  some  misunderstanding.  The  deputy  sheriff 
who  was  first  charged  with  serving  the  writ  testifies  that  he 
signed  the  return  claimed  by  counsel  for  plaintiff,  but  that  he 
did  not  make  the  return  to  the  prothonotary's  office.  The 
chief  deputy  sheriff  testifies  that  the  only  return  ever  made  to 
the  prothonotary's  office  is  the  one  which  is  there  now ;  and 
the  chief  deputy  prothonotary  testifies  that  this  is  the  only  one 
ever  received  from  the  sheriff.  It  may  well  be,  and  we  do  not 
doubt  that  counsel  for  plaintiff  were  informed  of  and  saw  what 
had  been  signed  by  Mr.  Silkman,  but  under  the  evidence  we 
cannot  say  that  it  was  the  return  made  by  the  sheriff.  Until 
the  sheriff  has  actually  made  his  return  it  is  in  his  control. 
Of  course  he  was  not  bound  to  serve  the  writ  as  requested  by 
plaintiff's  attorney,  and  even  though  his  deputy  may  have 
served  a  copy  on  the  person  as  requested  by  them,  the  sheriff 
still  had  it  in  his  power  to  say  whether  he  would  take  the  re- 
sponsibility of  retuiiiing  such  person  as  the  agent  of  one  of  the 
defendants. 

"  As  the  writ  had  not  been  served  when  the  rule  to  arbitrate 
was  served,  the  proceedings  under  the  rule  must  be  set  aside. 
[The  rule  to  show  cause  why  the  alleged  original  return  as  set 
forth  in  plaintiff's  petition  shall  not  be  reinstated  and  the  entiy 
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on  the  continuance  docket  restored  to  correspond  thereto  is 
discharged.]  [1]  [The  rule  to  set  aside  the  award  of  arbitra- 
toTs  and  to  strike  off  the  judgment  entered  thereon  is  made 
absolute.]  "  [2] 

Errors  asngned  were  (1,  2)  above  orders,  quoting  them. 

A,  A.  Vosburg^  W.  S.  Hvldander  with  him,  for  appellant, 
cited :  Vastine  v.  Fuiy,  2  S.  &  R.  426  ;  Wright's  Ap.,  25  Pa. 
373  ;  Ben  wood  Iron  Works  v.  Hutchinson,  101  Pa.  369 ;  Kleck- 
ner  v.  Lehigh  Co.,  6  Whart.  70 ;  Bennethum  v.  Bowers,  138 
Pa.  332 ;  Hertzog  v.  Ellis,  3  Bin.  209 ;  Fehr  v.  Reich,  36  Pa. 
472;  Weidenhamer  v.  Bertie,  103  Pa.  448;  2  Brewst.  Pr., 
1182,  §  2903  ;  Weaver  v.  Stone,  2  Grant,  422  ;  MacGeorge  v. 
Chemical  Co.,  141  Pa.  675 ;  Morgan's  Ap.,  110  Pa.  276. 

A,  2>.  Dean^  G.  B.  Davidson  with  him,  for  appellees,  cited : 
King  of  Spain  v.  Oliver,  2  Wash.  429 ;  Cole's  Case,  1  Mc- 
Ci*ary,  406 ;  The  Sabine,  4  Woods,  83  ;  Hitchcock  v.  Galveston 
Wharf  Co.,  4  Woods,  295  ;  Renninger  v.  Thompson,  6  S.  &  R. 
1 J  Latshaw  v.  Steinman,  11  S.  &  R.  367 ;  Ordroneaux  v.  Prady, 
6  S.  &  R.  510  ;  Clymer  v.  Thomas,  7  S.  &  R.  180  ;  Laird  v. 
McCaiter,  2  W.  N.  213  ;  O'Hara  v.  Baum,  1  Penny.  430  ;  Fehr 
v.  Reich,  36  Pa.  472 ;  Act  of  June  6,  1866,  P.  L.  16  ;  Berentz 
V.  Bishop,  6  S.  &  R.  178 ;  Ranck  v.  Becker,  12  S.  &  R.  412 ; 
Scranton  v.  Millspaugh,  13  Lane.  Bar,  104;  s.  c,  3  Law  Times, 
N.  S.  (Lack.  Co.)  197  ;  Erie  Bank  v.  Brawley,  8  Watts,  530 ; 
Straub  v.  Smith,  2  S.  &  R.  382 ;  Ranck  v.  Whitaker,  4  W.  N. 
69 ;  Calhoun  v.  Logan,  22  Pa.  46 ;  Lehigh  Val.  Ins.  Co.  v. 
Fuller,  81  Pa.  398. 

Opinion  by  Me  Justice  Fell,  March  12, 1894. 

The  plaintiff  in  this  case  brought  an  action  of  ejectment 
against  the  defendants,  and  the  deputy  sheriff  who  had  the 
writ  was  told  to  sei-ve  it  on  Thomas  Deacle  as  their  agent. 
He  made  the  service  as  directed,  and  wrote  the  return  to  that 
effect  on  the  back  of  the  writ.  The  plaintiff's  attorney  having 
seen  the  return  on  the  writ  when  it  was  in  the  office  of  the 
sheriff  or  the  prothonotary,  entered  a  rule  of  reference  under 
which  arbitrators  were  chosen,  who  made  an  award.     The  sher* 


Digitized  by 


Google 


DP:ACLE,  AppeUant,  v.  D  EAGLE.  200 

1894.]  Opinion  of  the  CJouit. 

iff  under  the  advice  of  his  counsel,  and  before  the  return  day, 
prepared  a  new  return  of  nihil  habet  as  to  the  defendant,  and 
this  return  was  pasted  over  the  return  fii*st  written. 

Two  rules  to  show  cause  were  then  granted  by  the  coui-t, 
one  on  motion  of  the  defendants  to  set  aside  the  award  of  arbi- 
trators, and  the  other  on  petition  of  the  plaintiff  to  reinstate 
the  original  return.  The  firat  of  these  rules  was  made  absolute, 
and  the  second  discharged ;  and  this  action  of  the  court  is  as- 
signed as  error. 

It  is  not  competent  for  the  sheriff  to  alter  or  amend  a  return 
which  has  been  made.  If  the  writ  in  this  case  bore  his  return 
and  was  delivered  to  the  protlionotary,  his  control  over  it  had 
ended,  and  any  alteration  by  him  without  leave  of  the  court 
was  unauthorized  and  invalid. 

The  question  whether  there  had  been  an  alteration  by  the 
sheriff  of  a  return  made,  or  only  a  refusal  by  him  to  accept  a 
return  prepared  by  his  deputy,  but  not  actually  made,  and  the 
substitution  by  him  of  a  new  one  in  place  of  it  while  the  writ 
was  still  in  his  hands,  was  heard  by  the  court  of  common  pleas 
on  depositions  and  decided  in  favor  of  the  defendants.  This 
question  of  fact  was  properly  before  the  court,  and  the  duty 
and  responsibility  of  deciding  it  rested  there. 

If  there  was  no  service  of  the  writ  on  the  defendants  it  fol- 
lows that  all  pi^oceedings  under  the  rule  of  reference  were  void, 
and  the  award  of  the  arbitrators  was  properly  set  aside. 

The  judgment  is  affirmed. 


Evans  v.  Reading  Chemical  Fertilizing  Co.,  Ltd.,  Ap- 
pellant. 

Nuisance— Lijunction^ Bone-boiling  establishment. 

An  injunction  will  be  awarded  restraining  the  operation  of  an  establish- 
ment for  the  manufacture  of  fertilizers  out  of  the  caixiasses  of  dead  ani- 
mals and  butchei's'  refuse,  where  the  evidence  shows  that  the  establishment 
was  in  a  populous  neighborhood,  and  that  the  gases  which  it  gave  off  caused 
nausea,  vomiting  and  loss  of  appetite,  and  rendered  plaintiffs  house  un- 
desirable as  a  place  of  residence,  and  depreciated  its  market  value. 

Argued  Feb.  26,  1894.     Appeal,  No.  388,  Jan.  T.,  1893,  by 
defendant,  from  decree  of  C.  P.  Berks  Co.,  equity  docket  1891, 
Vol.  olx — 14 
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No.  647,  in  favor  of  plaintiff,  Hannah  Evans,  on  bill  in  equity. 
Before  Sterrett,  C.  J.,  Gbbek,  Wiujaiis,  McCollum  and 
Fell,  JJ.     Affirmed. 

Bill  in  equity  for  injunction  to  restrain  operation  of  establish- 
ment for  making  fertilizer  out  of  carcasses  of  dead  animals  and 
butchei's'  refuse. 

The  case  was  referred  to  Horace  A.  Yundt,  Esq.,  as  master, 
who  reported  the  facts  as  follows : 

*^  Hannah  Evans,  the  plaintiff,  is  thd  owner  of  a  two  story 
brick  and  stone  dwelling  house,  and  tract  of  land,  upon  which 
the  same  is  erected,  situate  in  Spring  township,  Berks  county, 
Pennsylvania,  adjoining  the  Berks  and  Dauphin  turnpike  road, 
and  lands  now  or  late  of  Benneville  Hiester,  Dr.  H.  H.  Muhlen- 
berg, Thomas  Yost  and  Allen  Van  Steffy,  containing  thirty  acres 
and  ninety-one  perches,  she  having  acquired  title  to  the  same 
on  February  9,  1880,  under  proceedings  in  partition  upon  the 
estate  of  her  deceased  father,  John  Y.  R.  Evans,  to  whom  it 
wiis  devised  by  her  grandfather,  Philip  T.  Evans,  in  1835.  She 
was  born  theie,  and  has  occupied  and  used  the  premises  ever 
since  she  became  the  owner,  farming  it  herself  with  the  assist- 
ance of  a  hired  man,  who,  with  his  wife,  lived  in  the  same  house 
with  her  until  April  1, 1891,  when  her  brother.  Miller  D.  Evans, 
moved  into  the  house  with  bis  family,  consisting  of  his  wife  and 
tWQ  children,  and  a  seiTant  gul,  and  he  has  been  farming  this 
land  for  her  ever  since.  This  dwelling  house  is  situated  along 
the  Berks  and  Dauphin  turnpike  road,  a  public  highway  much 
used,  and  is  about  two  and  a  half  miles  from  the  city  of  Read- 
ing, and  a  little  over  a  mile  from  the  village  of  West  Reading 
by  said  road,  and  about  the  same  distance  by  the  same  from  the 
village  of  Sinking  Spring,  which  has  a  population  of  about  six 
hundred.  The  Lebanon  Valley  railroad  crosses  the  turnpike  a 
short  distance  above  the  house. 

"  The  Reading  Chemical  and  Fertilizing  Company,  Limited, 
the  defendant,  is  a  limited  copartnei'ship,  organized  under  the 
act  of  June  2,  1874,  composed  of  Albert  Thalheimer,  Wilson 
B.  Angstadt  and  K.  H.  Cleaver,  and  engaged  in  the  business 
of  manufacturing  fertilizing  materials  in  a  building  situated 
along  the  Lebanon  Valley  Railroad  and  about  sixty  or  eighty 
feet  fi*om  the  Berks  and  Dauphin  turnpike,  in  said  Spring 
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township,  on  a  tract  of  land  belonging  to  the  defendant  and 
containing  about  forty-two  acres. 

^^  This  building  is  about  one  hundred  and  eighty  feet  long 
and  about  forty  feet  wide,  and  about  one  half  of  it  is  three 
stories  in  height;  it  is  about  eighty  yards  from  the  plaintiff*s 
land  and  about  five  hundred  and  forty  yards  from  her  dwelling. 
The  dwelling  nearest  to  the  manufactory  is  about  one  hundi-ed 
yards  away  and  is  on  the  defendant's  land  and  occupied  by  its 
tenant ;  the  next  building  is  the  plaintifiTs  dwelling  and  a  few 
hundred  feet  beyond  that  is  a  public  schoolhouse.  Several 
other  families  live  in  the  immediate  neighborhood  but  further 
from  the  manufactory.  [It  is  a  populous  farming  district,]  [1] 
the  average  size  of  the  farms  being  about  one  hundred  acres. 
In  March,  1891,  the  defendant  began  to  manufacture  fertilizing 
materials  at  this  place,  and  has  continued  to  carry  on  the  busi- 
ness ever  sinee.  The  materials  used  are  the  carcasses  of  ani- 
mals that  have  died  of  disease  or  been  killed,  bones,  bl(K)d, 
flesh  and  entrails,  and  are  received  by  the  defendant  from  the 
butchers,  farmers  and  scavengers.  Materials  in  an  advanced 
state  of  decomposition  are  not  received  or  used.  Butchers' 
offal  is  taken  there  in  sealed  cans  soon  after  the  animals  are 
slaughtered,  and  carcasses,  soon  after  the  animals  have  died  or 
been  killed,  are  delivered  in  open  wagons.  These  materials, 
after  the  skins  are  removed  from  the  carcasses,  are  cut  up  and 
placed  in  a  large  steel  boiler  called  a  digester,  which  is  about 
eight  or  ten  feet  high  and  five  feet  wide«  and  are  there  sub- 
jected to  a  temperature  of  irom  250  to  400  degrees  Fahrenheit, 
and  boiled  from  three  to  five  hours.  The  digester  is  covered 
with  a  lid  so  constructed  as  to  make  it  tight  and  prevent  the 
escape  of  the  steam.  There  is  no  fire  under  the  digester ;  the 
heat  is  applied  by  means  of  a  steam  pipe.  The  steam  is  gen- 
erated in  a  large  boiler,  with  a  pressure  usually  of  eighty 
pounds^  and  is  conveyed  from  there  in  pipes.  When  the  ma- 
terials are  thoroughly  boiled,  the  steam  is  turned  off  and  the 
digester  cools  in  six  or  eight  houi*s.  The  gas  that  is  generated 
in  the  boiling  process  is  conducted  into  a  tank  of  water.  The 
fat  or  grease  on  top  of  the  boiled  material  is  removed  to  a  tank 
or  kettle  through  a  pipe  by  means  of  steam  being  forced  under 
it  and  blowing  it  off,  and  this  steam  is  carried  into  a  tank  of 
water  and  condensed.     The  water  under  the  fat  in  the  digester 
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is  tlien  pumped  into  another  tank  and  the  solid  material  is  i-e- 
moved  to  the  upper  floor,  dried,  ground,  run  over  screens, 
mixed  with  different  acids,  among  them  sulphuric  acid,  and 
put  in  sacks  for  the  market.  Fourteen  men  are  employed  in 
the  manufactory,  and  the  capital  inyested  there  is  f 36,000- 

"  The  most  improved  machinery  and  appliances  and  the  best 
processes  known  to  the  business  are  used  and  employed  by  the 
defendant.  But  [notwithstanding  all  these  precautions,  an 
offensive  and  disagreeable  odor  or  stench  is  almost  constantly 
generated  and  emitted  from  this  manufactory  and  carried  by 
the  winds  for  a  distance  of  a  mile  or  two  over  the  surrounding 
country,  its  intensity  and  presence  in  the  different  parts  of  the 
neighborhood  at  various  times  depending  upon  the  distance 
from  the  factory,  the  condition  of  the  atmosphere,  and  the 
direction  of  the  winds.]  [2]  At  the  plaintiff's  house  it  is 
sometimes  exceedingly  offensive,  at  other  times  less  disagree- 
able, but  nearly  always  noticeable.  This  stench  is,  no  doubt, 
caused  to  a  large  extent  by  the  gas  that  is  generated  in  mixing 
the  dried  materials  with  acids,  and  also  in  some  degi'ee  by  the 
vapoi*s  that  escape  in  the  boiling  and  separating  process,  and 
while  it  probably  does  not  cause  any  serious  disease,  or  injuri- 
ously affect  the  workmen  in  the  factory  who  are  accustomed 
to  it,  yet  it  is  offensive  and  disagreeable  to  people  generally 
who  inhale  it,  and  causes  nausea,  vomiting  and' loss  of  appetite, 
and  renders  the  plaiutifiTs  house  much  less  desirable  than  for- 
merly as  a  place  of  residence ;  and,  to  that  extent,  depreciates 
its  market  value!  So  great  is  the  physical  discomfort  to  the 
plaintiff  and  her  fafnily,  that  they  are  no  longer  able  to  enjoy 
the  premises  as  they  did  before  the  erection  of  this  manufac- 
tory, and  their  condition  there  is  exceedingly  uncomfortable.'' 

After  considering  the  ItgSl  proposition,  the  master  begs  leave 
to  submit  the  following  conclusions  of  law : 

*'  [The  business  in  which  the  defendant  is  engaged,  when 
carried  on  in  a  populous  neighborhood,  has  been  decided  by 
the  courts  in  Pennsylvania  to  be  a  nuisance  per  se,]  [8]  and 
liable  to  be  restrained  by  injunction. 

*'  The  business  of  boiling  up  the  carcasses  of  dead  animals  in 
a  thickly  populated  neighborhood,  which  causes  an  offensive 
smell,  is  per  se  a  nuisance,  and  may  be  enjoined  against :  Smith 
V.  Cummings,  2  Parsons's  Equity  Cases,  92. 
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^*  No  one  will  for  a  moment  doubt  that  we  are  invested  with 
ample  powers  to  restrain  the  erection  of  any  building  or  struct- 
ure intended  for  a  purpose  which  will  be  a  nuisance  per  se,  such 
:is  bone-boiling,  horse-boiling  establishments,  swine  yards  or  pig- 
stys  and  other  various  like  establishments.  These  not  only  in- 
terfei-e  with  the  health,  but,  if  they  do  not  reach  to  that,  they  do 
to  the  usual  and  ordinary  enjoyment  of  the  residences  of  in- 
habitants coming  within  the  circle  of  atmosphere  tainted  by 
them,  and  both  property  and  pei-sons  may  be  prejudiced  or  in- 
jured thereby.  The  right  to  claim  that  such  establishments 
shall  be  prevented  is  the  right  that  eveiy  citizen  has  to  pure 
and  wholesome  air,  at  least  as  pure  as  it  may  be,  consistent  with 
the  compact  nature  of  the  community  in  which  he  lives :  Rhodes 
V.  Dunbar,  67  Pa.  286. 

*^  If  the  business  is  a  nuisance  per  se,  no  doubt  can  exist  in  re- 
gard to  the  remedy  by  injunction  :  Dennis  v.  Eckhardt,  3  Grant, 
392.  No  one  doubts  the  juiisdiction  of  a  court  of  equity  in  the 
case  of  a  nuisance  per  se,  such  as  a  bone-boiling  establishment, 
a  swine  yard,  or  a  pigsty,  or  other  sirailap  establishments :  New- 
castle V.  Raney,  180  Pa.  646.  In  the  case  of  Czarniecki  v.  Boll- 
man,  10  Cent.  R.  96,  and  18  Pitta.  L.  J.  N.  S.  163,  the  plaintiff, 
being  the  owner  of  real  estate  in  Allegheny  county,  Pennsyl- 
vania, situated  from  330  feet  to  1800  feet  from  the  defendant's 
property,  filed  a  bill  asking  for  an  injunction  to  restrain  the  de- 
fendant from  erecting  buildings  and  using  the  same  for  carry- 
ing on  the  business  of  boiling  bones  and  the  carcasses  of  hoi*ses 
and  other  animals.  The  court  below  awarded  the  injunction, 
because  the  business  was  a  nuisance  per  se,  and  the  Supreme 
Court  of  Pennsylvania,  on  November  11,  1887,  aflBrmed  the 
decree,  saying :  *  We  concur  with  the  court  below,  so  far  as  its 
injunction  restrains  the  defendants  from  using  the  proposed 
buildings  as  a  bone-boiling  establishment,  for  eveiy  one  knows 
that  carrion  cannot  be  gathered  together  in  any  populous  neigh- 
borhood without  being  oflFensive.  But  the  erection  of  the  build- 
ings themselves  cannot  be  regarded  as  a  nuisance;  and  we 
must,  therefore,  direct  a  modification  of  the  injunction  so  far  as 
it  regards  such  eraction  and  no  farther.' 

**The  same  rule  has  been  applied  to  a  similar  business  in  New 
Jersey :  Meigs  v.  Lister,  23  New  Jei*sey  Equity  Reports,  199. 

'*The  difference  between  a  nuisance  per  se,  and  where  a  law- 
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ful  business  is  carried  on  so  as  to  become  a  nuisance,  is  not  in 
the  remedy  but  only  in  the  proof  of  it :  Dennis  v.  Eckhaitlt, 
supra.  In  the  one  case  the  wrong  is  established  by  proof  of 
the  mere  act ;  in  the  other,  by  proof  of  the  act  and  its  conse- 
quences. 

^^  Testimony  having  been  submitted  by  the  plaintiff  to  prove 
the  act,  the  burden  is  upon  the  defendant  to  show  that  it  is  not 
such  a  nuisance,  that  it  does  not  produce  odors  and  stenches 
which  are  offensive  and  disagreeable  to.  the  plaintiff  and  her 
family  and  to  other  persons  in  the  neighborhood  who  are  obliged 
to  inhale  them,  and  which  impair  their  physical  comfort  and 
interfere  with  the  enjoyment  of  their  property,  and  that  it  is 
not  a  populous  neighborhoocl.  This  the  defendant  has  failed 
to  do.  That  disgusting  and  unwholesome  stenches  are  pro- 
duced in  this  manufactory  and  carried  over  the  surrounding^ 
neighborhood  ^nd  into  the  plaintiff's  house,  and  that  it  is  a 
thickly  settled  farming  district  has  been  clearly  established  by 
the  evidence.  That  the  defendant  has  made  every  reasonable 
effort  to  prevent  the  escape  of  these  vapors  and  stenches  is,  no 
doubt,  true,  and  that  he  has  not  succeeded  is  probably  because 
science  has  not  yet  invented  the  machinery  and  appliances  by 
which  it  can  be  prevented." 

Exceptions  were  (1-3)  to  above  findings  as  in  brackets, 
(8)  in  not  finding  remedy  at  law  adequate,  (4)  in  not  finding 
that  plaintiff  has  suffered  no  special  injury,  and  (5)  in  recom- 
mending decree,  quoting  findings  and  decree. 

The  court  overruled  exceptions  and  entered  decree,  as  quot- 
ed in  opinion  of  Supreme  Court,  in  an  opinion  as  follows,  by 
Endligh,  J. : 

«« Every  man  has  the  right  to  the  natural  use  and  enjoyment 
of  his  own  property,  and  if,  whilst  lawfully  in  such  use  and  en- 
joyment, without  negligence  or  malice  on  his  part,  an  unavoid- 
able loss  occurs  to  his  neighbor,  it  is  damnum  absque  injuria : 
Pa.  Coal  Co.  v.  Sanderson,  118  Pa.  126, 146.  The  context  of 
the  opinion  in  which  this  utterance  occurs,  shows  that  natural 
use  and  enjoyment  means  such  development  of  its  resources,  ■ 
and  such  customary  and  appropriate  employment  of  the  prop* 
erty  itself  as  is  needful  for  its  complete  utilization,  according 
to  its  inherent  qualities  or  contents  and  its  surroundings,  and 
does  not  include,  in  any  other  case,  the  bringing  upon  it,  arti- 
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ficially,  of  substances  not  natarally  found  there.  The  comple- 
ment of  this  rule  is,  that,  as  to  anything  beyond  such  natural 
use  and  enjoyment  of  his  property,  without  negligence  or  mal- 
ice, every  citizen  holds  his  property  subject  to  the  implied  ob- 
ligation that  he  will  use  it  in  such  way  as  not  to  prevent  others 
from  enjoying  the  use  of  their  property :  State  v.  Yopp,  97  N. 
C.  477  ;  2  Am.  St.  R.  805.  Sic  utere  tuo  ut  alienum  non  Iso- 
das, — a  rule  approved  and  applied  in  Dennis  v.  Eckhardt,  3 
Gr.  890;  Howell  v.  McCoy,  8  Rawle,  256;  Hutchinson  v. 
Schimmelfeder,  40  Pa.  896 ;  Pa.  Lead  Co.'s  Ap.,  96  Pa.  116 ; 
Pa.  Coal  Co.  v.  Sanderson,  113  Pa.  126,  and  a  multitude  of 
other  cases. 

^^  A  use  of  his  property  by  one  in  excess  of  the  limitations 
resulting  fi-om  the  conjoint  operation  of  these  principles,  must, 
if  continuous  (Sparhawk  v.  Ry.  Co.,  54  Pa.  401,  421)  and  in- 
jurious, i.  e.,  accompanie4  by  damage  (Rhodes  v.  Dunbar,  57  Pa. 
274,  291)  of  a  substantial  character  (Price  v.  Gmntz,  118  Pa. 
402,  418)  necessarily  be  a  nuisance:  Dennis  v.  Eckhardt, 
supra,  page  891.  If  it  is  such  to  the  right  of  the  public  at 
large,  it  becomes  a  crime ;  if  to  the  rights  of  individuals  only, 
or  specially  to  them  in  addition  to  and  distinct  from  the  public 
offence  (Sparhawk  v.  Ry.  Co.,  supra;  BunnelPs  Ap.,  69  Pa. 
59),  it  creates  a  liability  for  compensation,  and,  under  certain 
conditions,  to  equitable  restraint.  The  fact  that  the  mainte- 
nance of  a  nuisance  is  a  crime  does  not  deprive  courts  of  equity 
of  the  power  to  abate  it:  Ibid.,  Pa.  Lead  Co.'s  Ap.,  supra; 
Carleton  v.  Rugg,  149  Mass.  550;  Ewell  v.  Greenwood,  26 
Iowa,  877 ;  Minke  v.  Hopeman,  87  III.  450 ;  29  Am.  R.  68. 
For  when  a  private  injury  results  from  a  breach  of  a  public 
law,  the  public  wrong  may  be  redressed  by  the  private  remedy, 
because  the  private  remedy  stoQ3  the  wrongdoer :  Sparhawk 
v.  Ry.  Co.,  supra,  p.  422.  Since,  however,  equity  will  not  in- 
terfere except  where  the  plaintiff's  right  to  its  inteiTcntion  is 
free  fi*om  doubt  (Ibid.,  p.  426),  i.  e.,  where  a  wrong  and  a  re- 
sulting injury  accompanied  with  damage  recoverable  at  law  are 
manifest  (Rhodes  V.  Dunbar,  supra,  pp.  290,  291),  or  certain  to 
follow  (Wier's  Ap.,  74  Pa.  280),  there  is,  in  respect  of  the  ap- 
plication of  equitable  remedy  by  injunction  a  clear  distinction 
(pointed  out  by  Wbstbuby,  L.  C.,  in  Smelting  Co.  v.  Tipping, 
11  H.  L.  Cas.  642;  116  E.  C.  L.  1098)  between  those  acts 
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which  produce  material  injury  to  property  and  those  which  are 
productive  of  sensible  personal  discomfort  only.  In  cases  in- 
yolving  the  latter —*  personal  inconvenience  and  interference 
with  one's  enjoyment,  one's  quiet,  one's  personal  freedom,  any- 
thing that  discomposes  or  affects  the  senses  or  nerves, — the 
right  to  relief  must  depend  largely  upon  the  circumstances  of 
the  place  where  the  thing  complained  of  occurs.  It  is  reason* 
able  and  necessaiy  that  persons  living  in  a  community  and 
neighborhood  should  subject  their  personal  comforts  to  the  con- 
sequences of  those  operations,  tiudes  and  businesses  that  are 
carried  on  in  the  immediate  locality  and  are  actually  nepessary 
for  trade  and  commerce,  for  the  enjoyment  of  propei-ty  and  for 
the  benefit  of  the  inhabitants  and  of  the  public  at  large.  But 
when  an  occupation  is  canied  on  by  one  person  ifa  the  neigh- 
borhood of  another,  and  the  result  of  that  trade  or  occupation 
or  business  is  a  material  injury  to  the  .property,  then  there  un- 
questionably arises  a  veiy  different  consideration,  and  4n  cases 
of  that  description  the  submission  which  is  required  from  per- 
sons living  in  society  to  that  amount  of  discomfort  which  may 
be  necessary  for  the  legitimate  and  fi-ee  exercise  of  the  ti-ade 
of  their  neighbors  would  not  apply  to  circumstances,  the  im- 
mediate result  of  which  is  sensible  injury  to*  the  value  of  the 
property : '  per  Westbuby,  L.  C,  ubi  supm,  approvingly  cited  in 
Cooley,  Torts,  697.  Hence,  whilst  an  invasion  by  one's  use  of 
his  property  of  the  personal  rights,  comfoits,  etc.,  of  his  neigh- 
bor may  become  the  ground  for  chancery  inteiference,  yet, 
where  this  is  the  ground  of  complaint,  the  kind  and  extent  of 
those  personal  rights  and  the  question  whether  it  is  at  all  these 
rights  or  merely  idiosyncmsies  or  preferences  that  are  involved, 
depending  so  much  upon  the  surroundings,  upon  the  usual 
pursuits  of  men  in  the  neighborhood,  upon  the  consequent 
necessities  of  others  in  the  customary  and  reasonable  enjoy- 
ment of  their  pi-operty,  upon  the  public  needs  of  the  locality, 
and  the  like,  a  chancellor  cannot,  with  good  conscience,  de- 
clare the  complainant's  case  to  be  free  from  doubts  and  will 
therefore  refuse  a  decree,  at  least  until  that  doubt  is  set  at  rest 
by  an  action  at  law  and  the  verdict  of  a  jury,  which,  as  was 
substantially  held  in  New  Castle  v.  Raney,  180  Pa,  646,  and 
Com.  V.  Miller,  189  Pa.  77,  is  peculiarly  capable  of  determin- 
ing such  questions.     On  the  other  hand,  where  the  wrong  oom- 
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plained  of  is  an  injurioas  invasion  of  a  property  right,  fixed 
and  determined  by  the  law,  and  depending  upon  no  such  shift- 
ing and  uncertain  elements  as  those  which  must  be  regarded 
as  affecting  one's  personal  right  of  comfort,  quiet,  etc.,  in  any 
given  neighborhood,  chancery  is  competent  to  act,  and  in 
proper  cases  must  act,  in  order  to  preserve  the  constitutional 
rights  of  property  owners ;  for,  as  is  well  said  in  Hennessey  v. 
Carmony  (N.  J.),  25  Atl.  R.  874,  878,  to  refuse  equitable  relief 
Id  such  cases  and  remit  the  complainant  to  his  remedy  at  law 
would  be,  in  effect,  '  giving  the  wrongdoer  a  power  not  per- 
mitted by  our  system  of  constitutional  government,  viz.,  to 
take  the  injured  party's  property  for  his  private  purposes  upon 
making,  from  time  to  time,  such  compensation  as  the  whims  of 
a  jury  may  give.' 

"  I  think  this  distinction,  whilst  not  explicitly  applied  by 
our  Supreme  Court  as  a  ratio  decidendi  in  any  chancery  case 
that  has  come  under  my  observation,  is,  nevertheless,  abun- 
dantly sustained  by  an  examination  of  its  decisions.  Thus,  in 
Sparhawk  v.  Ry.  Co.,  54  Pa.  401,  the  alleged  nuisance  consist- 
ed of  the  rumbling  of  the  street  cars  in  the  city  of  Philadelphia, 
causing  mental  discomfort  to  the  complainant.  The  injunction 
pmyed  for  was  refused  in  part  because  the  discomfort  was  of  a 
mei-e  personal  character,  incident  to  the  surroundings.  In 
Richards's  Ap.,  67  Pa.  106,  the  facts  found  showed  the  use  of  a 
fuel  in  defendants'  works  which  polluted  the  air  with  soot  and 
smoke,  annoying,  in  certain  conditions  of  the  atmosphere,  the 
occupants  of  plaintiff's  house  and  the  operatives  in  his  factory, 
and  to  a  slight  extent  injuring  his  buildings  (p.  108).  This 
injury  was  such  as  to  be  deemed  capable  of  compensation  at 
law,  and  wholly  inadequate  to  warrant  a  destruction  of  the  de- 
fendant's business;  and  the  former,  being  a  mere  pei-sonal  in- 
convenience, insepai-able  from  a  manufacturing  neighborhood, 
insufficient  to  ground  an  injunction.  In  Rhodes  v.  Dunbar,  57 
Pa.  274,  an  injunction  was  sought  against  the  erection  of  a 
building  for  a  certain  purpose,  on  the  grounds  of  (a)  probable 
pollution  of  the  air  by  soot  and  smoke,  (6)  likelihood  of  per- 
sonal discomfort  resulting  to  complainant  from  the  noise  of  the 
proposed  business,  and  (c)  apprehension  of  danger  to  neighbor- 
ing buildings  from  fire  capable  of  being  communicated  to  them 
in  the  event  of  the  objectionable  structure  being  burned.     In 
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the  absence  of  all  proof  of  actual  present,  or  certain  future 
damage,  it  was  held  that  the  first  of  these  grounds  could  con- 
stitute only  a  personal  annoyance  or  inconvenience  of  a  kind 
incident  to  the  surroundings ; .  the  second,  clearly  of  the  same 
ch^cter,  was  Unsustainable  by  the  proof ;  and  the  third,  b^ 
ing  a  mere  apprehension,  speculative,  eventual  and  contingent, 
could  not  form  the  basis  of  equitable  intei-ference,  even  conced- 
ing the  tendency  of  the  possible  prospect  of  danger  from  fire 
to  diminish  the  value  of  complainant's  property  by  increasing 
the  rate  of  insurance,  because  ^mere  diminution  (of  value), 
irrespective  of  any  direct  damage,  is  not  a  ground  for  injunc- 
tion' (p.  290).  Accordingly,  the  latter  was  refused.  Huck- 
enstine's  Ap.,  70  Pa.  102,  is  another  case  in  the  same  line. 
The  allegation  of  injury  to  plaintiffs  property  was  considered 
disproved,  or  at  least  too  doubtful,  under  the  evidence,  to  be  of 
any  weight.  The  remainder  of  the  bill  relied  upon  the  annoy- 
ance arising  from  the  smoke  of  brick  kilns  upon  the  outskirts 
of  Allegheny  City,  'whose  every  day  cloud  of  smoke  from 
thousands  of  chimneys  and  stacks  hangs  like  a  pall  over  it, 
obscuring  it  from  sight,'  (p.  107,)  with  which  '  the  heat,  smoke 
and  vapor  of  a  brick  kiln  cannot  compare '  (p.  106).  .  This  was 
held  personal  discomfort  to  which  the  complainant,  in  common 
with  others  who  live  there,  had  voluntarily  subjected  himself. 
It  is  to  be  observed  that  this  decision,  as  well  as  that  in  Rhodes 
v.  Dunbar,  supra,  and  in  the  later  case  at  law  of  Price  v. 
Grantz,  118  Pa.  402,  largely  relies  upon  and  cites  from  Smelt- 
ing Co.  V.  Tipping,  supra.  In  McCaffrey's  Ap.,  106  Pa.  253, 
the  bill  went  no  further  than  to  allege  annoyance  and  discom-  • 
fort  from  noise  and  vibration  caused  by  defendant's  machinery. 
The  vibration  was  disproved  except  as  aiising  from  the  passage 
of  vehicles  in  the  street.  The  noise  was  shown  to  amount  to 
little  more  than  '  the  breaker  on  a  distant  beach.'  The  place 
was  in  the  heart  of  a  large  city.  Of  course  there  was  no  in- 
junction. 

"  Passing  from  these  cases,  suflBcient  for  the  purpose  of  illus- 
tration, to  those  in  which  injury  to  property  rights  was  shown, 
we  find  very  different  results,  remembering  that  the  right  of 
private  property  ^  consists  in  the  free  use,  enjoyment  and  dis- 
posal of  all  acquisitions,  without  any  control  or  diminution  save 
only  by  the  laws  of  the  land'  (Hutchinson  v.  Shimmelfeder, 
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40  Pa,  896,  898),  and  that  by  injury  to  property  is  meant 
^something  materially  affecting  its  capacity  for  ordinary  use 
and  enjoyment: '  Sparhawk  v.  Ry.  Co.,  supra,  p.  426.  Thus  in 
Dennis  v.  Eckhardt,  8  Gr.  890,  the  maintenance  of  a  shop  by  a 
tinsmith  and  sheetiron  worker,  the  noise  of  the.  hammering  and 
pounding  in  which  made  it  impossible  for  the  plaintiff  to  enjoy 
his  property  without  danger  to  the  health  of  himself  and  family, 
was  enjoined.  Of  the  same  ohaiucter  is  the  Ladies*  Decor.  Art 
CluVs  Ap.,  12  Cent.  R.  877.  In  Pa.  Lead  Co.'s  Ap.,  96  Pa.  116, 
an  injunction  issued  on  proof  that  the  smoke  and  vapors  from 
the  defendant's  establishment  settling  upon  the  plaintiff^s  land, 
lessened  its  fei-tility,  poisoned  its  vegetation,  destroyed  animals 
grazing  upon  it,  nauseated  its  inhabitants  and  diminished  its 
value  for  selling  and  renting.  In  Wier's  Ap.,  74  Pa.  280,  the 
ei-ection  of  a  powder-house  was  restrained,  without  proof  of  an- 
tecedent damage,  but  to  prevent  further  injury  certain  to  result 
to  complainant's  property  by  making  its  enjoyment  unsafe  and 
depreciating  its  value.  In  Czarniecki  v.  Bollman,  10  Cent.  R. 
96,  defendants  were  enjoined  from  using  their  building  for  the 
purpose  of  boiling  bones  and  carcasses  of  horses  and  other  ani- 
mals in  the  manufacture  of  neat's  foot  oil  and  fertilizer,  on  the 
allegation  that  the  smoke,  gases,  vapora  and  stenches  resulting 
from  these  operations  would  injure  the  health  and  comfort  of 
plaintiffs  upon  their  property  and  depreciate  the  value  of  the 
latter.  Again,  in  Rhodes  v.  Dunbar,  supra,  it  is  said  at  page  290, 
that  certain  establishments,  such  as  powder  magazines,  nitro- 
glycerine depots,  may  be  enjoined,  not  only  on  the  ground  of 
their  liability  to  fire,  primarily  or  even  secondarily,  but  on  ac- 
count of  the  injury  with  which  they  menace  alike  property  and 
persons  in  their  vicinity.  It  is  needless,  however,  to  multiply 
decisions  and  dicta  to  the  same  general  purpose.  The  rule 
seems  clear  that,  as  soon  as  a  court  of  equity  comes  to  deal  with 
injuries  to  property  rights,  the  decision  proceeds  upon  a  differ- 
ent plan  from  that  upon  which  mere  personal  discomfort  and 
annoyance  stand.  As  to  the  treatment  of  these  respective 
classes  of  cases  in  courts  of  law,  the  same  distinction  is  unmis- 
takably announced  by  Mr.  Justice  Williams  in  the  very  re- 
cent case  of  Robb  v.  Carnegie,  146  Pa.  824, 840,  in  these  words : 
'  If  the  individual  is  thereby  deprived  of  his  property  without 
fault  on  his  part,  he  is  entitled  to  compensation ;  but  if  he  is 
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affected  only  in  his  tastes,  his  personal  comfort  or  pleasui^e,  or 
preferences,  these  he  must  surrender  for  the  comfort  and  prefer- 
ences of  the  many.'  Where,  however,  he  is  entitled  to  compen- 
sation at  law,  there,  if  the  injury  be  continuous  and  remediable 
at  law  only  by  a  multiplicity  of  suits,  that  is  to  say,  inseparable 
at  law,  (Pa.  Lead  Co.'s  Ap.,  96  Pa.  116, 123),  equity  will  in- 
tervene for  his  protection  by  exercising  its  restraining  powers: 
Sheetz's  Ap.,  35  Pa.  88,  95 ;  Dennis  v.  Eckhardt,  3  Gr.  390, 
392;  Pa.  Lead  Co.'s  Ap.,  supra,  p.  124;  Haugh's  Ap.,  102  Pa. 
42,  45;  Bitting's  Ap.,  105  Pa.  517,  521;  Hennessey  v.  Car- 
niony  (N.  J.),  25  Atl.  R.,  374,  377.  That  is  the  very  test  and 
foundation  of  chancery  juiisdiction. 

**  But  it  is  contended  by  defendant's  counsel,  (1)  that  in 
every  case  a  decree  of  injunction  is  not  of  right,  but  of  gfrace, 
discretionary ;  (2)  that  it  will  not  be  granted,  even  where  in- 
jury to  property  rights  is  made  out,  if  it  appears  that  the  injury 
proceeds  from  the  conduct  (a)  of  a  lawful  business,  (6)  with- 
out negligence,  i.  e.,  with  the  most  approved  appliances ;  and 
(3)  that  it  will  not  be  gi-anted  where  (a)  the  loss  which  would 
result  to  its  owner,  or  (J)  the  inconvenience  which  would  re- 
sult to  the  public  from  a  destruction  of  that  business  would  be 
greater  than  the  injury  .resulting  to  the  plaintiff  from  its  con- 
tinuance. 

"  (1)  It  was  said  by  Mr.  Chief  Justice  Thompson,  in  Rich- 
ards's  Ap.,  57  Pa.  105,  113 :  ^  An  error  seems  somewhat  preva- 
lent in  portions,  at  least,  of  this  commonwealth,  in  regard  to 
proceedings  in  equity  to  restrain  the  commission  of  nuisances. 
It  seems  to  be  supposed,  that,  as  at  law,  whenever  a  case  is  made 
out  of  wrongful  acts  on  the  one  side,  and  consequent  injury  on 
the  other,  a  decree  to  restrain  the  act  complained  of  must  as 
certainly  follow,  as  a  judgment  would  follow  a  verdict  in  a  com- 
mon law  court.  This  is  a  mistake.  It  is  elementary  law,  that 
in  equity  a  deci*ee  is  never  of  right,  as  a  judgment  of  law  is, 
but  of  grace.'  The  same  thought  is  repeated  by  Mr.  Justice 
Agnbw  in  Huckenstine's  Ap.,  70  Pa.  102,  106.  Speaking  of 
the  intervention  of  chancer}'  by  injunction  in  cases  of  nuisance, 
he  says :  *  The  aid  is  not  of  right  but  of  gi-ace.'  Similar  observa- 
tions are  to  be  found  frequently  enough  in  decisions  of  our 
own  and  other  courts,  as  well  as  in  text-books.  That  they 
embody  an  unquestionable  principle  of  equity  jurisprudence 
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caQQot  be  disputed.  But  what  is  that  principle  ?  It  certainly 
cannot  be  that  a  chancellor  has  the  right  of  acting,  in  the  final 
settlement  of  property  rights,  according  to  his  arbitrary  will, 
uncontrolled  by  the  legal  and  equitable  rules  governing  those 
rights.  It  was  said  by  the  late  Mr.  Justice  Woodward,  while 
president  judge  of  this  district,  that  '  In  the  administration  of 
justice,  thei*e  is  nothing  that  properly  could  be  deemed  discre- 
tion. Mere  discretionaiy  power  has  always  been  mere  despot- 
ism. In  all  subjects,  some  established  and  recognized  principles 
control  the  courts : '  Report  of  Co.  Auditors,  1  Woodw.  270, 
272.  At  any  rate  the  true  scope  of  the  exercise  of  discretion 
in  the  judicial  field,  understood  as  referring  to  a  power  to  give 
or  withhold  at  will,  ^is  found  in  those  matters  which  affect 
procedure  merely,  and  not  the  ultimate  rights : '  Hennessey  v. 
Carmony  (N,  J.),  25  Atl.  R.  874,  379.  If,  on  the  other  hand, 
it  is  intended  to  be  laid  down,  that  a  chancellor,  applied  to  for 
a  final  injunction  restraining  the  continuance  of  a  nuisance, 
must  be  discreet,  must  act  with  discretion,  must  discriminate, 
must  take  into  consideration  and  give  weight  to  each  circum- 
stance in  the  case,  in  accordance  with  its  actual  value  in  a  court 
of  equity,  then  it  is  plain  that  that  is  just  what  he  must  do  in 
every  case  coming  before  him  for  determination  (Ibid.),  whether 
it  be  a  case  of  nuisance,  of  reformation  of  an  instrument,  of 
specific  perfonnance,  or  what  not.  It  is  very  clear  to  me  that, 
wherever,  in  the  decisions  of  our  Supreme  Court,  reference  is 
made  to  the  grace,  or  discretion  of  the  chancellor  as  to  the 
granting  or  withholding  of  a  final  decree,  this  is  the  kind  of 
discretion  intended.  The  circumstances  under  which,  in  the 
cases  above  'cited,  the  decree  was  said  to  be  a  matter  of  grace, 
show  that  such  was  the  intention — circumstances  which  have 
been  explained  above  and  shown  to  have  brought  the  applica- 
tions within  the  rule  denying  injunctions  on  the  ground  of  mere 
personal  inconvenience.  And  so  does  the  language  of  Mr.  Jus- 
tice Gordon,  in  Pa.  Lead  Co.'s  Ap.,  96  Pa.  116, 124,  where  he 
approvingly  cites  that  of  Earl,  J.,  in  Campbell  v.  Seaman,  63 
N.  Y.  568,  concerning  right  to  an  injunction  in  equity  in  cases 
of  nuisance  without  previous  proceedings  at  law,  as  follows : 
*  The  writ  can  rightfully  be  demanded  to  prevent  inseparable 
injury,  interminable  litigation,  and  a  multiplicity  of  suits,  and 
its  refusal  in  a  proper  case  would  be  error  to  be  corrected  by 
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an  appellate  jurisdiction.  It  is  a  matter  of  grace  in  no  sense 
except  that  it  rests  in  the  sound  discretion  of  the  court,'  add- 
ing thereto :  ^  Nor  have  our  courts  been  less  ready  to  adopt  the 
same  doctrine.' 

'*  (2)  At  least  as  far  back  as  Alfred's  Case,  9  Rep.  108,  every 
nuisance  brought  into  a  court  of  justice  has  been  sought  to  be 
excused  on  the  ground  that  the  injury  complained  of  resulted 
from  the  reasonable  prosecution  of  a  lawful  business,  and  ought 
therefore  to  be  borne  by  the  plaintiff  without  a  murmur, 
(a)  It  is  not  quite  easy  to  understand  the  precise  force  of  the 
term  lawful'  as  used  by  defendants  in  this  connection.  If  it 
is  used  in  opposition  to  unlawful,  prohibited  by  law,  criminal, 
it  does  not  seem  to  be  very  pertinent ;  for  it  is  decided  that  a 
private  plaintiff  cannot  supplement  a  defective  case  by  an  al- 
leged infraction  of  the  penal  laws  in  the  acts  complained  of: 
Sparhawk  v.  Ry.  Co.,  54  Pa.  401.  If,  however,  the  fact  that 
a  business  complained  of  as  a  nuisance  is  unlawful  in  this 
sense  counts  for  nothing  in  his  favor,  how  can  the  fact  of  its 
being  not  so  unlawful  count  against  him?  This,  therefore, 
cannot  be  the  meaning  of  the  term  ^  lawful '  as  used  in  those 
decisions  which  emphasize  the  extreme  caution  to  be  observed 
in  the  exercise  of  a  chancery  power  that  may  strike  down  a 
*•  lawful '  business  or  industry.  Its  significance  lies  in  its  char- 
acterization of  the  business  complained  of  as  affecting  the  indi- 
vidual complaining,  and  not  the  public.  In  Wier's  Ap.,  74  Pa. 
230,  the  erection  of  a  powder-house  was  restrained  as  a  nuisance. 
In  Dilworth's  Ap.,  91  Pa.  247,  a  decree  enjoining  the  erection 
of  a  powder-house  as  a  nuisance  was  reversed.  The  test  was 
in  neither  the  inherent  lawfulness  nor  unlawfulnesirof  the  busi- 
ness, but  its  lawfulness  in  the  one  locality  and  its  unlawfulness 
in  the  other,  measured  by  its  effect  upon  the  plaintiff's  property 
rights.  No  court,  at  this  day,  apart  from  legislative  declara- 
tion, would  undertake  to  pronounce  any  useful  industry  or 
manufacturing  enterprise  unlawful  under  all  circumstances,  ir- 
respective of  locality  or  surroundings.  But  in  certain  locali- 
ties and  surroundings  the  common  experience  of  mankind,  of 
which  courts  take  judicial  notice,  has  found  certain  pursuits 
to  be  universally  injurious  to  health  and  damaging  to  prop- 
erty, no  matter  how  carefully  conducted.  Hence,  in  such 
neighborhoods,  those   pui-suits   are  declared  to  be   nuisances 


Digitized  by 


Google 


r 


EVANS  V.  FPIRTIMZING  CO.,  Ltd.,  AppeUant.        223 
1894.]  Opinion  of  Cooit  Mow. 

per  se ;  i.  e.,  in  themselves  nuisances,  and  not  nuisances  only 
if  improperly  carried  on.  Such  businesses  in  such  localities 
are  prima  facie  unlawful,  because  prima  facie  nuisances  to  near- 
by property  holders.  Others  are  prima  facie  lawful,  because  not 
necessarily  attended  with  such  effects,  and  must  be  shown  to  be 
conducted  in  such  a  way  as  to  become  huisances.  Thus,  the 
difference  between  the  two  kinds  of  nuisances  is  in  the  method 
of  proof  only.  Dennis  v.  Eckhardt,  8  Gr.  890,  392.  The  law- 
fulness or  unlawfulness  of  either  is  still  predicated  upon  its  ef- 
fects on  the  plaintiff's  property  rights.  Hence,  an  appeal  to  the 
chancellor  not  to  restrain  an  enterprise  because  it  is  a  lawful 
oue,  is  simply  another  way  of  asserting  that  it  is  not  a  nuisance, 
per  se,  or  under  the  facts ;  and  to  say  that  a  chancellor  will  not 
restrain  a  lawful  business  is  to  say  that  he  will  not  restmin 
that  as  a  nuisance  which  is  not  a  nuisance. 

'*  (6)  As  to  the  use  of  approved  appliances,  all  that  need  be 
said  is  that,  whilst  the  employment  of  inferior  methods  may  ren- 
der unlawful  prosecution  of  business  otherwise  unobjectionable 
(Deraarest  v.  Hardham,  84  N.  J.  Eq.  469 ;  Yocum  v.  Hotel 
St.  George  Co.,  18  Abb.  N.  0.  (N.  Y.)  840 ;  Richards'  Ap.,  57 
Pa.  105,  112),  it  is  very  clear  that  the  adoption  of  the  '  most 
approved  methods  known  to  science,  or  which  human* skill  has 
devised,'  will  not  justify  that  which  is  not  a  '  natural  use  and 
enjoyment  of  one's  property,  and  which,  in  spite  of  those  meth- 
ods, remains  a  nuisance :  Pa.  Lead  Co.'s  Ap.,  96  Pa.  116,  127. 
''  (8)  In  Richards's  Ap.,  57  Pa.  118,  114,  the  court  says : 
'  The  chancellor  will  consider  whether  he  would  not  do  a  greater 
injury  by  enjoining  them  than  would  result  from  refusing,  and 
leaving  the  party  to  his  redress  at  the  hands  of  a  court  and  jury. 
If  in  conscience  the  former  should  appear,  he  will  refuse  to  en- 
join.' And  in  Dilworth's  Ap.,  91  Pa.  247,  250,  it  says  :  '  It 
often  becomes  a  grave  question  whether  so  great  an  injury 
would  not  be  done  to  the  community  by  enjoining  the  business, 
that  the  complaining  party  should  be  left  to  his  remedy  at  law.' 
Like  expressions  are  to  be  found  in  other  cases.  None  of  them, 
nor  all  of  them,  can  be  authority  for  the  proposition  that  equity, 
a  case  for  its  cognizance  being  otherwise  made  out,  will  refuse 
to  protect  a  man  in  the  possession  and  enjoyment  of  his  prop- 
erty because  that  right  is  less  valuable  to  him  than  the  power 
to  destroy  it  may  be  to  his  neighbor  or  to  the  public. 
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"  (a)  So  far  ae  the  '  balance  of  injury '  notion  refers  to  the 
parties  of  the  litigation,  it  is  pointed  out  in  Higgiiis  v.  Water 
Co.,  36  N.  J.  Eq.  538,  544,  that  its  legitimate  application  is  to 
motions  for  preliminary  injunctions,  not  to  final  decrees.  Whei'e 
the  question  for  the  considemtion  of  the  court  is  as  to  the  pro- 
priety of  stopping  a  business  by  preliminary  injunctions,  upon 
an  ex  parte  showing,  which  may  or  may  not  be  substantiated 
by  further  examination  of  the  case  in  due  course,  it  is  verj^ 
well  for  a  chancellor  to  take  into  account  the  magnitude  of  the 
defendant's  investment  and  compare  it  with  the  character  of 
the  plaintiffs  alleged  injury,  and  if  the  latter  appears  trifling 
beside  that  which  would  result  from  the  impairment  of  the 
former,  he  may  well  refuse  to  exercise  his  power  until  mom 
fully  advised.  But  where,  upon  final  hearing  the  mind  of  the 
chancellor  is  satisfied  that  the  complainant's  right  is  clear,  and 
the  iiijuiy  sustained  by  him  substantial,  so  that  his  claim  to 
damages  at  law  is  indisputable,  and  where,  moreover,  such  dam- 
ages could  not  give  him  adequate  redress  except  by  an  endless 
repetition  of  suits,  a  refusal  of  an  injunction,  upon  the  ground 
that  plaintiff  cannot  suffer  as  great  a  loss  from  the  continuance 
of  the  nuisance  as  defendant  would  from  its  interdiction,  would 
be  as  far.removed  from  equity  as  can  be.  There  is  to  my  mind 
no  more  offensive  plea  than  that  by  which  one  seeks  to  justify 
an  act  injurious  to  his  neighbor  on  the  ground  of  its  advantage 
to  himself.  *  A  pei-son  cannot  go  on  and  build  extensive  works 
and  make  heavy  expenditures  of  money  for  the  exercise  of  a 
trade  or  business  that  will  invade  the  premises  of  another  ; .  .  . 
and  then,  when  called  upon  to  desist,  turn  around  and  claim 
immunity  for  his  trade  or  business  upon  the  ground  that  to 
stop  it  would  involve  him  in  ruin.  .  .  .  Where  justice  is  prop- 
erly administered,  rights  are  never  measured  by  their  mere 
money  value,  neither  are  wrongs  tolerated  because  it  may  be 
to  the  advantage  of  the  powerful  to  impose  upon  the  weak : ' 
Pa.  Lead  Co.'s  Ap.,  96  Pa.  116, 127,  per  Gordon,  J.  Wher- 
ever, in  this  state,  a  final  decree  of  injunction  against  an  al- 
leged nuisance  has  been  refused  with  a  reference  to  the  '  balance 
of  injury  '  doctrine,  as  applied  to  a  comparison  of  the  plaintiff's 
injuiy  with  the  defendant's  investment,  it  will  be  found  that, 
as  in  Richards's  Ap.,  supi*a,  the  former  was  such  as  to  be  capable 
of  adequate  compensation  at  law. 
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"  (6)  So  far  as  this  doctrine  refers  to  the  interest  of  the  pub- 
lic, its  significance,  as  shown  by  the  circumstances  under  which 
it  has  been  applied,  is  exhausted,  except  in  applications  for  pre- 
liminar}'  decrees  by  the  rule  already  stated  concerning  the  duty 
of  the  individual  to  subordinate  his  personal  preferences  to  the 
necessities  of  the  community  in  which  he  lives,  and  for  its  good 
to  put  up  with  those  ^  mere  trifling  annoyances  or  injuries '  re- 
ferred to  in  Price  v.  Grantz,  118  Pa.  402,  418,  which  consist 
solely  in  personal  inconvenience.  I  have  not  been  able  to  find 
a  case  in  which  substantial  injuries  to  property  rights,  to  the 
rights  of  enjoying  and  possessing  property,  have  been  sanction- 
ed by  a  final  refusal  to  enjoin,  on  the  mere  ground  that  the  pub- 
lic was  interested  in  their  continuance.  Such  an  appeal  was 
made  in  Broadbent  v.  Gas  Co.,  7  De.  G.  M.  &  G.  436.  It  was 
said  that  the  undoubted  injury  inflicted  upon  the  plaintiffs  prop- 
erty was  slight  in  comparison  with  the  manifest  benefits  con- 
ferred by  the  company  on  the  public,  and  on  that  account  the 
court  ought  not  to  exercise  its  powers  to  restrain  the  manufac- 
ture of  gas.  But  Lord  Cranworth  said :  *  I  have  come  to  the 
conclusion  that  I  cannot  enter  into  any  question  of  how  far  it 
might  be  convenient  for  the  public  that  the  gas  manufacture 
should  go  on,'  adding  that,  in  the  face  of  substantial  continu- 
ing damage,  to  deny  an  injunction  upon  such  a  ground  and  re- 
mit the  plaintiff  to  an  action  at  law  toties  quoties,  ^  would  be 
a  disgraceful  state  of  the  law.'  The  judgment  in  this  case  was 
affirmed  on  appeal :  7  H.  L.  Gas.  601.  No  better  haa  the  ai^up 
ment  fared  in  our  Supreme  Court,  when  asserted  in  justification 
of  injuries  to  property  rights.  '  A  person  cannot,'  says  Mr.  Jus- 
tice Gordon,  in  Pa.  Lead  Go's.  Ap.,  ubi  supra,  ^  claim  immu- 
nity ....  on  the  ground  that  ....  his  trade  is  a  useful  one 
and  beneficial  to  the  community,  or  to  the  nation,  or  that  by 
bringing  a  large  number  of  workmen  into  the  community  it  has 
enhiuiced  the  value  of  the  plaintiffs  property.'  '  There  are  many 
trades  and  many  occupations  which  are  not  only  reasonable  but 
necessary  to  be  followed,  and  which  still  cannot  be  allowed  in 
the  proximity  of  dwelling  houses  so  as  to  interfere  with  the  com- 
fort of  their  inhabitants : '  Jessel,  M.  R.,  in  Broder  v.  Sail- 
lard,  L.  R.  2  Ch.  D.  692,  701,  quoted  and  Approved  in  Ladies' 
Decor.  Art  Club's  Ap.,  12  Cent.  R.  377.  The  public  useful- 
ness of  an  enterprise  '  is  no  reason  why  private  right  should 
VOIi.  CLX — 15 
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be  infringed : '  Rogers,  J.,  in  Howell  v.  McCoy,  3  Rawle,  266, 
aP9.  In  Rhodes  v.  Dunbar,  57  Pa.  274,  295,  the  then  chief  jus- 
tice enumerated  twenty-nine  useful  establishments  which,  from 
time  to  time,  had  been  declared  nuisances.  Doubtless,  the  de- 
velopment of  industries  and  manufactures  is  a  matter  of  con- 
cern to  the  public,  in  the  furthemnce  of  which  the  individual 
must  put  up  with  a  reasonable  degree  of  inconvenience  insepa- 
rable from  their  prosecution.  On  the  other  hand,  the  right  of 
every  citizen  of  *  possessing  and  protecting  property'  (Const 
1874,  art.  1  §  1),  and  the  preservation  of  the  health  and  lives 
of  the  inhabitants  of  any  neighborhood,  are  also  matters  of 
public  concern,  as  opposed  to  which  mere  facilities  for  multi- 
plying dollai-s  and  cents  may  be  deemed  insignificant.  The  re- 
quirement to  surrender  a  portion  of  one's  pei-sonal  comfoi*t8  in 
aid  of  public  enterprise  is  a  necessity  to  the  existence  of  any 
civilized  community.  The  requirement  to  surrender  one's  prop- 
erty, without  adequate  redress,  for  the  benefit  of  the  public 
would  savor  of  a  kind  of  socialism  which  finds  no  countenance 
in  the  constitution,  laws  or  judicial  decisions  of  this  common- 
wealth. Of  course,  where,  as  in  Com.  v.  Miller,  139  Pa.  77, 
the  question  is  whether  or  not  the  defendant  is  guilty  of  the 
maintenance  of  a  public  nuisance  as  an  offence  against  the  pub- 
lic, considerations  of  the  magnitude  and  importance  of  the  en- 
terprise, as  measured  by  the  capital  invested  in  it  and  by  its 
influence  upon  the  prosperity  of  the  community,  are  altogether 
legitimate.  That  is  a  public  and  not  a  private  question  to  be 
viewed  fiom  the  standpoint  of  the  public,  not  of  a  private 
property  owner,  and  the  annoyance  to  the  public  on  the  one 
hand  may  properly  be  balanced  by  the  benefits  to  the  public  on 
the  other.  But,  as  was  decided  in  Sparhawk  v.  Ry.  Co.,  the 
public  aspect  of  a  case  before  the  criminal  law  has  nothing  to 
do  with  the  private  remedy  in  a  court  of  equity. 

"  The  application  of  these  principles  to  the  record  before  me 
lies  upon  the  surface. 

"  Whilst  the  use  made  by  the  plaintiff  of  her  property  is  the 
ordinary  one  to  which  property  in  that  locality  is  put,  viz. : 
farming  and  residence,  the  employment  by  defendants  of  theii-s 
is  not  a  '  natural  use  and  enjoyment '  of  it  within  the  mean- 
ing of  the  phrase  in  Pa.  Coal  Co.  v.  Sandei-son,  113  Pa.  126, 
146.    It  is  not  an  employment  indicated  as  necessary  or  appro- 
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priate  either  by  the  natural  resources  or  the  surroundings  of 
the  place.  The  latter  is,  therefore,  not  a  suitable  or  convenient 
one  for  this  business,  in  the  legal  sense  of  those  words,  mean- 
ing *  not  a  place  which  may  be  convenient  to  the  party  himself, 
looking  at  his  interest  merely,  but  a  place  suitable  and  conven- 
ient when  the  interests  of  others  are  considered  : '  Bamford  v. 
Turnley,  3  B.  &  S.  65, 76,  per  Williams,  J.,  quoted  in  Cooley, 
Torts,  697.  The  injury  complained  of  does  not  arise  from  op- 
erations having  any  necessary  relation  to  the  nature  or  location 
of  the  land,  but  from  substances  artificially  brought  upon  it  and 
employed  in  a  business  which,  carried  on  amidst  surroundings 
similar  to  these,  has  been  uniformly,  in  this  and  other  states, 
held  to  be,  or  referred  to,  as  a  nuisance  per  se  :  Smith  v.  Cum- 
mings,  2  Pai-s.  Eq.  C.  92 ;  Rhodes  v.  Dunbar,  57  Pa.  274, 286 ; 
New  Castle  v.  Raney,  130  Pa.  646, 564 ;  Czarniecki  v.  BoUman, 
10  Cent.  R.  96 ;  Meigs  v.  Lister,  23  N.  J.  Eq.  199 ;  State  v. 
Luce,  (Del.)  6  Cent.  R.  862 ;  Fertilizer  Co.  v.  Malone,  (Md.) 
9  L.  R.  A.  787.  Such  being  its  character,  there  can  be  no  pre- 
tence that  the  business  is  a  '  lawful  one.'  Proof  of  the  mere 
act  is  proof  of  the  wrong :  Ray,  Neg.  Imp.  Dut.  14.  Nor  does 
the  evidence  leave  its  result  in  doubt.  It  was  recently  held, 
in  State  v.  Neidt,  (N.  J.)  19  Atl.  R.  318,  that,  when  offensive 
smells  compel  citizens  to  retire  from  their  porches  and  close  their 
doors  and  windows,  cause  nausea  and  sickness  of  the  stomach, 
produce  retching  and  vomiting,  and  oblige  them  to  forego  their 
meals,  a  case  of  nuisance  is  made  out.  The  condition  of  affairs 
thus  stated  very  clearly  describes  what  is  proven  to  exist  here. 
That  the  nuisance  is  not  constant,  but  only  when  the  wind  is 
in  one  direction,  is  immaterial :  Meigs  v.  Lister,  supra  ;  it  is  not 
rare  and  exceptional  within  the  meaning  of  Price  v.  Grantz, 
118  Pa.  402,  413.  That  it  sensibly  diminishes  the  capacity  of 
the  plaintiff's  property  for  ordinary  use  and  enjoyment,  and  ma- 
terially impairs  its  value  by  destroying  physical  comfort  and 
menacing  health,  and  is,  therefoi-e,  actionable  at  law,  cannot 
be  reasonably  questioned,  being,  indeed,  involved  in  the  declar 
ration  that  it  is  a  nuisance  per  se.  That  the  injury  is  continu- 
ous and  that,  therefore,  the  remedy  at  law  could  not  be  made 
effective,  except  by  a  multiplicity  of  suits,  is  manifest.  Hence, 
there  is  shown  every  element  calling  for  equitable  interference  ; 
wrong,  nuisance,  and  injury  to  property  rights,  irreparable  at 
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law.  Neither,  though  this  nuisance  would  seem  clearly  to  be 
a  public  one,  can  it  be  pretended  that  the  injury  to  plaintiff  is 
not  special,  but  such  only  as  the  public  in  general  sustains. 
True,  peraons  traveling  on  the  nearby  turnpike  road  and  rail- 
way are  nauseated  and  annoyed,  much  in  the  same  manner  as 
the  plaintiff  is  in  her  dwelling,  though,  of  course,  not  as  fi*e- 
quently  or  continuously.  But  the  traveler  is  not  thereby  in- 
jured, as  the  plaintiff  is,  in  his  property  rights,  and  no  matter 
how  many  property  holders  besides  her  sustain  a  like  injury  to ' 
their  properties,  their  injury  is  special  to  them  and  each  of 
them  as  hers  is  special  to  her.  Equally  irrelevant  seems  the 
fact  that  the  injury  proved  is  due  to  the  escape  of  gases  re- 
sulting rather  from  the  use  of  chemicals  in  the  manufacturing 
and  drying  purpose,  than  of  highly  putrid  matter.  The  former 
is  fully  within  the  allegations  of  the  bill,  nor  is  it  easy  to  un- 
derstand upon  what  theory  an  ascertained  injury  to  land  should 
be  more  justifiable,  the  proved  deleterious  effect  of  noxious  va- 
poi*8  less  objectionable,  or  recurring  fits  of  vomiting  more  pleas- 
uittble,  for  the  reason  that  these  results  caused  by  the  admixture 
of  chemicals  were,  in  Fertilizer  Co.  v.  Malone,  supra,  held  to 
constitute  an  actionable  nuisance.  Nor  does  equity  defer  the 
granting  of  relief  until  the  complainant  has  been  driven  from 
his  property:  Fish  v.  Dodge,  4  Denio,  811 ;  or  until  his  health 
has  been  destroyed :  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  15,  22  ; 
or  until  somebody  is  killed :  Dennis  v.  Eckhardt,  supitt,  p.  893. 
I  may  conclude  with  the  words  of  Mr.  Justice  Thompson  in 
the  last  cited  case,  as  entirely  applicable  to  the  present  one  : 
i  I  do  not  forget  the  admonition  against  using  the  strong  ai*m 
of  the  chancellor,  but  that  strength  was  given,  and  intended 
to  be  used  in  proper  cases,  and  I  think  this  is  one  of  them  as 
it  now  stands  before  us.' " 

Errors  assiffned  were  (1-5)  dismissal  of  exceptions ;  (6)  in 
not  dismissing  bill ;  (7)  decree ;  quoting  exceptions  and  decme 
respectively. 

O.  M.  BuJU^  Baer  ^  Snyder  and  Daniel  JSrmentrotU  with  him, 
for  appellant,  cited :  Com.  v.  Miller,  189  Pa.  77 ;  Huckenstine's 
Ap.,  70  Pa.  106 ;  Meckling  v.  Bridge  Co.,  1  Gr.  416 ;  Wier'a 
Ap.,  74  Pa.  280;  Dil worth's  Ap.,  91  Pa.  247 ;  Richards's  Ap., 
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57  Pa.  105 ;  Price  v.  Grantz,  118  Pa.  412 ;  R.  R.  v.  Lippinoott, 
116  Pa.  472 ;  Robb  v.  Cainegie,  146  Pa.  840. 

Cyrus  G.  Derr^  Henry  C.  Q-.  Reber  with  him,  for  appellee, 
cited :  Czarniecki  v.  BoUman,  10  Cent.  R.  96  ;  Poynton  v.  Gill, 
Rolle's  Abr.  140;  and  rjelied  upon  the  opinion  of  the  court 
below. 

Per  Curiam,  March  12,  1894  : 

We  have  examined  the  record  with  special  reference  to  the 
specifications  of  error,  and  are  not  satisfied  that  either  of  them 
should  be  sustained.  The  findings  of  the  material  facts  were 
fully  warranted  by  the  evidence ;  and  they  are  quite  sufficient 
to  support  the  decree  ^^  perpetually  restraining  the  said  defend- 
ants, their  workmen,  agents,  employees,  successors  and  assigns 
from  carrying  on  the  mianufacture  and  business  as  in  said  bill 
described,"  etc.  If,  as  was  suggested  on  argument,  the  defend- 
ant has  since  adopted  new  and  improved  methods  of  conducting 
its  business,  whereby  the  nuisance  complained  of  has  been 
abated,  the  court  below  will  see  that  the  parties  are  both 
protected  in  their  respective  rights.  The  injunction  prohibits 
carrying  on  the  manufacture  and  business  ^^  as  in  said  bill  de- 
scribed.'* 

For  reasons  given  at  length  in  the  report  of  the  learned  mas- 
ter and  court  below,  we  think  the  decree  should  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid  by 
appellant. 


Hook,  Appellant,  v.  Mutual  Insurance  Co.  of  Berks  Co.      m  «^'  . 

^^  Too  229| 

Insurancer— Additional  insurance— Waiver— Estoppel— Eindence,  f  27  SC         1 

Where  a  policy  of  fii*e  insurance  provided  that  the  contract  should  be 
rendered  void  if  additional  insurance  was  placed  upon  the  property  with- 
out the  consent  of  the  company,  evidence  that  the  treasurer  of  the  com- 
pany, who  was  also  a  director,  had  knowledge  of  the  additional  insurance, 
and  that  thereafter  the  company  accepted  payment  of  an  assessment  fi*om 
the  insured,  is  insufficient  to  charge  the  company  with  a  waiver  of  the 
forfeiture*  or  with  an  estoppel,  where  it  does  not  appear  that  the  treasurer 
was  a  general  agent  of  the  company,  or  was  authorized  to  receive  notice  of 
additional  insurance  or  waive  compliance  with  the  provisions  of  the  policy 
in  relation  thereto,  or  that  he  even  undertook  to  do  either. 
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rgued  Feb.  26,  1894.  Appeal,  No.  361,  Jan.  T.,  1894,  by 
itiflF,  Michael  W.  Hook,  from  judgment  of  C.  P.  Berks  Co., 
T.,  1889,  No.  57,  on  verdict  for  defendant.  Before  Ster- 
r,  C.  J.,  Green,  Williams,  McCollxjm  and  Dean,  J  J. 
•med. 

ssumpsit  on  fire  insurance  policy.     Before  Endlich,  J. 
he  facts  appear  by  the  opinion  of  the  Supreme  Court, 
inding  instructions  were  given  for  defendant, 
erdict  and  judgment  for  defendant.     Plaintiff  appealed. 

rror  assigned  was  above  instruction,  quoting  it. 

aac  JSiesteVy  Benjamin  F,  Dettra  with  him,  for  appellant^ 
1:  Hill  V.  Trust  Co.,  108  Pa.  1;  Maynes  v.  Atwater,  88 
496 ;  McGrann  v.  R.  R.,  Ill  Pa.  171 ;  Ins.  Co.  v.  Block- 
er, 26  Pa.  199 ;  Buckley  v.  Garrett,  47  Pa.  204 ;  Ins.  Co. 
obinson,  56  Pa.  256 ;  Ins.  Co.  v.  Leathers,  20  W.  N.  107 ; 
Co.  V.  Todd,  83  Pa.  272;  Gould  v.  Ins.  Co.,  184  Pa.  571 ; 
Garland  v.  Ins.  Co.,  134  Pa.  601 ;  May  on  Insurance,  §  372 ; 
•oil  v.  Ins.  Co.,  10  Abbott  (N.  S.),  166 ;  Ins.  Co.  v.  Raddin, 
U.  S.  183. 

yrvs  O.  Derr^  Augustus  S,  Sassaman  with  him,  for  appellee, 
I:  Mitehell  v.  Ins.  Co.,  51  Pa.  402;  Ins.  Co.  v.  Stauffer, 
»a.  397 ;  Bard  v.  Ins.  Co.,  153  Pa.  257 ;  Ardesco  O'd  Co.  v. 
on,  63  Pa.  146 ;  Ins.  Co.  v.  Todd,  83  Pa.  272 ;  Hoxie  v. 
Co.,  32  Conn.  21;  Shaw  v.  Spencer,  100  Mass.  882;  Ins. 
vr.  Slockbower,  26  Pa.  199 ;  Buckley  v.  Garrett,  47  Pa.  204 ; 
Co.  V.  Robinson,  56  Pa.  256 ;  Insurance  Co.  v.  Leathers, 
V.  N.  107. 

EE  Curiam,  March  12, 1894 : 

he  fire  insurance  policy  on  which  this  suit  is  based  contains 
clause:  ^^Any  member  insuring  in  other  companies  cov- 
in part  by  this  company,  his  or  her  policy  shall  be  cousid- 
sunk ;  provided  the  same  is  not  approved  by  this  company 
indorsed  on  his,  her  or  their  policy,  in  which  case  this 
pany  shall  be  liable  only  to  the  payment  of  a  ratable  pro- 
ion  of  any  loss  or  damage  which  may  be  sustained."     Dur- 
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ing  the  life  of  the  policy  in  suit,  plaintiff  procured  additional 
insurance  on  same  property  in  another  company ;  but  it  does 
not  appear  that  any  indorsement  of  approval  thereof  was  made 
by  the  defendant  company  on  its  policy.  The  absence  of  such 
approval  and  indorsement  thereof  as  are  required  by  the  clau.^e 
above  quoted  was  interposed  as  a  bar  to  plaintiff's  recoveiy. 
The  only  answer  that  could  be  successfully  made  to  this  de- 
fence was  that  the  company  defendant  had  waived  compliance 
with  the  requirements  of  said  clause,  or  that  it  had  so  acted,  in 
relation  to  the  subject-matter  thereof,  as  to  estop  itself  from 
defending  on  the  ground  of  non-compliance  therewith.  Testi- 
mony was  introduced  by  plaintiff  tending  to  show  that  Jacob 
Herbine,  the  treasurer  of  defendant,  and  also  one  of  its  direct- 
ors, had  knowledge  of  said  additional  insurance  prior  to  Feb- 
ruary 9,  1883,  but  it  did  not  appear  that  he  was  a  general 
agent  of  the  company,  or  was  authorized  to  receive  notice  of 
additional  insurance  or  waive  compliance  with  the  provisions 
of  the  policy  in  relation  thereto,  or  that  he  even  undertook  to 
do  either.  There  was  also  testimony  tending  to  show  that 
plaintiff  subsequently  paid  to  George  W.  Brenneman,  a  collect- 
or of  the  company,  an  assessment  due  under  the  terms  of  his 
policj,  etc. 

W  ithout  further  reference  to  the  testimony  relied  on  by  the 
plaintiff,  it  is  sufficient  to  say  that  it  was  not  such  as  the  court 
would  have  been  warranted  in  submitting  to  the  juiy  on  the 
question  of  either  estoppel  or  waiver;  and  hence  there  was  no 
error  in  directing  a  verdict  for  defendant.  Viewing  the  evi- 
dence in  its  most  favorable  light,  there  is  nothing  in  it  that 
would  have  justified  a  verdict  in  favor  of  plaintiff.  In  princi- 
ple, the  case  is  similar  to  Bard  v.  Insurance  Co.,  153  Pa.  257, 
and  other  cases  that  might  be  cited. 

Judgment  affirmed. 
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[ISO  S     Pennsylvania   Schuylkill   Valley  Railroad  Co.,  Appel- 
lantS;  V.  Philadelphia  &  Reading  Railroad  C!o. 

Equity — BiU  and  cross  bill — Costs. 

Where  a  bill  and  cross  bill  have  both  been  dismissed,  saving  however 
coitain  rights  to  plaintiff,  the  court  may  in  its  discretion  divide  the  costs 
equally  between  the  parties. 

Railroads — Location — Branches — Crossings — Findings  of  master. 

A  court  of  equity  will  not  restrain  a  railroad  company  from  construct- 
ing a  branch  upon  its  own  property  in  order  to  connect  its  main  line  with 
a  wharf  and  canal,  although  such  branch  will  cross  at  grade  the  location 
of  another  railroad,  where  the  master  finds  that  the  branch  is  authorized 
and  practicable  and  no  insuperable  obstruction  to  the  other  road,  and  the 
evidence  fails  to  show  that  the  master^s  conclusions  are  wrong. 

Argued  Feb.  26, 1894.  Appeal,  No.  349,  Jan.  T.,  1893,  by 
plaintiflFs,  from  decree  of  C.  P.  Berks  Co.,  equity  dooket  1884, 
No.  341,  dismissing  bill  and  cross  bill.  Before  Stbbbett,  C.  J., 
Geeen,  Williams,  McCollum  and  Dean,  JJ.    Affirmed. 

Bill  to  restrain  railroad  from  occupying  street.  Cross  bill  to 
restrain  plaintiffs  from  crossing  defendants'  tracks  at  grade  un- 
til the  rights  of  the  parties  are  determined.  An  appeal  bj  de- 
fendants from  the  same  decree  is  reported  in  157  Pa.  42. 

Henry  C.  G.  Reber,  Esq.,  the  master,  found  as  follows : 

^'  The  master  finds  that  both  corporations,  plaintiffs  and  de- 
fendants, the  litigant  parties  to  this  contention,  were  duly  in- 
corporated under  the  laws  of  this  commonwealth. 

^^  That  the  Philadelphia  &  Reading  Raili*oad  Company,  the 
defendants,  were  incorporated  under  the  act  of  April  4, 1833, 
P.  L.  144,  and  possessed  all  the  powers  and  privileges  conferred 
by  the  said  act  and  its  supplements. 

*'  That  the  West  Reading  Railroad  Company  was  incorporat- 
ed under  the  act  of  March  20,  1860,  P.  L.  471,  with  power  *to 
construct  a  railroad  from  a  point  on  the  Lebanon  Valley  Rail- 
road in  the  city  of  Reading,  thence  by  such  route  as  shall  be 
deemed  best,  and  across  or  along  such  streets  in  said  city  as 
may  be  found  expedient  to  use,  to  a  point  on  Canal  street,  near 
the  Reading  gas  works.* 

"  The  master  finds  that  the  Berks  County  Riiilroad  Company 
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was  incorporated  under  the  act  of  March  29, 1871,  P.  L.  466, 
with  power  *  to  construct  a  railroad  from  a  point  on  the  Wil- 
mington &  Reading  Railroad  at  or  near  Birdsboro,  in  Berks 
county,  by  the  most  available  route  to  and  through  the  city  of 
Reading,  and  thence  to  connect  with  any  railroad  or  railroads 
now  built  in  the  county  of  Lehigh.' 

"The  master  finds  that  on  Sept.  30,  1871,  an  ordinance  whs 
passed  by  the  city  councils  of  the  city  of  Reading,  authorizing 
said  last-mentioned  company  to  '  occupy  Front,  Canal  and  Riv- 
er streets,  and  also  Second  from  Canal  to  Penn  street,  for  the 
purpose  of  putting  down,  building  and  constructing  their  said 
railroad,  to  occupy  so  much  of  said  streets  as  may  be  .necessary 
for  their  track,  sidings,  branches  to  shops,  depots,  etc.,  and  to 
pass  and  repass  over  their  said  road  when  completed  with  their 
cars,  steam  engines,'  etc. ;  and  that  a  map  of  the  location  on 
these  streets  was  on  Jan.  29, 1872,  approved  by  the  councils  of 
said  city  and  was  filed  in  the  city  engineer's  office. 

*'  The  master  finds  that  the  said  Berks  County  Railroad  Com- 
pany were,  by  the  act  of  April  22,  1873,  P.  L.  884,  authorized 
to  constinct  their  railroad  along  the  eastern  side  of  Front  and 
Canal  streets,  in  the  city  of  Reading,  and  to  cross  any  railroad 
or  sidings  on  or  along  the  same  at  gi-ade. 

"The  master  finds  that  under  the  acts  the  Berks  County 
Railroad  Company  constructed  a  single  track  between  the  track 
of  the  West  Reading  Railroad  Company,  already  constructed, 
and  the  curb  line  on  the  eastern  side  of  Front  and  Canal  streets ; 
also  constructed  a  single  track  on  the  center  of  River  street, 
and  subsequently  also  constructed  a  siding  on  River  street, 
leaving  their  main  ti*ack  at  Court  street,  and  running  northward 
and  pai-allel  therewith  to  Button  wood  street  to  the  Lebanon 
Valley  Bridge. 

^^The  master  finds  that  in  1873  the  West  Reading  Railroad 
Company  was  consolidated  with  and  merged  in  the  Philadel- 
phia &  Reading  Railroad  Company. 

"  That  in  1874  the  Berks  County  Railroad,  and  all  its  prop- 
erty and  fi-anchises,  were  sold  by  the  sheriflf  of  Berks  county, 
subject  to  a  moi-tgage ;  and  on  Dec.  28, 1874,  the  purchasers 
of  said  railroad  organized  under  the  name  of  the  Reading  & 
Lehigh  Railroad  Company.  That  on  March  11,  1875,  the 
Reading  &  Lehigh  Railroad  Company  was  leased  to  the  Phila- 
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delphia  &  Reading  Railroad  Company,  who  forthwith  took  pos- 
session and  operated  the  same.  That  in  1880  the  Berks  Coun- 
ty Railroad  was  resold  under  proceedings  of  foreclosure  on  the 
first  mortgage  in  the  circuit  court  of  the  United  States,  East- 
ern district  of  Pennsylvania,  and  the  purchasei-s  thereof  reor- 
ganized under  the  name  of  the  Schuylkill  &  Lehigh  Railroad 
Company.  That  on  April  11,  1883,  the  Schuylkill  &  Lehigh 
Railroad  Company  leased  and  demised  its  entire  railroad  and 
all  its  franchises,  powers  and  privileges  to  the  Philadelphia  & 
Reading  Railroad  Company,  for  a  term  of  nine  hundred  and 
ninety-nine  years. 

"  That  the  Schuylkill  Navigation  Company  was  incorporat- 
ed by  the  act  of  March  8,  1815,  P.  L.  72,  and  that  by  lease 
and  contract  between  the  Schuylkill  Navigation  Company  and 
the  Philadelphia  &  Reading  Railroad  Company,  dated  July  12, 
1870,  the  premises  on  which  the  Reading  track  at  the  grist- 
mill was  laid,  conveyed  by  Samuel  Lippincott  to  Navigation 
Company,  passed  to  the  Philadelphia  &  Reading  Raib-oad  Com- 
pany. 

"  The  master  finds  that  the  Pennsylvania  Schuylkill  Valley 
Railroad  Company,  plaintiffs  in  the  amended  bill  and  defend- 
ants in  the  cross  bill,  were  incorporated  under  the  provisions  of 
the  act  of  April  4,  1868,  and  are  entitled  to  all  the  privileges 
conferred  by  the  general  railroad  laws  of  this  commonwealth, 
with  authority  to  construct  a  railroad  from  Philadelphia  to  the 
city  of  Reading. 

"  That  the  said  Pennsylvania  Schuylkill  Valley  Railroad 
Company  on  Aug.  6,  1883,  by  an  ordinance  passed  by  the  city 
of  Reading,  were  authorized  '  to  occupy,  with  their  bmnch  rail- 
road and  its  appurtenances.  Front  street  from  Penn  to  Canal 
street,  Canal  street  from  Front  to  South  street,  and  South  street 
from  Canal  to  Furnace  street;  and  to  cross  all  other  streets  on 
the  said  route,  provided  that  not  more  than  one  tmck  be  laid 
on  said  streets  south  of  Chestnut  street,  excepting  siding  nec- 
essary for  the  convenience  of  manufacturing  establishments.' 

"  The  master  finds  that  by  the  merger  of  the  West  Reading 
Railroad  Company  on  April  4,  1873,  into  the  defendants,  and 
by  the  lease  of  the  Berks  County  Railroad  to  the  defendants, 
the  defendants  acquired  all  the  rights  and  franchises  of  both 
of  the  said  corporations,  and  that  all  the  railroad  tracks  located 
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and  constructed  upon  the  various  streets  of  the  city  of  Read- 
ing by  these  several  corpomtions,  as  well  as  the  right  of  their 
location  and  use,  were  acquired  by  the  defendants. 

^^  That  fJie  West  Reading  Railroad  had  constructed  a  railroad 
track,  etc.,  on  Front  and  Canal  streets  in  the  city  of  Reading,  its 
entire  length  being  one  and  eighty-five  one  hundredths  miles ; 
located  and  partially  constructed  a  second  track  on  the  west  side 
of  Front  and  Canal  streets,  which  was  torn  up  by  the  Berks 
County  Railroad  under  cover  of  an  injunction,  to  enable  it  to 
construct  its  i*ailroad  in  the  same  place. 

'*  That  the  Berks  County  Railroad,  in  1872,  attempted  to  con- 
btruct  its  main  line  on  Front  and  Canal  streets  in  accordance 
with  a  city  ordinance  and  location  approved  by  the  city,  as  afore- 
said. That  the  Supreme  Court,  by  an  injunction,  restrained  the 
Berks  County  Railroad  Company  not  to  lay  any  tracks  or  use 
any  tracks  actually  so  laid  by  it.  That  the  Berks  County  Rail- 
road Company  constructed  a  single  track  on  the  eastern  side  of 
Front  and  Canal  sti*eets  under  authority  of  the  special  act  of 
April  22,  1873. 

'^  The  m&ster  finds  that  at  the  time  of  the  filing  of  the  bill  the 
Pennsylvania  Schuylkill  Valley  Railroad  proposed  and  had  ar- 
ranged, at  and  beyond  the  Lebanon  Valley  bridge,  in  the  city 
of  Reading,  to  connect  their  said  railroad  with  the  railroad  then 
about  to  be  constructed  by  the  Reading  &  Pottsville  Railroad 
Company  from  the  point  of  connection  aforesaid  to  the  borough 
of  Pottsville,  in  the  county  of  Schuylkill,  Pennsylvania. 

"That  the  Pennsylvania  Schuylkill  Valley  Railroad  Com- 
pany, for  the  pui*pose  of  constructing  and  operating  their  rail- 
road and  branch  aforesaid,  and  the  necessary  sidings,  turnouts, 
and  other  appurtenances  thereto,  had  purchased  the  following 
real  estate,  to  wit:  ^  All  that  certain  piece  of  ground  situate  on 
the  south  side  of  River  road  in  the  city  of  Reading,  bounded 
on  the  north  by  said  River  road,  on  the  east  by  property  of 
William  H.  Ringler,  on  the  south  by  the  river  Schuylkill,  and 
on  the  west  by  property  of  the  Schuylkill  Navigation  Company, 
as  aforesaid,  containing  in  front  on  said  River  road  one  hun- 
dred and  sixty  feet  more  or  less.' 

'*That  the  Philadelphia  &  Reading  Railroad  Company,  at 
the  time  of  the  filing  of  the  plaintiffs'  bill,  operated  their  rail- 
roads lying  and  being  between  the  points  named  respectively, 
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and  to  which  railroads  the  railroad  and  branch  of  the  plaintiffs 
then  being  and  to  be  constructed  were  to  be,  and  are,  parallel 
and  competing  lines. 

^^  The  master  further  finds  in  regard  to  the  mattei-s  specifically 
averred  in  the  various  paragraphs  of  the  plaintiffs'  biU,  without 
reiterating  the  various  acts  under  which  these  corporations  were 
incorporated,  as  of  the  time  of  the  filing  of  said  bill,  that,  by 
virtue  of  a  resolution  of  the  board  of  directoi-s  of  the  plaintiffs' 
company,  adopted  June  11,  1888,  the  plaintiffs,  by  corporate 
action,  located  the  route  of  their  railroad,  and  that  the  plaintiffs 
were  about  constixicting  the  same  between  the  city  of  Philadel- 
phia, as  /iverred  in  the  second  paragmph  of  the  plaintiff'  bill. 

^^  The  master  further  finds  that  at  the  time  of  the  filing  of  the 
plaintiffs'  bill  the  route  of  the  plaintiffs'  main  line  was  located, 
in  pursuance  of  a  resolution  of  the  board  of  directors  of  June  11, 
1888,  and  as  appears  from  the  map  attached  to  Albert  Hewson's 
affidavit,  and  from  the  testimony  of  George  Van  Reed,  along 
and  upon  Front  street  from  the  southern  side  of  Penn  street  to 
the  River  road,  and  thence  along  and  upon  the  River  road  to 
the  Lebanon  VaUey  brixlge  and  beyond  in  the  city  of  Reading, 
as  averred  in  the  third  paragraph  of  the  plaintiffs*  bill. 

"  The  master  finds  from  the  testimony  of  George  Van  Reed, 
the  plaintiffs'  engineer,  that,  on  Aug.  11, 1888,  a  branch  road 
was  located  and  marked  with  stakes  by  the  plaintiffs  on  Front 
street  from  Penn  street  to  Canal  street,  on  Canal  street  from 
Front  street  to  South  street,  and  on  South  street  from  Canal 
street  to  Furnace  street,  in  the  city  of  Reading,  being  practi- 
cally the  route  that  is  now  occupied  by  the  branch  of  the  Schuyl- 
kill Valley  Railroad  Company  on  Front  and  Canal  streets,  as 
averred  in  the  fourth  paragraph  of  the  plaintiffs'  bill,  reserving, 
however,  for  further  consideration  and  determination,  the  ques- 
tion raised  by  the  defendants  in  their  answer,  as  to  the  plain- 
tiffs' power  and  authority  to  construct  said  branch  road. 

"  The  master  further  finds  that  the  said  plaintiffs  on  Aug.  6, 
1888,  obtained,  by  ordinance  duly  enacted,  the  consent  of  the 
city  of  Reading  to  enter  upon  and  occupy  the  said  street  for 
railroad  purposes,  as  averred  in  the  fifth  paragraph  of  the  plain- 
tiffs' bill,  reserving,  however,  for  further  consideration  and  de- 
termination, the  question  raised  by  the  defendantsin  their  answer 
as  to  the  validity  of  said  ordinance. 
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^  The  master  further  finds  from  the  agreement  of  consolidation 
between  the  Reading  &  Pottsville  Railroad  Company  and  the 
Pennsylvania  Schuylkill  Valley  Railroad  Company,  that,  at  the 
time  of  the  filing  of  the  bill,  the  plaintiffs  had  proposed  and  had 
arranged,  at  and  beyond  the  Lebanon  Valley  bridge  in  the  city 
of  Reading,  to  connect  their  said  railroad  with  the  railroad 
then  about  to  be  constructed  by  the  Reading  &  Pottsville 
Railroad  Company  from  the  point  of  connection  aforesaid  to 
the  borough  of  Pottsville,  in  the  county  of  Schuylkill,  Penn- 
sylvania, as  averred  in  the  sixth  paragraph  of  the  plaintiffs' 
bill. 

"The  master  finds  that  the  Philadelphia  &  Reading  Railroad 
Company,  the  defendants,  are  operating  other  milroads  lying 
and  being  between  the  points  named,  and  to  which  railroads  the 
railroad  and  branch  so  as  aforesaid  since  constructed  by  the  said 
plaintiffs  are  parallel  and  competing  lines,  as  averred  in  the 
eighth  parag^ph  of  the  plaintiffs'  bill. 

"  The  ninth,  tenth,  eleventh,  and  twelfth  paragraphs  of  the 
plaintiffs'  bill  relate  more  particularly  to  the  controversy  between 
the  parties  arising  out  of  the  defendants'  attempting  to  relay 
and  extend  their  siding  on  the  River  road,  and  their  attempt  to 
extend  the  same  over  and  across  the  location  of  the  plaintiffs' 
main  line,  in  order  to  connect  their  railroad  system  with  the 
Schuylkill  Navigation  Company's  canal,  which  is  controlled 
and  operated  by  the  defendants  under  a  contract  and  lease. 

"To  determine  the  defendants'  power  and  authority  in  the 
premises,  regard  must  be  had  as  to  the  right  of  their  occupancy 
of  the  River  road,  to  the  use  of  the  siding,  and  to  the  object 
and  purpose  of  the  construction. 

"  The  master  finds  that  this  siding  on  the  River  road  was 
originally  constructed  by  the  Berks  County  Railroad  Company 
in  1872 ;  that  it  extended  from  Court  street  in  a  northerly  di- 
rection and  parallel  with  the  main  track  of  the  Berks  County 
Railroad  for  a  distance  of  nineteen  hundred  and  forty  feet  six 
inches  to  a  point  opposite  the  property  now  or  late  of  Henry 
Ruth ;  that  this  siding  had  not  been  in  use  for  some  time  prior 
to  the  filing  of  the  plaintiffs'  bill,  but  that  aft^r  the  location  of 
the  plaintiffs'  main  line  the  defendants  began  to  relay  the  siding, 
and  were  about  extending  it  across  the  plaintiffs'  location  at 
Buttonwood  street  over  and  upon  the  defendants'  land  to  the 
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defendants'  wharf  at  the  canal,  a  distance  of  eight  hundred  and 
thirty-eight  feet,  when  the  defendants  were  restrained  by  in- 
junction at  the  instance  of  the  plaintiffs,  after  which  no  further 
efforts  were  made  by  the  defendants  to  complete  their  construc- 
tion. The  defendants  had  succeeded  in  laying  the  track  in  a 
temporary  way  across  the  plaintiffs'  route  and  on  their  own 
property  for  a  distance  of  about  eight  hundi-ed  and  three  feet, 
and  [were  about  mising  the  track  to  grade,  placing  it  in  pro- 
per shape,  and  conforming  it  to  their  main  line  and  making  it 
convenient  and  serviceable  with  their  siding,  when,  in  obedience 
to  the  writ,  their  construction  ceased.]  [6] 

"  [The  plaintiffs,  in  entire  disregard  to  the  injunctional  order, 
unlawfully  tore  up  and  removed  the  defendants'  track  back  to 
the  line  of  the  Ruth  property,  a  distance  of  about  three  hun- 
dred and  thirty  feet,  placing  the  materials  upon  defendants' 
land.J  [7]  The  plaintiffs  then  completed  the  construction  of 
their  main  track  and  have  been  operating  it  ever  since,  whilst 
the  [defendants  have  been  entirely  deprived  of  access  by  rail 
to  their  wharf,  and  have  lost  a  convenient  transferring  point 
for  freight  from  the  canal  to  the  railroad,  or  from  the  railroad 
to  the  canal.]  [7] 

**  At  this  point  on  the  River  road,  which  is  sixty  feet  wide, 
there  are  now  located  the  following  tracks,  namely,  the  main 
line  of  the  Schuylkill  &  Lehigh  Railroad,  the  defendants'  les- 
sor, the  defendants'  siding,  which  starts  at  Court  street,  in  part 
removed,  and  the  main  track  of  the  plaintiffs,  from  which,  at 
a  short  distance  below  Buttonwood  street,  a  siding  extends 
parallel  with  the  main  line. 

**The  plaintiffs  contend  that  the  defendants'  construction, 
particularly  the  crossing  over  the  plaintiffs'  route,  was  in  part 
located  upon  the  River  rojvd  and  upon  the  plaintiffs'  lot,  thus 
appropriating  the  same  whereon  the  plaintiffs'  route  was  pre- 
viously located,  and  that  the  defendants'  track  across  the  plain- 
tiffs' route  was  at  such  a  declivity  with  reference  to  the  plaintiffs' 
proposed  railroad  track  as  to  render  it  difficult  and  impractica- 
ble in  crossing  at  grade,  that  it  was  an  obstruction  to  the  plain- 
tiffs, and  was  made  by  the  defendants  for  the  purpose  of  hin- 
dering and  debarring  the  plaintiffs  from  an  occupancy  authorized 
by  various  statutory  enactments  and  by  the  various  ordinances 
of  the  city  of  Reading.    In  short,  the  plaintiffs  contend  that  the 
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removal  of  the  defendants'  track  was  absolutely  necessary  in 
order  to  enable  them  to  construct  their  main  track. 

"  The  defendants,  in  answer,  aver  that  their  construction  of 
this  siding  was  on  their  own  property  and  across  the  plaintiffs' 
proposed  railroad,  that  they  were  relaying  and  extending  their 
track  on  the  River  road,  which  was  but  a  continuance  of  their 
Court  street  siding,  across  the  plaintiffs'  route  and  over  their 
own  property,  for  the  purpose  of  preserving  their  trade  and 
facilitating  their  business  between  their  railroad  and  their  canal. 

"At  this  point  in  dispute  the  defendants  own  land  on  both 
sides  of  the  River  road,  and  they  possess  all  the  rights  and  priv- 
ileges of  the  Berks  County  Railroad,  the  power  and  franchises 
of  its  own  charter,  and  the  rights,  privileges  and  franchises  of 
the  Schuylkill  Navigation  Company. 

"It  appears  that  some  time  prior  to  the  construction  of  the 
plaintiffe'  railroad,  or  leather  before  its  contemplated  location 
on  the  River  road  was  made  known,  an  effort  was  made  by  cer- 
tain of  the  city  officers  to  acquire  a  portion  of  the  road  upon 
which  the  siding  had  been  located  for  public  use,  the  siding 
being  then  not  actually  used  for  railroad  purposes.  The  de- 
fendants declined  to  accede  to  the  request,  and  refused  to  per- 
mit the  removal  of  the  siding  by  the  city. 

"The  plaintiffs  have  submitted  certain  propositions,  which 
the  master  proceeds  to  consider : 

"'Ist.  That  the  plaintiffs'  railroad  between  Penn  street  and 
the  Lebanon  Valley  bridge  was  located  in  March,  1883.'  This, 
in  so  far  as  it  relates  to  location,  is  in  accord  with  the  allega- 
tion in  the  third  paragraph  of  the  plaintiffs'  bill,  and,  although 
not  admitted  by  the  defendants  in  their  answei*,  is  not  denied. 
The  master  finds,  however,  that  in  point  of  fact  [the  plaintiffs, 
in  March,  1883,  had  simply  located  their  route  for  a  i-ailroad 
over  the  ground  in  controversy  by  preliminary  and  tentative 
surveys ;  in  short,  they  ran  lines  and  drove  stakes,  and  that 
therefore  there  was  no  actual  location  or  construction  of  a  truck 
over  this  route  in  March,  1883.]  [2] 

"'2d.  That  the  defendants  at  the  time  of  the  plaintiffs'  loca- 
tion had  abandoned  their  route  along  there.' 

"The  testimony  of  the  defendants  establishes  conclusively 
that  a  use  was  made  by  the  defendants  of  the  track  at  intervala 
during  the  entire  period,  from  the  time  of  the  leasing  of  the 
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Berks  County  road  to  the  defendants  until  the  date  of  this  con- 
troversy. Mr.  Dale,  in  speaking  of  this  track  being  used,  says 
this  track  was  always  used ;  that  in  1882  he  took  up  a  rail  with 
the  calculation  of  putting  it  back  again ;  that  he  never  did  so, 
because  the  road  was  leased  shortly  afterwards.  He  further 
testifies  thjit  ^  it  is  a  usual  thing  to  move  rails  around  from  one 
part  of  the  road  to  the  other.' 

^  It  also  appears  in  evidence  that  Mr.  Roberts,  president  of 
the  plaintiflFs'  company,  on  March  27, 1884,  oflfei-ed  to  purchase 
the  siding  from  the  defendants ;  that  no  sale  was  consummated, 
and  that  within  a  few  days  after  the  offer  was  made  the  defend- 
ants commenced  the  construction  of  the  branch  in  question. 

"  The  master  finds  that  the  defendants  had  not  entirely  aban- 
doned this  track  as  claimed  by  the  plaintiffs  at  the  time  of  the 
plaintiffs'  location. 

" '  3d.  That  the  siding  formerly  extending  from  Court  to  But- 
tonwood  street  was  the  property  of  Bushong  &  Craig.'  Mr. 
Craig  received  some  toll  for  the  use  of  this  siding  during  a  por- 
tion of  the  time,  but  such  testimony,  when  considered  with  ref- 
erence to  the  testimony  of  his  partner,  Mr.  Bushong,  who  dis- 
avows all  ownerahip,  is  therefore  entirely  insuflBcient  to  establish 
any  ownership  in  Mr.  Craig.  Mr.  Bushong,  being  examined, 
testified  as  follows :  '  Q.  Do  you  remember  the  second  track 
on  River  street,  running  from  Court  out  up  the  river?  Who 
put  the  track  there  ?  A.  The  Berks  County  Railroad  Company. 
Q.  Something  has  been  said  about  Craig  and  you  claiming 
the  track  as  owners  ?  A.  It  never  belonged  to  us ;  the  Berks 
County  Railroad  put  down  that  track.'  The  master  finds  that 
the  siding  is  not  the  property  of  Bushong  &  Craig. 

" '  4th.  That  the  siding,  of  which  they,  the  plaintiffs,  com- 
plained in  their  bill,  which  was  laid  in  April,  1884,  was  made 
to  obstruct  the  constmction  of  the  said  plaintiffs'  road,  and  was 
not  practicable  for  the  professed  purpose  for  which  this  siding 
was  laid.' 

"The  master  finds  under  the  testimony  in  this  case  [that  the 
siding  in  question  was  a  practicable  siding  for  the  purposes  of 
defendants'  business,  and  that  its  construction  as  contemplated 
was  fully  authorized  by  the  corporate  power  and  authority  of 
the  defendants.]  [5] 

"  The  fact  that  its  construction  was  stimulated  by  the  contem- 
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plated  construction  of  the  plaintiffs'  railroad  is  unimportant, 
and  the  fact  that  to  some  extent  it  may  have  obstructed  the 
plaintiffs*  railroad  is  likewise  immaterial,  because  it  is  manifest 
from  the  testimony  that  this  obstruction  was  due  entirely  to  the 
hastiness  of  the  construction  of  the  siding  and  to  the  defend- 
ants' inability  to  properly  complete  it  by  reason  of  the  plaintiffs' 
writ  of  injunction.  It  is  also  apparent  that  the  mpid  descent 
of  the  defendants'  track  at  the  point  in  controversy,  specially 
complained  of  by  the  plaintiffs,  can  under  the  testimony  of  both 
parties  be  easily  obviated  by  properly  constructing,  gi*ading  and 
aligning  said  track  so  that  the  plaintiffs  can  readily  cross  the 
siime,  and  both  the  defendants'  siding  and  the  plaintiffs'  railroad 
can  exist. 

^^  [The  master  under  these  findings,  based  largely  upon  the 
testimony  not  submitted  to  the  court  at  the  time  of  its  decision 
continuing  the  preliminary  injunction  [16  W.  N.  166],  does 
therefore  not  regard  the  aflBrmance  of  that  decree  by  the  Su- 
preme Couiii  as  decisive  of'the  question.]  [9]     • 

*^  The  master  is  of  opinion  that  on  the  law  and  the  facts  [the 
plaintiffs  have  no  such  standing  as  to  entitle  them  to  a  remedy 
by  injunction,]  [8]  for  such  a  remedy  is  never  granted  unless 
there  is  a  clear  right  which  is  violated,  resulting  in  irreparable 
injury,  and  when  there  is  no  adequate  remedy  at  law.  Such 
facts  have  not  been  established  by  the  plaintiffs. 

*'  The  master  therefore,  in  view  of  the  coi*porate  power  and 
authority  of  the  defendants  and  the  facts  as  ascertained,  regards 
the  construction  by  the  defendants  as  having  been  but  the  law- 
ful exercise  of  an  undoubted  prior  right  on  the  River  road,  and 
therefore  decides  that  [the  defendants  were  lawfully  authorizetl 
to  extend  their  siding  and  to  cross  the  plaintiffs'  location  at 
grade  in  the  construction  of  their  ti*acks  to  connect  the  defend- 
ants' i-ailroad  sj'stem  with  the  Schuylkill  Navigation  Com- 
pany's canal,  which  is  controlled  and  operated  by  the  defendants 
under  a  contract  and  lease.]  [10] 

*•*"  [The  master  further  decides  that  the  siding  was  a  practical 
one  for  the  purposes  of  the  defendants,  and  that  it  was  no  in- 
superable obstruction  to  the  plaintiffs'  railroad.]  "  [11] 

The  remaining  portion  of  the  master's  report  relat<ed  to  the 
controversy  over  the  occupation  of  Front  and  Canal  streets  de- 
cided in  plaintiff's  favor  by  the  appeal  reported  in  157  Pa.  42. 
Vol.  clx — 16 
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The  master  recommended  that  both  the  bill  and  cross  bill 
should  be  dismissed,  and  the  costs  should  be  divided  equally 
between  the  parties. 

Exceptions  to  the  master's  report,  among  others  as  in  brack- 
ets, were  overruled  by  the  court,  in  an  opinion,  which,  so  far  as 
it  relates  to  the  controversy  involved  in  this  appeal,  was  as 
follows,  by  Endlich,  J. : 

"  This  cause  has  been  kept  by  the  parties  in  the  hands  of  the 
master  for  a  trifle  over  seven  years,  with  but  an  occasional  and 
fitful  effort  to  break  its  profound  slumber.  In  the  meanwhile, 
the  failure  to  justify  by  theoretical  and  conjectural  testimony 
the  anticipations  of  wrong  and  disaster  on  which  this  litigation 
was  originally  grounded  has  given  room  to  a  practical  demon- 
sti-ation  of  their  baselessness.  The  experience  gathered  in  the 
course  of  these  years  has  disposed  of  every  substantial  difficulty 
in  the  case.  All  that  remains  is  a  question  of  abstract  techni- 
cal light  and  of  costs.  The  master,  in  his  report,  recommends 
the  dismissal  ef  both  bill  and  ci*osd  bill,  and  an  equal  division 
of  the  costs  of  the  whole  proceeding  between  the  parties.  His 
report  is  now  before  us,  together  with  eighteen  exceptions  filed 
on  the  one  side  and  twenty-three  on  the  other.  In  considering 
these  exceptions,  few  of  which  merit  any  discussion,  it  is  un- 
necessary to  rehearae  the  histoiy  of  the  contending  parties  with 
reference  to  the  locality  covered  by  this  litigation^-of  their 
origins,  consolidations,  absorptions,  locations,  constructions,  and 
past  strifes.  The  material  facts  concerning  these  details  ai*e 
fully  stated  in  the  report,  and  have,  moi'eover,  been  so  often 
threshed  out  in  this  court  as  to  render  their  restatement  a 
wearisome  and  unprofitable  toil. 

"  Plaintiffs'  exceptions,  Nos.  6,  6  and  11,  relate  to  the  power 
of  the  defendant  to  construct  and  its  bona  fides  in  constructing 
the  branch,  its  action  in  relation  to  which  became  the  occasion 
of  this  suit.  In  the  light  of  the  testimony  in  the  case  it  can 
scarcely  be  open  to  dispute  that  the  defendant  had  the  power 
to  build  the  branch  at  the  time  when  it  undertook  to  do  so.  In 
so  far  as  the  legitimacy  of  the  exercise  of  that  power,  as  de- 
pendent upon  the  bona  fides  of  the  attempt,  is  important  hei-e — 
the  element  in  this  case,  indeed,  mainly  dwelt  upon  by  plaintiffs' 
counsel  at  the  argument, — the  finding  of  the  master  in  favor  of 
the  defendants  beuig  based  not  simply  upon  deductions  and  va- 
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ferences  from  other  facts  shown  or  admitted,  but  also  in  a  large 
degree  upon  direct  testimony  of  witnesses  examined  before  him, 
is  entitled  to  great  weight  (Phillips's  Ap.,  68  Pa.  130, 188), 
and  will  not  be  disturbed  unless  clear  error  is  apparent.  The 
allegations  of  plaintiffs'  bill  in  the  particular  now  under  dis- 
cussion are  explicitly  denied  by  the  answer.  Bearing  in  mind 
the  rules  of  equity  practice  as  to  the  amount  of  evidence  nec- 
essary to  overcome  such  denial  (Ibid,  page  189),  a  review  of 
the  testimony  fails  to  show  that  the  master's  conclusions  are 
wrong. 

^  No.  17  is  meritorious  in  so  far  as  it  objects  to  the  recom- 
mendation to  dismiss  plaintiffs'  bill.  The  finding  of  the  mas- 
ter that  the  plaintiff  is  not  entitled  to  the  injunction  it  prays 
for  is  based,  in  part,  upon  the  fact  that  the  construction  of  the 
defendants'  branch  will  not  be  an  insuperable  obstacle  to  the 
building  and  operation  of  plaintiff's  railroad,  because,  as  shown 
by  the  evidence,  the  former  may  be  so  accomplished  as  to  en- 
able the  plaintiff  conveniently  to  cross  it.  If  this  is  to  be  a 
ground  for  refusing  the  injunction,  and  if  it  is  further  true, 
as  the  master  finds,  that  the  plaintiff  has  the  right  to  build  its 
railroad  in  the  manner  claimed,  and  that  the  possibility  of  the 
crossing  referred  to  is  a  condition  of  the  coexistence  of  the  de- 
fendants' branch  and  the  plaintiffs'  road,  then,  under  the  gen- 
eral prayer  of  the  bill,  the  decree  ought  to  be  so  framed  as  to 
conserve  whatever  equities  the  plaintiff  may  have  in  the  prem- 
ises.  •  .  • 

'*  There  remains  only  the  recommendation  to  divide  costs, 
objected  to  by  the  plaintiffs'  eighteenth  and  the  defendants' 
twenty-second  exceptions.  If  both  bills  were  to  be  wholly  dis- 
missed, the  logical  disposition  of  the  costs  would  seem  to  be  to 
let  the  plaintiff  pay  those  apportionable  to  the  bill  and  the  de- 
fendant those  apportionable  to  the  cross  bill :  Baum  v.  Wick- 
lein,  2  Woodw.  242.  But  the  plaintiffs'  bill  is  not  to  be  wholly 
dismissed.  In  view  of  this  result,  it  seems  to  me  that  an  equal 
division  of  the  costs  is  justified. 

"  The  plaintiff's  seventeenth  exception  will  be  sustained  to 
the  extent  indicated  in  the  foregoing  opinion  ;  the  remaining 
exceptions  of  plaintiffs  and  the  exceptions  of  defendants  will  be 
dismissed  ;  the  report  of  the  master  will  be  approved  except  in 
the  particular  mentioned  ;  and  counsel  will  prepare  and  submit 
the  proper  decree  sec.  reg. 
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**  Now,  Dec.  6,  1892,  this  cause  came  on  to  be  heard  at  thin 
term  and  wjts  argued  by  counsel,  and  thereupon,  upon  consid- 
eration thereof,  it  is  ordered,  adjudged,  and  decreed  as  fol- 
lows, viz. :  that  the  preliminary  injunction  heretofore  gfranted 
against  the  defendants  be  dissolved  and  the  plaintiff)'  bill  be 
dismissed,  saving,  however,  to  the  plaintiffs  the  right  to  con- 
struct and  maintain  their  railroad  as  at  present  located  or  con* 
structed,  and  that  the  defendants'  cross  bill  be  dismissed,  each 
party  to  pay  half  the  costs." 

Hrrors  Mngned  were  dismissal  of  exceptions  and  decree, 
quoting  them  respectively. 

CyruM  O:  Derr^  for  appellants,  cited :  Penna.  Schuylkill  Val- 
ley R.  R.  V.  Phila.  &  Reading  R.  R.,  157  Pa.  42 ;  Titusville  & 
Petmleum  Centre  R.  R.  v.  Warren  and  Venango  R.  R.,  4  Leg. 
Gaz.  117 ;  Wilkes-Barre  &  Phila.  R.  R.  v.  Danville,  Hazleton 
&  Wilkes-Barre  R.*R.,  29  Leg.  Int  878 ;  Williamsport  &  North 
Branch  R.  R.  v.  Phila.  &  Erie  R.  R.,  141  Pa.  407;  Pittsburgh, 
V.  &  C.  Ry.  V.  Pittsburgh  C.  &  S.  L.  Ry.,  28  Atl.  R.  165. 

Cho,  F.  Baer,  Philip  S.  THeher  and  Jeffer%(m  Snyder  with 
him,  for  appellees,  cited:  Titusville  &  Petroleum  Centre  R.  R. 
V.  Warren  &  Venango  R.  R.,  4  Leg.  Gaz.  117 ;  8.  c,  12  Phila. 
642. 

Pee  Cueiam,  March  12,  1894: 

The  facts  of  this  case  sufficiently  appear  in  the  report  of  the 
learned  master  and  opinion  of  the  court  below. 

A  consideration  of  the  questions  presented  by  the  specifica- 
tions of  error  has  led  us  to  the  conclusion  that  tiiere  is  nothing 
in  either  of  them  that  I'equires  a  reversal  or  modification  of  the 
decree ;  and  they  have  been  so  fully  considered  by  the  learned 
judge  of  the  common  pleas  that  further  elaboration  is  unneces- 
sary. 

The  decree  is  affirmed  on  his  opinion,  and  it  is  ordered  that 
the  appeal  be  dismissed  with  costs  to  be  paid  by  appellant. 


Digitized  by 


Google 


HASSINGER  v.  AMMON  et  al.,  Appellants.  245 

1894.]  Syllabus— Statement  of  Facts. 

Hassinger  v.  Ammon  et  al.^  Appellants. 

Suretyship — Bonds^Marruige  insurance — Validity  of  charter. 
Plaintiff,  Hassinger,  agreed  to  pay  dues,  etc.,  on  ceituin  certificates  of 
a  beneficial  association  for  nnmaiTied  persons.  To  secure  himself  he  took 
from  defendants  a  bond,  the  condition  of  which  was  that  **  if  the  said  Has- 
singer shall  promptly  pay  all  the  monthly  dues  and  annuals  on  the  said 
certificates  of  marriage  insurance  until  all  of  them  shall  liave  matured, 
and  that  the  said  the  Equitable  Beneficial  Society  shall  fail  to  pay  to  the 
said  Hassinger  his  benefits  as  they  mature  from  time  to  time,  then  we  the 
nndersigned  bind  ourselves,  our  heirs,  executors  and  administrators  and 
every  of  them  to  save  and  keep  him,  the  said  Hassinger.  harmless  from 
loss  or  damage  by  the  said  Equitable  Beneficial  Society  failing  to  pay  him' 
his  benefits  as  they  mature."  Held^  that  the  obligees  were  sureties  and 
Dot  guarantors. 

In  a  suit  upon  such  a  bond  the  validity  of  the  society^s  charter,  and  the 
alleged  illegpftlity  of  the  business  that  was  transacted  by  it,  could  not  be 
determined. 

Ai^ued  Feb.  26, 1894.  Appeal,  No.  889,  Jan.  T.,  1898,  by 
defendants,  J.  S.  Amnion,  Isaac  R.  Fisher,  Henry  J.  Mays  and 
John  N.  Leavy,  from  judgment  of  C.  P.  Berks  Co.,  June  T., 
1888,  No.  48,  on  verdict  for  plaintiff,  George  W.  Hassinger. 
before  Stbrrett,  C.  J.,  Greek,  Williams,  MoCollum  and 
Deak,  JJ.    Affirmed. 

Assumpsit  on  bond. 

At  the  trial  it  appeared  that  the  Farmei*s'  Beneficial  Society 
for  Unmarried  Persons  was  incorporated  by  the  Court  of  Com- 
mon Pleas  of  Berks  county,  Aug.  29,  1881,  under  the  act  of 
1874.  The  application  set  forth  that  the  subscribers,  ^'  having 
associated  themselves  together  for  the  purposes  of  a  Mutual 
Aid  Association  for  unmarried  persons,  desired  to  be  incorpo- 
mted  with  their  associates  and  successors  according  to  law." 
The  purpose  was  stated  as  follows : 

"2d.  The  principle  upon  which  the  business  is  to  be  con- 
ducted is  that  of  assessments  of  its  members." 

"^Sth.  The  object  of  the  society  is  to  issue  certificates  of 
membership  in  certain  specified  amounts  and  to  pay  the  parties 
for  whose  benefit  the  certificates  were  issued,  from  a  fund  to 
be  raised  in  each  case  of  marriage  by  an  assessment  of  the 
members." 
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"  7th.  The  powers  it  proposes  to  have  are :  ....  to  adopt 
such  by-laws  as  may  from  time  to  time  be  deemed  nece8sar}\'* 

The  name  of  the  society  was  changed  by  the  same  court  in 
1882  to  the  Equitable  Beneficial  Society  for  Unmarried  Per- 
sons of  Reading,  Pa. 

The  society  was  a  corporation  of  the  first  class,  without  cap- 
ital stock. 

The  following  among  other  by-laws  were  adopted : 

"  Article  I.  The  object  of  this  society  shall  be  to  secure  ben- 
efits to  its  members  and  their  legal  heirs  and  assigns  by  a  mu- 
tual association  of  unmarried  persons.'* 

^^  Certificate  of  membership,  4.  Condition  and  agreement. 
The  person  or  persons,  for  whose  benefit  the  certificate  is  issued, 
may  assign  the  same  to  any  person  or  persons  or  body  corpo- 
rate, by  the  consent  and  approval  of  the  president  and  secretary 
of  this  society,  by  remitting  f  1.00  for  entering  the  same.  A 
printed  blank  will  be  furnished  for  this  purpose  by  the  society.'* 

The  society  became  involved,  and  plaintiff,  who  was  a  cred- 
itor, agreed  to  pay  $2,198.40  in  certain  installments  for  the  cer- 
tificates of  Cyrus  S.  Snyder  and  Lillie  C.  Fix,  which  the  society 
held  in  stock  for  sale  with  blank  assignments,  and  which  were 
valued  at  $27,000 — provided  the  defendants  would  agree  to 
save  him  harmless  fi'om  loss  in  the  venture — and  the  bond  iu 
suit  was  given.     The  condition  of  the  bond  was  as  follows : 

^^  The  condition  of  this  obligation  is.  That,  whereas,  the  said^ 
above-named  George  W.  Hassinger  is  about  to  take  #27,000 
worth  of  certificates  of  the  Equitable  Beneficial  Society  of  the 
city  of  Reading  for  unmarried  persons,  the  last  of  which  cer- 
tificates are  to  mature  in  the  month  of  July,  1887,  and  which 
certificate  will  cost  the  said  George  W.  Hassinger  for  entrance 
fees,  assignments,  monthly  dues  and  annuals  until  they  are  all 
matured,  the  sum  of  $2,198.40.  Now  if  the  said  George  W.  Has- 
singer shall  promptly  and  regularly  pay  all  the  monthly  dues 
and  annuals  on  the  said  certificates  of  marriage  insurance  until 
all  of  them  shall  have  matured,  and  the  said,  the  Equitable 
Beneficial  Society,  shall  fail  to  pay  to  the  said  George  W.  Has- 
singer his  benefits  as  they  shall  mature  from  time  to  time,  then 
we,  the  undersigned,  bind  ourselves,  our  heirs,  executors  and 
administrators  and  every  of  them  to  save  and  keep  him,  the 
said  George  W.  Hassinger,  harmless  from  loss  or  damage  by 
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the  said  Equitable  Benefit  Society  failing  to  pay  him  his  bene- 
fits as  they  matui-e,  then  we  bind  ourselves,  our  heii-s,  executoi-s 
and  administrators  and  every  of  them  to  pay  him,  the  said 
Geoi-ge  W.  Hassinger,  such  share  or  portion  of  said  •♦2,198.40 
which  the  said  Equitable  Beneficial  Society  shall  fail  to  pay 
him  upon  his  claim  for  benefits,  provided  the  monthly  dues  and 
annuals  ai^  regularly  and  promptly  paid  as  they  are  required 
by  the  by-laws  of  the  said  society,  and  provided,  also,  that  if 
the  undersigned  obligors  shall  be  required  to  pay  to  the  said 
Geo.  W.  Hassinger  the  above-named  amount,  to  wit :  $2,198.40, 
all  sum  or  sums  of  money  previously  paid  by  the  said  society 
upon  the  certificates  that  have  personally  become  beneficial  (if 
any)  shall  be  deducted  from  the  above  amount  of  $2,198.40, 
and  such  balance  to  be  paid  to  him  with  interest,  and  upon  the 
conditions  hereinbefore  fully  stated  and  set  forth  to  be  mutu- 
ally kept  and  performed  by  the  parties  hereto,  this  obligation 
shall  be  void  and  of  none  effect,  or  else  to  be  and  remain  in 
full  foi-ce  and  virtue." 

The  court  charged  in  part  as  follows  as  to  the  payments  by 
plaintiff  under  the  bond : 

"  [The  court  will  say  to  the  jury,  that  if  they  find  from  the 
evidence  given  that  there  was  a  distinct  agreement  made  then 
and  there  as  to  the  manner  iu  which  these  amounts  were  to  be 
paid,  that  if  it  was  then  and  there  agreed  that  nothing  but  cash 
should  be  accepted,  and  that  no  duebills  should  be  used,  then 
the  use  of  a  duebill  was  not  a  performance  of  this  iiontract,  and 
thei-e  could  be  no  recovery  in  this  case.  If,  however,  they  be- 
lieve that  there  was  nothing  said  at  the  time  of  the  making  of 
this  bond  with  regard  to  the  subject,  then  the  society,  if  they 
accepted  any  duebills  as  payment  upon  the  different  assessment 
of  dues,  that  cannot  now  be  called  in  question,  if  they  were  ac- 
cepted and  taken  by  the  society  in  settlement;  ]  [8]  so  that  on 
that  point  the  verdict  will  be  as  the  jury  find  the  facts.  [If 
they  find  that  duebills  were  not  to  be  used  and  that  stipulation 
entered  into  the  bond,  thero  can  be  no  recoveiy  at  all  in  this 
case.  If  they  find,  however,  that  there  was  no  such  stipula- 
tion, that  the  society  accepted  and  took  them  in  settlement, 
fairly,  then  there  can  be  a  recovery,]  [8]  provided  the  juiy 
find,  from  the  evidence,  that  Hassinger  performed  what  be  cov- 
enanted to  perform  in  this  case." 
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Defendant's  points  were  as  follows : 

^^1.  The  only  power  authorizing  the  issuance  of  policies  or 
certificates  by  the  said  association,  for  any  purpose,  is  given  in 
ai'ticle  fifth,  admitted  in  evidence,  as  follows:  ^The  object  of 
the  society  is  to  issue  certificates  of  roembei-ship  in  certain 
specified  amounts  and  to  pay  the  parties  for  whose  benefit  the 
certificates  were  issued  from  a  fund  to  be  raised  in  each  case  of 
marriage  by  an  assessment  of  its  members.* "     Refused.  [1] 

"  2.  The  object  of  the  society,  as  appears  by  the  chaiter,  is 
^  to  issue  certificates  of  membership  in  certain  specified  amounts 
and  to  pay  the  parties  for  whose  benefit  the  certificates  wei*e 
issued  from  a  fund  to  be  raised  in  each  case  of  marriage  by  an 
assessment  of  its  members.'  This  language  clearly  contem- 
plates a  personal  association  and  does  not  authorize  the  assign- 
ment of  certificates,  nor  contemplate  that  any  one  may  acquire 
an  interest  or  become  a  beneficiary  by  the  purchase  of  certifi- 
cates issued  for  the  benefit  of  others,  and  as  the  certificates  on 
which  this  action  is  based  were  not  issued  for  the  benefit  of  the 
plaintiff,  he  did  not  thereby  become  a  member  of  the  association 
and  had  no  interest  in  the  certificates  purchased  by  him,  and 
no  valid  or  lawful  contract  with  the  association,  and  the  con- 
tract entered  into  with  the  defendants  and  othera,  guaranteeing 
the  performance  of  a  contract  that  could  not  be  enfoi*ced  at  law 
and  was  against  public  policy,  was  void,  and  there  can  be  no 
recovery  in  this  action."     Refused.  [2] 

^^  8.  It  does  not  appear  by  competent  evidence  that  any  of 
the  beneficiaries  whose  policies  or  certificates  were  purchased 
by  the  plaintiff  were  manied,  or  that  any  obligation  of  the  said 
association  ever  arose  to  the  said  paities,  or  either  of  them,  by 
reason  oi  the  issue  of  «uoh  certificates.  The  plaintiff,  there- 
fore, could  not  have  recoverad  any  sum  from  the  association, 
and  the  contract  embraced  in  the  bond  in  suit  was  a  simple 
guaranty  of  a  wager  that  within  two  yeai-s  certain  persons  would 
many,  which  wager  was  against  good  morals  and  puUic  policy, 
and  there  can  be  no  recovery  in  this  action.*'    Refused.  [8] 

^'  4.  As  the  bond  in  suit  purports  to  be  a  guaranty  or  indem* 
nity  bond,  it  must  first  appear  that  the  association  was  exhaust- 
etl  before  an  action  against  the  guarantors  would  lie,  and  there 
4ieing  no  evidence  that  any  assessment  was  made  or  that  any 
effort  was  made  to  compel  an  assessment  on  the  members  of 
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the  association  for  the  payment  of  these  certificates,  if  they 
ever  became  beneficial^  this  action  against  the  guarantors  is 
premature,  and  there  can  be  no  recovery."     Refused.  [4] 

'^5.  It  appears  upon  the  face  of  the  bond  on  which  this  action 
is  based  that  George  W.  Hassinger  htul  become  the  purchaser 
of  twenty-seven  certificates,  of  |1,000  each,  of  the  Equitable 
Beneficial  Society  of  Reading  for  unmarried  persons,  making  a 
total  of  »27,000,  for  the  sum  of  $2,198.40,  and  that  the  obligors 
in  said  bond  agreed  to  indemnify  and  save  him  harmless  in  said 
speculative  venture  to  the  extent  of  the  purchase  money.  And 
it  appears,  by  the  certificates  referred  to  and  offered  in  evi- 
dence, that  they  were  not  issued  to  the  said  Ge(»rge  W.  Has- 
singer, but  respectively  to  Cyrus  S.  Snyder  $3,000,  and  to 
Lillie  L.  Fix  $24,000,  and  that  these  certificates  were  by  these 
parties  respectively  assigned  to  the  said  George  W.  Hassinger. 
The  purchase  of  certificates  from  members  for  speculation  was 
not  contemplated  in  the  purposes  for  which  the  court  char- 
tered this  mutual  benefit  association,  and  such  purchases  did  not 
constitute  George  W.  Hassinger  a  member  thereof,  or  entitle 
him  to  the  benefits  accruing  to  the  purchased  certificates.  It 
was  a  speculative  venture  on  the  marriage  of  peraons  in  whom 
he  does  not  appear  to  have  had  an  insurable  intei'est,  and  was, 
therefore,  against  good  morals  and  public  policy,  and  was  a 
wager  with  the  said  members  which  could  not  be  enforced  at 
law.  And  his  contract  with  the  obligors  in  said  bond  to  save 
him  harmless  in  the  said  unlawful  undertaking,  or  to  guaran- 
tee the  wager,  was  likewise  void  and  there  can  be  no  recov- 
ery."   Refused.  [6] 

"6.  The  contract  between  George  W.  Hassinger  and  the 
defendants,  as  set  forth  in  the  bond,  was  a  contrivance  of  said 
Hassinger  to  defraud  the  bona  fide  members  of  the  association. 
Hassinger,  the  plaintiff,  was  president  of  the  association,  and 
purchased  the  certificates  for  speculation,  with  intent  to  apply 
the  funds  of  the  association,  not  as  a  dowry  upon  the  marriage 
of  himself  or  any  other  member  of  the  association  as  contem- 
plated in  ihe  charter,  but  as  a  profit  of  23  per  cent  upon  a  two 
years'  investment.  The  law  will  not  sanction  such  undertak- 
ings, nor  lend  its  aid  to  enforce  such  iniquitous  contracts." 
Refused.  [6] 

"7.  That  George  W.  Hassinger,  the  plaintiff,  was  at  the 
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time  of  his  alleged  purchase  of  the  said  certificates  and  ever 
since  then  has  been  a  married  man,  and,  as  such,  could  not  be- 
come a  member  of  the  association,  nor  by  any  contrivance  have 
the  members  thereof  assessed  for  his  benefit.  His  purchase  of 
certificates  with  that  intent  was,  therefore,  an  attempt  to  de- 
fraud the  members  of  the  association,  and  the  bond  to  guarantee 
or  indemnify  him  against  loss  in  that  unlawful  venture  cannot 
be  enforced  at  law."  Refused.  fT] 
Vei-dict  and  judgment  for  plaintiff  for  91,526.80. 

Errors  assiffned  were  (1-8)  instructions,  quoting  them. 

JE.  B,  WUgand  and  Richmond  X.  JoneB^  for  appellants,  cited : 
Quaker  City  Marriage  Benefit  Association  of  Phila.,  10  W.  N. 
467  ;  Shimpf  v.  Ins.  Co.,  86  Pa.  876  ;  Swan  v.  Scott,  11  S.  & 
R.  155 ;  Thomas  v.  Brady,  10  Pa.  164 ;  Fisher  v.  Saylor,  78 
Pa.  84 ;  Eberman  v.  Reitzel,  1  W.  &  S.  181 :  Rhodes  v.  Sparks, 
6  Pa.  473 ;  Johnson  v.  Hulings,  108  Pa.  498 ;  Brant  on  Surety- 
ship &  Guai-anty,  §  185 :  Gilbert  v.  Moose's  Adm'r,  104  Pa. 
74;  Keystone  Mut  Benefit  Ass'n  v.  Norris,  115  Pa.  446  ;  Rus- 
sell V.  Failor,  1  Ohio  St.  827  ;  Woods  v.  Sherman,  71  Pa.  100. 

Charles  H.  Tyson  and  J.  H.  Jacobs^  for  appellee,  cited: 
Vaux's  Ap.,  109  Pa.  487 ;  Act  of  April  29,  1874,  §  8,  P.  L. 
75,  Purd.  Dig.  887  ;  Freeman  v.  Stine,  84  Leg.  Int.  96 ;  Roth- 
child  V.  R.  R.,  1  Pa.  C.  C.  R.  620 ;  Freeland  v.  Ins.  Co.,  94 
Pa.  504 ;  Irvine  v.  Bank,  2  W.  &  S.  190 ;  Shimpf  v.  Ins.  Co., 
86  Pa.  876;  Swan  v.  Scott,  11  S.  &  R.  164;  Wright  v.  Ant- 
werp  Pipe  Co.,  12  W.  N.  825 ;  Northampton  Co.'s  Ap.,  80  Pa. 
805 ;  Lestapies  v.  Ingrahara,  5  Pa.  81 ;  Fox  v.  Cash,  11  Pa. 
207 ;  Oil  Creek,  etc.  R.  R.  v.  Pa.  Transportation  Co.,  88  Pa. 
166  ;  Watts's  Ap.,  78  Pa.  870 ;  Dyer  v.  Walker,  40  Pa.  157  ; 
Coil  V.  Pittsburgh  Female  College,  40  Pa.  439 ;  Com.  v.  Mor- 
ris, 1  Phila.  411 ;  Ins.  Co.  v.  Newcomb,  4  Leg.  Gaz.  409 ;  R. 
R.  V.  Haldeman,  82  Pa.  86  ;  Reigart  v.  White,  52  Pa.  438. 

Per  Curiam,  March  12, 1894 : 

This  suit  is  on  defendants'  penal  bond,  the  condition  of  which 
is  fully  recited  in  the  charge  and  need  not  be  repeated.  On  the 
trial,  they  submitted  seven  points  for  charge,  the  refusal  of  which 
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constitates  the  first  seven  specifications  of  error.  In  their  fourth 
point  the  court  was  requested  to  say :  ^^  As  the  bond  in  suit  pur- 
ports to  be  a  guaranty  or  indemnity  bond,  it  must  first  appear 
that  the  association  was  exhausted  before  an  action  against  the 
guamntors  will  lie,  and  there  being  no  evidence  that  any  assess- 
ment was  made,  or  that  any  effort  was  made  to  compel  an  as- 
sessment on  the  members  of  the  association  for  the  payment  of 
these  certificates,  if  they  ever  became  beneficial,  this  action 
against  the  guarantors  is  premature,  and  there  can  be  no  re- 
covery." The  vice  of  this  proposition  is  the  assumption  that 
defendants*  obligation  to  plaintiff  is  that  of  guarantors  and  not 
sureties.  According  to  the  condition  of  their  bond  they  are  not 
guarantors,  and  hence  the  point  was  rightly  refused. 

The  fifth,  sixth  and  seventh  points  are  also  predicated  of  as* 
sumptions  of  fact  and  inferences  of  law,  some  of  which  were 
unwarranted  by  the  evidence.  As  presented,  it  would  have  been 
error  to  have  affirmed  either  of  these  points  ;  and  the  same  may 
be  said  of  the  first,  second  and  third  points.  The  validity  of  the 
^  Equitable  Beneficial  Society's  "  charter,  and  the  alleged  ille- 
gality of  the  business  that  was  transacted  by  it,  cannot  be  de- 
termined in  this  action.  If  the  pi-opriety  of  chartering  such 
associations,  under  vague  and  indefinite  articles,  were  properly 
before  us,  we  might  have  a  very  decided  opinion  to  express  as 
to  the  care  that  should  be  exercised  by  courts  having  jurisdic- 
tion of  the  subject. 

Ill  this  case,  the  right  of  the  plaintiff  to  recover,  and  the 
amount  to  which  he  was  entitled,  under  the  condition  of  the 
bond,  if  anything,  depended  on  questions  of  fact  which  were 
for  the  exclusive  consideration  of  tlie  jury.  The  testimoi)y 
was  submitted  to  them  in  a  clear  and  impartial  charge,  which 
appears  to  be  free  from  any  error  that  would  warrant  a  reversal 
of  the  judgment.  Considered  in  connection  with  other  portions 
of  the  charge,  there  is  no  error  in  the  exceipt  recited  in  the  last 
specification. 
Judgment  affirmed. 
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Wentzel's  Appeal. 

Quardian— Fraud— Acts  of  April  22,  1863,  and  March  31,  1860. 

Under  the  act  of  April  22,  1863,  P.  L.  531,  the  provisions  of  the  oriini- 
nal  code  of  March  31,  I860,  P.  L.  414,  were  extended  so  as  to  include 
guardians  "  in  the  same  manner  as  executors,  administmtors  and  assign- 
ees.^^   The  latter  act  therefore  embraces  the  case  of  fraudulent  guai'diauis. 

Crim%n<A  law — Discharge  from  imprisonment^  Act  of  March  81,  1860. 

Under  the  act  of  Maixsh  31,  1860,  §  133,  P.  L.  414,  which  provides  for 
the  discharge  of  a  defendant  from  imprisonment  if  an  indictment  shall  not 
be  presented  "  to  the  grand  jury  at  the  next  sessions,^^  etc.,  the  common 
pleas  have  no  authority  to  discharge  generally,  but  only  '*  from  imprison- 
ment.^ If  it  does  not  appear  that  the  defendant  has  been  imprisoned,  the 
act  does  not  apply. 

Argued  Feb.  27,  1894.  Appeal,  No.  408,  Jan.  T.,  1894,  by 
Samuel  B.  Wentzel,  from  order  of  C.  P.  Berks  Co.,  Insolvent 
Docket,  No.  243,  refusing  to  discharge  defendant,  Samuel  B. 
Wentzel,  from  custody.  Before  Stbrrett,  C.  J.,  Greek,  Wil- 
liams, McCoLLCTM  and  Fell,  JJ.    Affirmed. 

Petition  for  discharge  under  insolvent  laws. 

From  the  paper-books  it  appeared  that  defendant  was  charged 
with  embezzlement  of  funds  received  by  him  as  guardian.  De- 
fendant presented  his  petition  to  be  discharged  under  the  insol- 
vent laws.  The  court  refused  his  petition,  and  remanded  him 
for  trial  in  the  quarter  sessions.  The  order  was  made  on  the 
Saturday  before  the  June  sessions  of  1892  began.  Defendant 
entered  into  a  recognizance  for  his  appearance,  but  on  account 
of  the  alleged  shortness  of  time  no  bill  of  indictment  was  found, 
and  defendant  was  ordered  to  renew  his  recognizance.  A  true 
bill  was  found  by  the  grand  jury  at  September  sessions,  1892. 
The  case,  however,  was  not  tried  at  that  sessions.  Defendant 
was  never  imprisoned.  Defendant  renewed  his  application  for 
a  discharge. 

The  court,  Ermentrout,  P.  J.,  refused  the  petition. 

Error  assigned  was  refusal  of  petition. 
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George  J.  Gross^  for  appellant,  cited :  Act  of  Mat*ch  31, 1860, 
§  133,  Purd.  Dig.  900;  Blumer's  Case,  86  Pa.  371. 

K  P.  Keiser^  F.  JT.  Floods  district  attorney,  and  J.  H.  Jacobs 
with  him,  for  appellee. 

Per  Curiam,  March  12, 1894: 

By  act  of  April  22,  1863,  P.  L.  631,  the  provisions  of  the  act 
of  March  31, 1860,  were  extended  so  as  to  include  guardians  ''  in 
the  same  manner  as  executors,  administrators  and  assignees.'' 
The  later  act  therefore  embraces  the  case  of  a  fraudulent  guar- 
dian ;  but  the  duty  of  the  common  pleas,  under  the  133d  sec- 
tion thereof,  is  not  to  discharge  generally,  but  only  "  from 
imprisonment."  It  does  not  appear  that  appellant  has  as  yet 
been  imprisoned,  and  hence  said  section  is  inapplicable  to  his 
case. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


Gerhard's  Estate.     Meyer's  Appeal. 

Wills— Vested  and  contingetU  inlerests — Estate  tail— Personal  proi^rty — 

Generally,  woixls  which  will  create  an  estate  tail  in  a  devise  of  a  free- 
bold,  will  confer  an  absolute  interest  in  a  gift  of  personal  propeity ;  but 
where  there  ai*e  any  words  or  expressions  in  the  bequest  showing  that 
the  testator  did  not  intend  *'  issue"  or  **  bodily  heirs,"  or  their  equivalents, 
in  their  techni(;al  sense,  but  that  he  used  them  in  the  popular  sense  of 
"children,"  such  woinls  and  expi'essions  are  sufficient  to  displace  the 
operation  of  the  rule  and  limit  the  interest  of  the  first  taker  to  an  estate 
for  life;  and  where  the  expressions  **  leaving  issue,"  or  •*  leaving  bodily 
heirs,"  have  been  used  by  a  testator  in  a  bequest,  they  have  universally 
been  held  to  denote  "  children." 

Testator  bequeathed  to  his  daughter  a  sum  of  money  which  he  charged 
in  certain  proportions  on  three  farms  which  he  devised  to  his  three  sons. 
He  directed  that  *'  the  respective  owners  or  occupiers  of  said  faims  shall 
pay  the  annual  interest  at  the  rate  of  five  per  cent  \o  my  said  daughter 
during  her  natural  life,  and  upon  her  decease  said  piincipal  sum  shall  be 
paid  to  her  bodily  heii*s  in  equal  shares,  and  in  case  my  said  daughter 
shall  die  without  leaving  bodily  heire  then  the  said  sum  of  fouiteen  hun- 
dred dollars  shall  revert  and  fall  back  to  my  estate  and  shall  be  paid  to 
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my  other  ehildi*en  and  their  heirs.^  Eeld,  that  the  daughter  took  no  in- 
terest in  the  corpus  of  the  fund,  but  only  the  income  thereof  during  her 
life. 

Argued  Feb.  28,  1894.  Appeal,  No.  860,  Jan.  T.,  1894,  by 
Mary  Moyer,  from  decree  of  O.  C.  Berks  Co.,  distributing  es- 
tate of  John  Gerhard,  deceased.  Before  Sterbett,  C.  J., 
Greek,  WniLiAMS,  McCollum  and  Fell,  J  J.    Affirmed. 

Exception  to  adjudication  of  executor's  account. 

The  following  opinion  was  filed  by  Bland,  P.  J. : 

^^  The  exception  complains  that  the  court  erred  in  distribut- 
ing to  Mary  Moyer  the  sum  of  $1,400,  made  up  as  follows : 
(a)  Charge  on  land  sold  to  Adam  Gerhard,  $600.  (6)  Charge 
(»n  land  sold  to  William  Gerhard,  $400.  (c)  Charge  on  land 
sold  to  David  Reber,  $400. 

"  The  provision  of  the  will  of  the  decedent,  under  which  the 
distribution  was  made,  is  as  follows: 

"  *  Item.  After  the  decease  of  my  said  wife  I  oixier  and  direct 
that  all  my  real  estate  owned  by  me  at  the  time  of  my  decease, 
as  well  as  all  the  personal  property  then  i-emaining,  shall  be  sold 
at  public  sale  by  my  hereinafter  named  executors.  .  .  .  And 
tlie  money  arising  fi  om  such  sale  or  sales,  together  with  all  the 
rest,  residue  and  remainder  of  my  estate  whatsoever  the  same 
may  be,  I  give  and  devise  the  same  unto  my  eight  children, 
Isaac,  Lydia,  wife  of  John  Shaffner,  Mary,  wife  of  Aaron  Moyer, 
Kebecca,  William,  Daniel,  Sarah,  wife  of  Adam  Stoudt,  and 
Adam,  share  and  share  alike,  and  their  heirs.  .  .  . 

"  Item.  My  will  is  and  I  order  and  direct  that  of  the  share 
hereinbefore  given  and  bequeathed  to  my  daughter  Mary,  wife 
of  Aaron  Moyer,  the  sum  of  $1,400  shall  remain  charged  on 
my  real  estate  as  follows,  etc. :  six  hundred  dollars  ($600)  there- 
of shall  remain  charged  on  my  farm  at  present  occupied  by  my 
son  Daniel;  four  hundred  dollars  ($400)  thereof  shall  remain 
charged  on  my  farm  at  present  occupied  by  my  son  Isaac,  and 
four  hundred  doUai-s  (400)  thereof  shall  remain  charged  on  the 
farm  whereon  I  and  my  son  Adam  at  present  reside,  of  which 
several  sums  the  respective  owners  or  occupiei's  of  ^aid  farms 
shall  pay  the  annual  interest  at  the  rate  of  five  per  cent  to  my 
said  daughter  during  her  natural  life,  and  upon  her  decease 
said  principal  sum  shall  be  paid  to  her  bodily  heirs  in  equal 
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shares,  and  in  case  my  said  daughter  shall  die  without  leaving 
bodily  heirs,  then  the  said  sum  of  fourteen  hundred  dollars  shall 
revert  and  fall  back  to  my  estate  and  shall  be  paid  to  my  other 
children  and  their  heirs.' 

**  Exceptions  to  said  distribution  were  filed  by  the  executors, 
in  that  character,  on  the  4th  day  of  January,  1898,  which,  in  an 
opinion  filed  April  19, 1893,  were  overruled,  one  of  the  gi-ounds 
for  the  action  of  the  court  thereon  being  the  want  of  interest 
of  the  executors,  as  such,  in  the  subject-matter  of  the  exceptions. 
In  oi-der  to  obviate  the  objection  of  want  of  interest  in  the  orig- 
inal exceptants,  a  petition  was  presented  to  the  court  on  the 
9th  day  of  May,  1893,  praying  that  Adam  Gerhard  and  Daniel 
Gerhard  be  allowed  to  file  exceptions  to  the  original  adjudica- 
tion as  heirs  and  legatees  of  the  decedent ;  and  an  order  was 
made  on  the  same  day  g]*anting  the  prayer  of  the  petition. 

"  The  exception  now  before  the  court  was  filed  in  pursuance 
of  the  order  so  made,  and  properly  raises  the  question  as  to  the 
interest  of  Mary  Moyer  in  the  said  $1,400  charged  on  the  real 
estate  of  the  decedent,  in  pursuance  of  his  will  as  above  set 
forth.  The  gift  to  her,  in  the  first  instance,  is  absolute,  i.  e., 
to  her  and  her  heirs ;  and  the  controversy  is  upon  the  effect  of 
the  subsequent  direction  to  charge  the-  W,400  on  certain  real 
estate  of  the  decedent,  the  owners  thereof  to  pay  the  interest 
thei-eon  to  Mary  Moyer  during  her  natural  life,  and  the  princi- 
pal upon  her  decease  to  her  bodily  heirs  in  equal  shares ;  and 
in  case  she  should  die  without  leaving  bodily  heirs,  the  princi- 
pal to  revei-t  and  fall  back  to  testator's  estate,  and  to  be  paid 
to  his  other  children  and  their  heirs. 

"  Generally,  words  which  will  create  an  estate  tail  in  a  devise 
of  a  freehold  will  confer  an  absolute  interest  in  a  gift  of  per- 
sonal property ;  but  wliere  there  are  any  words  or  expressions 
in  the  bequest,  showing  that  the  testator  did  not  intend  *  issue ' 
or  *  bodily  heii-s,'  or  their  equivalents,  in  their  technical  sense, 
but  used  them  in  the  popular  sense  of  *  children,'  such  words 
and  expressions  are  suflBcient  to  displace  the  operation  of  the 
rule  and  limit  the  interest  of  the  first  taker  to  an  estate  for  life ; 
and  where  the  expressions  *  leaving  issue,'  or  *  leaving  bodily 
heirs,'  have  been  used  by  a  testator  in  a  bequest  they  have  uni- 
versally been  held  to  denote  'children.' 
*'  It  was  gaid  by  Gibson,  C.  J.,  in  Seibeii;  v.  Butz,  9  Watts, 


Digitized  by 


Google 


256         GERHARD'S  ESTATE.     MOVER'S  APPEAL, 

Opinion  of  Court  below.  {160  Pa. 

494,  that  *  there  is  perhaps  do  case  in  which  the  limitation  over 
of  peiBonal  estate,  after  an  indefinite  dying  without  issue, 
whether  the  firat  limitation  were  indefinite  or  expressly  for  life, 
has,  ex  vi  termini,  been  confined  to  a  dying  without  issue  at 
the  time  of  the  death ;  but  the  courts  have  seized  with  avidity 
on  any  circumstance,  however  trivial,  denoting  an  intent  to  fix 
the  contingency  at  that  period."  The  law,  as  stated  by  Judge 
Gibson,  has  been  often  applied  by  the  courts  since  his  time; 
and  so  recently  as  Miller's  Est.,  145  Pa.  561,  and  Wallace  v. 
Denig,  152  Pa.  251,  his  statement  of  the  rule  has  been  repeated 
and  applied  in  terms. 

"  It  seems  to  have  been  the  law  since  the  case  of  Pinbury  v. 
Elkin,  1  P.  Wms.  568-4,  decided  in  1719.  Hiere  the  testator 
bequeathed  to  his  wife  all  his  goods  and  chattels,  made  her  his 
executrix,  and  provided  that  if  she  should  die  without  issue  by 
him,  then,  after  her  decease,  j£80  should  remain  to  the  testa- 
tor's brother,  J.  S.  The  testator  died  ;  next  his  brother  died ; 
and  subsequently  the  widow  died,  without  issue.  It  was  held 
that  the  will  meant  issue  living  at  the  widow's  death,  and  that 
the  executor  of  J.  S.  was  entitled  to  the  legacy  of  j680. 

**Next  came  the  case  of  Forth  v.  Chapman,  1  P.  Wms.  664, 
decided  in  1720.  That  case,  doubtless,  is  the  true  authority  for 
the  case  here,  for  the  reason  that  the  bequest  over  was  given 
upon  the  contingency  of  the  first  legatees  leaving  no  issue. 
There  Walter  Gore  devised  a  leasehold  to  his  nephews,  William 
Gore  and  Walter  Gore,  and  if  either  of  them  should  die  and 
leave  no  issue  of  their  respective  bodies,  then  he  gave  the  lease- 
hold premises  to  the  daughter  of  his  brother  William.  The 
nephews  having  died  without  issue,  the  question  was  whether 
the  limitation  over  to  his  niece  was  too  remote.  .  Lord  Chan- 
cellor Parker  decided  that  it  was  not,  and  said :  *•  The  reason 
why  a  devise  of  a  freehold,  to  one  for  life,  and,  if  he  die  with- 
out issue,  then  to  another,  is  determined  to  be  an  estate  tail,  is 
in  favor  of  the  issue,  that  such  may  have  it,  and  the  intent  take 
place ;  but  there  is  the  plainest  difference  betwixt  a  devise  of 
a  freehold  and  a  devise  of  a  term  of  years ;  for  in  the  devise  of 
the  latter  to  one,  and,  if  he  die  without  issue,  then  to  another, 
the  words,  "  if  he  die  without  issue,"  cannot  be  supposed  to 
have  been  inserted  in  favor  of  such  issue,  since  they  cannot  by 
any  construction  have  it.'     The  case  of  Forth  v.  Chapman  ha:j 
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been  repeatedly  cited  and  approved  by  our  Supreme  Court.  In 
Clark  V.  Baker,  8  S.  &  R.  477,  Tilghman,  C.  J.,  said  of  it : 

*  These  words,  "  without  leaving  issue,"  applied  to  pei-sonal  es- 
tate, have  been  held  to  mean  issue  living  at  the  death  of  the 
pei-son  to  whom  the  property  is  given  in  the  first  instance. 
But  not  so  with  regard  to  land.  This  is  the  distinction  taken 
in  Forth  v.  Chapman,  1  P.  Wms.  667,  and  it  is  well  founded, 
because  it  carries  into  effect  the  intention  of  the  testator.' 

'^  In  Amelia  Smith's  Appeal,  23  Pa.  9,  the  rule  established 
by  Forth  v.  Chapman  was  distinctly  recognized  by  LoWRiE,  J., 
who,  at  page  10,  said :  *  Now  as  to  pei'sonal  property.  Let  it 
be  noticed  that  the  legacy  is  in  terms  absolute,  and  that  it  is 
qualified  only  by  the  bequest  over  on  his  death  without  issue. 
But  these  are  words  of  entailment,  and,  therefore,  when  applied 
to  personal  estate,  they  pass  the  absolute  property.  A  different 
construction  is  usually  put  upon  the  phi*ase  ^^  dying  without 
leaving  issue,"  when  applied  to  personal  property.  It  is  a  gen- 
eral, though  not  universal,  rule  that  words  which,  when  applied 
to  land,  would  create  an  estate  tail,  will,  when  applied  to  chat- 
tels, pass  the  entire  interest.  How  can  it  be  otherwise?  Chat- 
tels cannot  be  inherited.  They  pass  to  one  set  of  representatives, 
and  land  to  another.' 

'*  In  Still  v.  Spear,  3  Grant,  at  page  307,  Strong,  J.,  said : 

*  The  property  which  the  plaintiff  below  seeks  to  reach  by  his 
attachment  is  personalty.  Laying  aside  for  tlie  present  any 
notice  of  the  trust,  and  treating  the  gift  as  directly  to  Levi,  the 
first  taker,  we  have  a  legacy  of  the  interest  of  a  fund  to  him 
indefinitely,  and,  in  case  he  should  die  '^  without  leaving  issue," 
a  gift  of  the  principal  to  the  children  of  Charles.  The  case  is 
then  completely  within  the  rules  laid  down  in  Smith  on  Execu- 
tory Interests,  699,  600,  which  are  as  follows :  "  Where  pei-sonal 
estate  is  limited,  either  directly  to,  or  by  way  of  executed  trust 
for  a  person  indefinitely,  or  for  life,  with  a  limitation  over  on 
indefinite  failure  of  his  issue,  the  whole  interest  vests  in  the 
ancestor.  But  where  the  limitation  over  is  on  failure  of  chil- 
dren only,  or  on  failure  of  issue  within  a  given  time,  the  ancestor 
will  have  a  life  estate  with  a  limitation  over  of  a  springing  inter- 
est, or  the  entire  inteiest  with  a  conditional  limitation  over." 
The  limitation  over  to  the  children  of  Charles  is  not  a  limitj\- 
tion  after  an  indefinite  failure  of  issue.     Notwithstanding  the 
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doubts  which  have  been  expressed  in  some  cases,  it  is  now  set- 
tled, that  in  gifts  of  personalty  the  phrase,  "die  without  leav- 
ing issue,"  means  die  without  leaving  issue  living  at  the  death 
of  the  person  ;  the  failure  of  the  whole  issue  is  spoken  of.' 

"  In  Train  v.  Fisher,  15  S.  &  R.  148,  Duncan,  J.,  said :  *  Per- 
sonal estate  cannot  be  entailed.  It  makes  no  difference  in  re- 
gard to  the  rules  of  construction,  whether  the  use,  interest  or 
profits  be  given,  with  a  limitation  over  of  the  thing  itself,  or  a 
bequest  of  tlie  thing  itself.  This  was  formerly  a  finespun  dis- 
tinction, which,  in  process  of  time,  as  personal  property  increased 
in  estimation,  and  the  liberality  of  courts  extended,  has  been 
exploded ;  and  it  is  now  perfectly  settled  that,  whether  it  be  a  be- 
quest or  its  use,  makes  no  difference.  The  principle  is  that 
where  there  is  a  limitation  of  a  chattel  by  words  which,  if  ap- 
plied to  freeholds  of  inheritance,  would  create  an  estate  tail,  in 
personal  estate  the  whole  interest  vests  absolutely  in  the  first 
taker.  There  is  a  distinction,  however,  as  to  the  words  "dying 
without  leaving  issue  "  between  a  devise  of  real  estate  and  per- 
sonal estate ;  in  the  former  genei*ally  they  seem  to  be  construed 
to  mean  indefinite  failure  of  issue ;  in  the  latter,  issue  at  the 
time  of  the  death  of  the  first  taker.' 

"In  Hopkins  v.  Jones,  2  Pa.,  at  p.  71,  Sergeant,  J.,  said: 
*  The  words  "  die  without  lawful  issue  "  are  to  be  consti-ued,  in 
case  of  personal  estate,  to  mean  "die  without  leaving  lawful 
issue,"  when  that  corresponds  with  the  testator's  intent:  Piu- 
bury  V.  Elkins,  1  P.  Wms.  563.' 

"  In  Miller's  Estate,  145  Pa.,  at  pp.  565-6,  Mr  Justice  Ster- 
RETTsaid:  *But  the  courts  have  seized  with  avidity  on  any 
circumstance,  however  trivial,  denoting  an  intention  to  fix  the 
contingency  at  the  time  of  the  death :  Seibert  v.  Butz,  9  Watts, 
490.  And  accordingly,  in  Snyder's  Ap.,  95  Pa.  174,  where  the 
bequest  was  to  H.,  and  if  he  should,  "at  any  time,  die  without 
issue  I  then  give  and  bequeath  "  over  to  all  testator's  children, 
it  was  held  that  the  use  of  the  words  "  at  any  time,"  and  "  then  " 
imported  a  definite  failure.  So,  when  the  time  at  which  the 
devise  over  is  to  take  effect  is  expressly  or  impliedly  limited  to 
a  particular  period  within  a  life  or  lives  in  being  and  twenty- 
one  years  after,  or  if  he  die  without  leaving  issue  behind  him, 
or  leaving  issue  at  the  time  of  his  decease,  or  if  the  devise  over 
be  of  a  life  estate,  which  implies  necessarily  that  such  devisee 
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may  outlive  the  first  estate,  the  testator  has  been  considered  as 
meaning  a  failure  of  issue  within  a  fixed  period,  and  not  an  in- 
definite failure.' 

"  In  2  Roper  on  Legacies,  p.  1651,  the  learned  writer  says : 
*  Again,  the  words  ^'leaving"  or  "leave"  have  been  held  suffi- 
cient to  restrain  the  general  import  of  the  term  "  issue  "  to  those 
living  at  the  death  of  the  first  taker,  80  as  to  give  effect  to  the 
bequest  over,  upon  there  being  no  such  issue  in  ekistence  at  that 
period.  Thus,  where  a  testator  bequeaths  a  legacy  to  A  gener- 
ally, or  to  A  for  life,  and  in  case  he  should  die  leaving  no  lawful 
issue  then  over ;  or  to  A,  his  executors,  administrators  and  as- 
signs, and  if  he  die  before  twenty-one,  leaving  no  issue ;  or  to 
A  generally,  or  for  life,  and  to  tlie  heirs  of  his  body,  and  if  he 
die  leaving  no  heira  of  his  body  to  B ;  or  to  A  and  his  heirs, 
and  if  he  die  leaving  no  lawful  heirs,  to  B ;  or  to  the  children 
of  A  living  at  his  death,  and  if  such  children  should  die  without 
leaving  issue,  to  B ;  or  to  A  for  life,  and  to  his  heirs 'male  after 
him,  and  if  he  should  not  leave  any  son,  then  over.' 

"The  foregoing  citations  show  how  little  vigor  technical 
words,  importing  presumptively  the  gift  of  an  inheritance,  have, 
when  used  in  a  bequest  of  personal  property ;  and  how  easily 
their  presumed  meaning,  as  words  of  inheritance,  is  overcome  by 
expressions  of  the  testator  tending  to  show  that  he  did  not  use 
them  in  their  legal  sense.     If,  upon  a  fair  construction  of  the 
words  of  the  will,  it  is  manifest  that  the  testator  intended  a 
failure  of  issue  within  the  period  allowed  for  the  vesting  of  future 
interests,  by  the  rule  against  perpetuities,  the  failure  of  issue  in- 
tended is,  in  a  legal  sense,  a  definite  one,  and  a  gift  over  is  good ; 
and  in  the  ascertainment  of  the  testatorial  intent  courts  are  sat- 
isfied with  any  reasonable  indication  of  such  intent.     Not  only 
does  Forth  v.  Chapman  furnish  an  example  of  the  rule  of  con- 
struction for  cases  of  this  kind,  but  also  the  probable  reason  for 
the  rule,  in  the  words  of  Lord  Chancellor  Parker,  at  p.  666, 
where  he  says :  '  Besides,  the  testator,  who  is  inops  concilii, 
will,  under  such  circumstances,  be  supposed  to  speak  in  a  vul- 
gar, common  and  natural,  not  in  a  legiil,  sense.' 

"As  shown  by  the  above  authorities,  the  word  *  leaving,'  in 
the  connection  in  which  it  is  used  by  the  testator,  would  seem 
to  fix  the  decease  of  Mary  Moyer  as  the  point  of  tiine  in  the 
niind  of  the  testator,  when  a  failure  of  bodily  heirs  of  Mary 
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was  to  vest  the  $1,400  absolutely  in  the  other  children  of  the 
testator.  But  it  seems  to  the  court  that  for  other  reasons  than 
those  arising  out  of  the  rule  established  in  Forth  v.  Chapman, 
as  far  as  the  conclusion  in  that  case  depended  on  the  use  of 
the  word  '  leaving/  it  is  necessary  to  hold  that  Mrs.  Moyer  is 
entitled  only  to  the  income  of  the  said  fund.  The  f  1,400  is 
distinctly  charged  upon  the  sevei-al  purparts  of  the  testator's 
real  estate,  and*  those  who  may  become  the  owners  are  charged 
with  the  duty  of  paying  the  interest  thereon  to  her,  at  the  rate 
of  five  per  cent,  and  the  principal  to  her  bodily  heirs ;  and  in 
case  she  shall  die  without  bodily  heirs  ^  then '  the  principal  shall 
revert  to  his  estate  and  be  paid  to  his  other  children  and  their 
heirs. 

"  In  Scott  V.  Price,  2  S.  &  R.  59,  the  testator  gave  his  daugh- 
ter certain  bequests,  and  then  proceeded :  *  As  also  550  pounds 
specie,  to  be  paid  to  her  in  yearly  payments,  viz. :  100  pounds 
yearly,  after  she  arrives  at  the  age  of  eighteen  years,  until  the 
said  550  pounds  be  paid.  ...  It  is  further  my  will,  that  if  it 
should  please  God  that  any  of  my  before-mentioned  sons  or 
daughters  should  die  before  he,  she  or  they  attain  the  age  of 
twenty-one  years,  unmarried  or  without  lawful  issue,  that  then, 
or  in  either  case,  the  bequest  or  bequests  hereinbefore  made,  to 
any  or  either  of  them,  shall  devolve  to  the  survivor  or  sui-vivors, 
to  be  divided  share  and  shai*e  alike ;  and  in  case  it  should  happen 
that  my  sons  and  daughters  should  also  die,  under  age  and  with- 
out lawful  issue,  that  then  and  in  such  case  my  whole  estate  real, 
before  divided,  shall  descend  to  my  brother  James  Scott's  son, 
Alexander.'  Sarah  was  nine  years  old  when  testator  died  ;  she 
subsequently  married  Price,  and  died  without  issue.  TilX](H- 
MAN,  C.  J.,  said,  p.  72 :  '  The  question  is,  whether  the  legacy 
was  vested  absolutely  in  Sarah  Price,  or  went  over,  on  her  death, 
to  her  surviving  brothers  and  sisters.  An  executory  devise  of 
a  chattel,  to  take  effect  after  an  indefinite  failure  of  issue,  would 
be  void,  the  contingency  being  more  remote  than  the  law  per- 
mits. It  is  gitinted,  however,  by  the  counsel  for  the  defendant, 
that  the  contingency  mentioned  in  this  will  is  not  too  remote, 
because  the  dying  without  issue  is  not  indefinite,  but  restricted 
to  the  time  of  the  death  of  the  first  taker.  But  a  question  has 
been  made,  whether  money  can  be  the  subject  of  an  executory 
devise  ;  of  this  I  entertain  no  doubt.     A  sum  of  money  devised 
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to  one  for  life,  with  remainder  to  another,  may  be  of  great  use 
U)  the  first  taker ;  he  may  put  it  to  interest  or  invest  it  in  goods 
or  land,  and  thus  make  profit  ...  It  was  once  supposed  that 
a  gift  of  a  chattel  for  an  instant  was  a  gift  forever,  and  that 
any  limitation  over  would  be  void.  But  since  the  law  of  exec- 
utory devises  has  been  established  there  has  been  no  difference 
between  money  and  any  specific  chattel.' 

^*In  Deil  v.  King,  6  S.  &  R.  29,  the  will  was,  p.  29 :  'I  also 
give  and  bequeath  unto  Henry  King,  my  gi-andson,  ....  and 
to  his  heirs  and  assigns,  the  sum  of  one  thousand  pounds,  .  .  . 
to  be  paid  to  him  in  200  pounds  yearly  payments ;  the  first  pay- 
ment whereof  to  be  made  in  May,  1808,  and  from  hence  200 
pounds  successively  until  the  whole  shall  be  fully  paid ;  never- 
theless, if  the  said  Henry  King  should  die  unmarried  and  with- 
out issue,  that  then  and  in  such  case  the  sum  so  bequeathed 
shall  be  equally  divided  to  and  among  all  my  children,  share 
and  share  alike ;  but  in  case  he  shall  marry,  and  then  die  with- 
out issue  from  his  body,  that  then  in  such  case  two  thirds  of  the 
sfud  legacy  shall  only  be  divided  amongst  my  children  as  afore- 
said, and  one  third  of  the  said  legacy  shall  be  given  to  the 
widow.'  The  will  was  dated  January  6, 1801 ;  the  testator  died 
in  1812 ;  Henry  King  died  in  1816,  never  having  been  married ; 
and  at  his  death  children  of  the  testator  survived.  At  pp.  30, 
81,  Duncan,  J.,  says :  '  However  rigid  the  rule  may  be,  in  ex- 
ecutory devises  of  real  estate,  as  to  the  construction  of  the 
words,  dying  without  issue,  signifying  an  indefinite  failure ;  yet 
the  most  strenuous  adherents  of  this  rule  consider  that,  in  ex- 
ecutory bequests  of  personal  estate,  any  words  in  the  will,  will 
be  laid  hold  of  to  restrain  the  generality  of  the  words,  "  dying 
without  issue,"  and  confine  them  to  dying  without  issue  living 
at  the  time  of  the  person's  decease,  in  order  to  support  the  in- 
tention of  the  testator;  for  by  this  construction  the  devise  over 
becomes  valid.  Anderson  v.  Jackson,  16  Johns.  409;  Execu- 
tors of  Moffat  V.  Strong,  10  Johns.  12.'  At  p.  33  it  was  declared 
to  be  demonstrative  of  an  intention  to  limit  over  on  a  definite 
failure,  that  the  gift  over  was  given  to  pei-sons  in  being  at  the 
death  of  the  fii'St  taker. 

"  In  Seibert  v.  Butz,  9  Watts,  490,  the  words  of  the  will  were 
*  All  the  above  mentioned  and  what  will  be  found  in  cash,  bonds 
and  notes,  and  all  that  what  shall  accrue  out  of  my  personal 
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property  after  my  decease,  shall  be  divided  in  equal  shares  unto 
my  four  daughters  or  their  heii*s  as  afterwards  shall  be  men- 
tioned. .  .  .  Should  one  of  my  daughter  die  without  issue  or 
will,  in  that  case  her  inheritance  shall  come  to  my  other  daugh- 
tei-s  then  living,  or  to  their  offspring  in  equal  shares,  but  to 
prevent  misunderstanding,  the  share  of  the  sister  to  her  chil- 
dren.' In  holding  the  language  of  the  will  to  import  a  failure 
of  issue  at  the  decease  of  the  daughters,  Gibson,  C.  J.,  p.  494, 
said  :  *  The  daughter's  will  would  speak  at  her  death,  and  the 
contingency  of  dying  without  issue  was  evidently  so  closely 
coupled  in  the  testator's  apprehension  with  the  idea  of  her 
dying  with  or  without  one,  as  to  have  been  inseparable  from  it ; 
and  though  there  may  be  an  indefinite  dying  without  issue, 
there  can  be  no  indefinite  dying  without  a  will.  The  legacy 
was  to  go  to  the  survivors  if  the  dying  sister  made  no  will  and 
had  no  children ;  but  if  she  made  a  will,  or  perhaps  an  appoint- 
ment in  the  nature  of  one,  it  was  to  go  to  her  appointee ;  but 
to  either,  necessarily,  at  her  death.' 

"In  Emma  Myer's  Appeal,  49  Pa.  Ill,  the  words  of  the  be- 
quest were :  '  I  give  and  bequeath  unto  my  friend,  J.  R.  Inger- 
soU  ....  the  sum  of  §20,000  in  trust  for  the  use  of  my  daughter, 
Emma  J.  Snyder,  during  life,  and  after  her  decease,  for  such 
issue,  if  any,  as  she  may  have ;  I  direct  that  the  interest  on  said 
legacy  shall  commence  from  the  day  of  my  death,  and  that  the 
same  shall  be  paid  to  my  daughter  in  monthly  installments  of 
*100.'  Read,  J.,  at  p.  112,  113,  said  :  *  The  natural  construc- 
tion of  the  firat  legacy  is  to  give  only  a  life  interest  to  the  ap- 
pellant with  remainder  to  such  issue  as  she  may  leave  at  her 
death.  The  rule  is  now  certainly  settled  in  England,  that  a 
legacy  to  A.  for  life,  and  after  his  death  to  his  issue,  gives  the 
legatee  an  interest  for  life  only,  and  that  the  issue  take  as  pur- 
chasers. This  was  the  rule  laid  down  by  Lord  Thurlow  in 
Knight  V.  Ellis,  2  Brown  C.  C.  670,  and  after  various  conti-a- 
dictory  decisions  it  is  now  recognized  as  the  established  law  of 
the  land.' 

"  In  Bentley  v.  Kauffman,  86  Pa.,  at  p.  100-1,  Chief  Justice 
Agnew  said :  *  Did  Leon  Kauffman  take  an  estate  for  life,  or 
absolutely,  in  the  personalty  bequeathed  to  him'  by  his  motlier, 
Hannah  Ann  Kauffman?  We  think  it  was  a  bequest  of  the 
interest  or  income  for  life  only.     That  a  bequest  of  income  or 
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profits  will  carry  an  absolute  estate  in  the  principal  or  corpus 
of  the  estate  in  some  cases  is  well  settled ;  but  the  ground  of 
the  conclusion  in  such  instances  is  that  no  contrary  intent  of 
the  testator  appeai-s  to  sever  the  product  from  its  source ;  and 
the  fruits,  therefoi'e,  carry  with  them  that  which  bears  them. 
In  the  interpretation  of  a  will,  however,  in  order  to  gather  the 
testator's  intention,  the  words  income  and  interest  as  distin- 
guished from  the  coipus  or  principal,  and  the  enjoyment  for 
life  only,  have  an  important  bearing:  Earp's  Appeal,  25  P.  F. 
Smith,  119 ;  Ogden's  Appeal,  20  Id.  501.  Hence,  when  the  in- 
tent clearly  appears  to  carry  the  corpus  or  piincipal  over  to 
others,  the  words  of  the  will  must  be  permitted  to  have  their 
proper  force.  Here  the  bequest  of  the  interest  only  for  life,  con- 
nected with  the  provision  immediately  following,  is  inconsistent 
with  an  intent  to  confer  the  principal  absolutely  upon  him.  The 
provision  is :  "  If  my  son,  Leon  Kauffman,  should  die  without 
issue,  it  is  ray  desire  that  the  whole  amount  of  my  investment 
be  given  to  the  Orphans'  Asylum." ' 

"In  Eichelberger's  Estate,  135  Pa.  160,  the  words  of  the  will, 
p.  161,  were:  *I  give  and  bequeath  to  my  son,  Martin  Eichel- 
berger,  a  sum  of  money  which  shall  be  of  equal  value  with  the 
share  bequeathed  to  my  other  sons.  The  said  sum  of  money  to 
be  placed  on  interest  by  my  executor,  and  the  interest  therieof  to 
be  paid  annually  to  my  said  son,  Martin  Eichelberger,  during 
his  hatui-al  life.  In  case  the  said  Martin  Eichelberger  should 
die  and  leave  no  legitimate  heii-s  of  his  own  body,  then  the  sum 
bequeathed  to  him  shall  revert  to  my  other  heirs.'  At  pp.  171-2, 
Mr.  Chief  Justice  Paxson  says :  '  Where  it  is  the  manifest  in- 
tent of  a  testator  to  sever  the  product  from  its  source,  a  bequest 
of  an  income  of  an  estate  will  not  carry  an  absolute  estate  in  the 
principal:  Bentley  v.  Kauffman,  86  Pa.  99.  The  trust  is  an 
active  one,  intended  to  preserve  the  contingent  remainders: 
Kay  V.  Scates,  37  Pa.  31 ;  Sheets's  Est.,  52  Pa.  257 ;  Eachus's 
Ap.,  91  Pa.  105.  Moreover  a  limitation  over  on  the  death  of 
the  first  taker,  or  a  direction  that  the  interest  of  money  sliall  be 
paid  annually  to  him  for  life,  is  held  to  be  evidence  that  he  has 
but  a  life  interest:  Myers's  Ap.,  49  Pa.  Ill;  Sheets's  Est.,  su- 
pra. ..  .  And  in  Reek's  Ap.,  78  Pa.  432,  it  was  held  that  "  all 
mere  technical  rales  of  construction  must  give  way  to  the 
plainly  expressed  intention  of  a  testator,  if  that  intention  is 
lawful."' 
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^^I  have  presented  the  decisioDs  so  fully  and  quoted  from 
them  so  copiously,  in  order  that  the  distribution  under  review 
may  be  looked  at,  if  possible,  from  the  standpoint  of  every  im- 
portant and  controlling  case  heretofore  decided  by  the  Supreme 
Court,  and  involving  the  construction  of  testamentary  disposi- 
tions similar  in  character  to  the  one  now  before  me. 

^^  A  consideration  of  the  cases  cited,  and  they  are  representa- 
tives of  the  only  class  pertinent  to  the  question  before  the  coui-t, 
has  conclusively  satisfied  me  that  my  former  adjudication  was 
erroneous,  and  that  Mary  Moyer  has  no  interest  in  the  corpus 
of  the  fit ,400,  charged  by  the  testator  on  his  real  estate  during 
her  life. 

^^  Under  the  will  she  is  entitled  only  to  the  interest  of  the 
fund  during  her  life ;  and  the  principal  upon  her  death  will  pass 
to  her  issue,  if  she  shall  leave  any,  as  purchasera ;  and,  in  the 
contingency  of  her  dying  without  leaving  issue,  over  to  the 
other  children  of  the  testator." 

Error  assigned  was  above  award. 

Morris  H,  Schaffer^  Adam  B.  Rieser  with  him,  for  appellant, 
cited:  Wharton  v.  Shaw,  3  W.  &  S.  126 ;  Smith's  Ap.,  28  Pa. 
9 ;  Pott's  Ap.,  30  Pa.  168 ;  Mengel's  Ap.,  61  Pa.  248 ;  Ho£P« 
Est.,  147  Pa.  636 ;  Vaughan  v.  Dickes,  20  Pa.  615 ;  Sheets's 
Ap.,  52  Pa.  263;  Middleswarth  v.  Blackmore,  74  Pa.  418; 
Williams  v.  Lewis,  6  H.  L.  Cas.  1013;  11  A.  &  E.  Ency.  L., 
p.  877 ;  Guthrie's  Ap.,  87  Pa.  15 ;  Good  v.  Fichthorn,  144  Pa. 
292 ;  Jauretche  v.  Proctor,  48  Pa.  471 ;  Levy's  Est,  158  Pa. 
174 ;  Morrison  v.  Truby,  145  Pa.  546 ;  Reinoehl  v.  Shirk,  119 
Pa.  108;  Eichelberger  v.  Barnitz,  9  Watts,  447;  Mickley's 
Ap.,  92  Pa.  517  ;  Fitzwater's  Ap.,  94  Pa.  142 ;  Biddle's  Est., 
28  Pa.  59;  Stevenson  v.  Fox,  125  Pa.  568;  Millard's  Ap.,  87 
Pa.  549. 

John  H.  Rothermd  of  Rothemiel  Bros.^  E,  H.  Shearer  with 
him,  for  appellee,  cited :  3  Jarman  on  Wills,  p.  297 ;  Snyder's 
Ap.,  95  Pa.  178 ;  Clark  v.  Baker,  3  S.  &  R.  478 ;  Forth  v.  Chap- 
man, 1  P.  Wms.  667  ;  Seibert  v.  Butz,  9  Watts,  494;  Pinbury 
V.  Elkin,  1  P.  Wms.  568 ;  Hopkins  v.  Jones,  2  Pu.  69 ;  Meyer's 
Ap.,  49  Pa.  113 ;  Wynch's  Tmsts,  17  Jur.  593 ;  11  A.  &  E. 
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Ency.,  p.  904  and  notes ;  Roper,  Leg.  *1551 ;  Bently  v.  Kaufif- 
man,  86  Pa.  99 ;  Eichelberger's  Est.,  186  Pa.  171 ;  Reek's  Ap., 
78  Pa.  432;  Findlay  v.  Riddle,  8  Bin.  169;  Walker  v.  Milli- 
gan,46  Pa.  178;  O'Rourke  v.  Sherwin,  166  Pa.  292;  Self  v. 
Tune,  6  Munf.  470;  22  A.  &  E.  Ency.  L.  616;  Bradley  v. 
Moeby,  8  Call,  60. 

Pbr  Curiam,  March  12, 1894 : 

We  find  no  error  in  the  conclusions  reached  by  the  learned 
president  of  the  orphans'  court;  and  for  reasons  given  in  his 
opinion  we  think  the  deci'ee  should  be  afBrmed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


Eeiff  et  al.,  Appellants,  v.  Mack. 

AttachmetU  execution-- Pensions^  United  States  Statidie,  §  4747. 

An  attachment  execution  will  not  lie  against  the  proceeds  of  a  pension 
check  which  a  pensioner  deposited  with  a  bank  for  collection,  and  which 
the  bank  after  collection  placed  to  the  credit  of  the  pensioner  as  a  deposit. 

Argued  Feb.  28, 1894.  Appeal,  No.  176,  Jan.  T.,  1894,  by 
plaintiffs,  Samuel  W.  Reiff  et  al.,  from  order  of  C.  P.  Berks 
Co.,  Sept.  T.,  1893,  No.  87,  making  absolute  rule  to  dissolve 
attachment  execution.  Befoi-e  Sterbbtt,  C.  J.,  Green,  Wil- 
liams, McCoLLUM  and  Dean,  JJ.     Affirmed. 

Rule  to  dissolve  attachment  execution. 

The  following  opinion  was  filed  by  Endlich,  J. : 

^^The  question  i-aised  by  this  rule  is  a  most  interesting  one, 
and  one  upon  which  I  have  been  directed  to  no  authority  in 
this  state  both  pi-ecisely  in  point  and  binding  upon  me. 

"  The  attachment  sought  to  be  dissolved  was  issued  upon  a 
judgment  entered  against  defendant  to  No.  60  August  term, 
1893,  J.  D.  On  or  about  August  14, 1898,  defendant  received 
tvom  the  government  of  the  United  States  a  check  for  f 216, 
pension  money.  This  check  he  placed  with  the  Farraei-s'  Na- 
tional Bank  of  Reading  for  collection.     Said  bank,  as  was  ad- 
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mitted  by  counsel  upon  the  argument,  collected  the  check  and 
put  the  amount  thereof  to  the  credit  of  the  defendant,  who  has 
since  drawn  upon  the  same  as  a  deposit  in  said  bank.  The 
balance  of  said  deposit,  not  exhausted  by  the  defendant's  draft 
thereon,  is  the  subject  of  this  attachment. 

"  The  United  States  Revised  Statutes,  in  section  4747,  pro- 
vide as  follows :  '  No  sum  of  money  due  or  to  become  due  to 
any  pensioner  shall  be  liable  to  attachment,  levy  or  seizure  under 
any  legal  or  equitable  process  whatever,  whether  the  same  re- 
mains with  the  pension  oflBce  or  any  ofiBce  or  agent  thereof,  or 
is  in  coui*se  of  tmnsmission  to  the  pensioner  entitled  thereto, 
but  shall  inure  wholly  to  the  benefit  of  such  pensioner.' 

"  There  can  be  no  doubt  that  Congress  has  the  power  to  pro- 
tect pension  money  against  seizure  under  our  state  laws,  until 
it  shall  have  passed  into  the  hands  of  the  pensioner:  U.  S.  v. 
Hall,  98  U.  S.  343.  But  a  pension  being  a  gratuity,  involving 
no  claim  of  right,  nor  agreement  of  parties,  nor  rights  of  third 
persons  (Harrison  v.  U.  S.,  20  Ct.  CI.  122),  I  am  unable  to  per- 
ceive any  principle  which  would  render  it  incompetent  for  Con- 
gress to  make  that  gratuity,  even  in  his  hands,  inaccessible  to 
his  creditors.  That  question,  I  think,  is  not  one  to  be  deter- 
mined by  reference  to  the  constitution  of  the  United  States  or 
to  the  powers  of  Congress  under  the  same,  but  by  reference  to 
the  law  of  the  state  in  which  the  question  arises.  Now,  an  un- 
broken line  of  decisions,  from  Fisher  v.  Taylor,  2  Rawle,  33, 
down  to  such  recent  ones  as  Overman's  Ap.,  88  Pa.  276 ;  Thack- 
ara  v.  Miiitzer,  100  Id.  161 ;  Stambaugh's  Est,  135  Id.  585 ; 
Ghormley  v.  Smith,  139  Id.  584,  has  settled  the  law  in  this 
commonwealth  that  one  may  provide  for  another  without  ex- 
posing his  bounty  to  liability  for  the  debts  or  improvidence  of 
the  beneficiary.  If  a  private  person  has  that  right  in  this  state, 
why  not  the  United  States  ?  And  what  substantial  difference 
can  it  make  whether  the  provision  be  made  through  the  medium 
of  a  trustee,  or  directly  to  the  beneficiary?  It  has  never  been 
deemed  indispensable,  that,  e.  g.,  in  a  gift  of  a  separate  estate 
to  a  married  woman,  a  trustee  should  intervene  between  her 
and  the  grantor  in  order  to  protect  her  estate  against  the  usual 
incident;*  of  legal  estates  of  married  women :  Wright  v.  Brown, 
44  Pa.  224.  True,  in  both  this  and  the  former  instance  cited 
as  illustrations,  the  interest  of  the  beneficiary  is  an  equitable 
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one.    But  I  need  not  quote  authorities  to  prove,  that,  in  this 
state,  equity  is  part  of  the  law,  and  that  the  legal  rights  and 
liability  of  pei-sons  are  determined  upon  principles  of  equit}-. 
Neither,  as  I  am  well  aware,  is  the  analogy  between  the  in- 
stances cited  and  a  case  like  this  a  complete  one ;  and  if  it  were 
'analogies  are  as  likely  to  misguide  as  to  guide  safely:'  Over- 
man's A  p.,  supi-a,  p.  285,  per  Woodward,  J.    I  have  referred 
to  them  simply  to  show  that  the  theory  of  our  law  does  not  ex- 
clude the  possibility  of  the  exemption  I  am  discussing.    It  seems 
to  me,  however,  that,  apart  from  theory,  the  question  of  the 
right  of  Congress  to  exempt  pension  money,  even  in  the  hands 
of  the  pensioner,  from  seizure  by  his  creditors  under  our  state 
laws,  is  no  longer  an  open  question, — any  more  than  that  the 
language  of  the  pension  law  is  sufiBcient  to  indicate  an  inten- 
tion so  to  do.     *  This  act,'  says  Mr.  Chief  Justice  Paxson,  in 
Hohnes  v.  Tallada,  126  Pa.  133,  135,  *  not  only  protects  the 
pension  money  from  attachment  while  on  its  way  to  the  pen- 
sioner,' but  it  goes  further,  and  declares  that  it  ^  shall  inure 
wholly  to  the  benefit  of  such  pensioner  ; '  and  upon  the  strength 
of  that  declaration  it  was  held  that,  where  a  pensioner,  having 
received  a  check  for  accrued  pension,  indorsed  and  gave  it  to 
his  wife,  who  drew  the  money  and  applied  it  to  the  purchase 
of  real  estate,  taking  the  title  in  her  own  name,  the  property 
was  not  liable  to  seizure  and  sale  for  the  husband's  debt :  Ibid. 
We  all  know  that  it  is  the  law  of  Pennsylvania,  that  where  a 
married  woman  acquires  property  by  gift,  or  by  means  of  the 
proceeds  of  a  gift,  from  her  husband,  it  may  be  taken  by  his 
creditors,  who  would  otherwise  be  kept  out  of  their  claims :  See 
Herr's  Ap.,  5  W.  &  S.  494 ;  Duffy  v.  Ins.  Co.,  8  Id.  413 ;  Stick- 
ney  v.  Borman,  2  Pa.  67  ;  Coates  v.  Gerlach,  44  Id.  43 ;  Am- 
nion's A  p.,  63  Id.  284.     It  is  equally  clear  that  the  only  excep- 
tion to  this  rule  can  be  where  the  gift  by  the  husband  to  the 
wife  is  of  something  which,  in  his  hands,  would  be  exempt  from 
seizure  by  his  creditors :  See  Robb  v.  Brewer,  60  Iowa,  639. 
Hence  it  follows  that  the  logic  of  the  decision  exempting  the 
property  in  the  hands  of  the  wife  implies  an  exemption  in  the 
hands  of  the  husband  of  that  whereby  it  was  acquired.     It  is 
further  to  be  observed  that  the  ruling  in  Holmes  v.  Tallada, 
*Qpra,  was  not  put  upon  the  ground  that  the  check,  not  being 
cashed  when  indorsed  to  the  wife,  represented  money  in  transit 
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from  the  government  to  the  pensioner,  and  for  that  reason,  at 
the  time,  exempt  from  seizure  under  the  first  clause  of  sec.  4747, 
above  quoted :  See  Farmer  v.  Turner,  64  la.  690 ;  Hissem  v. 
Johnson,  27  W.  Va.  652;  Hayward  v.  Clark,  60  Vt.  617.  It 
is,  on  the  contrary,  based  upon  the  language  of  the  last  clause 
declaring  that  the  gi*atuity  ^  shall  inui*e  wholly  to  the  benefit  of 
such  pensioner.'  Concerning  that  provision,  it  is  said :  *  We 
think  the  rational  interpretation  of  this  language  is,  that  the 
pensioner  may  use  the  money  in  any  manner  he  may  see  proper 
for  his  own  benefit  and  to  secure  the  comfort  of  his  family,  free 
from  attacks  of  creditors.  ...  In  his  hands  it  was  not  liable 
to  seizure :  *  125  Pa.,  p.  136.  I  cannot  understand  this  decision 
otherwise  than  as  authorizing  the  inferences,  (1)  that  Congress 
may  exempt  the  gratuity  given  by  it  to  a  pensioner,  in  his 
hands,  from  liability  for  bis  debts  under  the  laws  of  this  state ; 

(2)  that,  by  the  language  of  its  enactment  it  has  done  so ;  and 

(3)  that,  therefore,  property  acquired  by  means  of  pension 
money  is  exempt  from  levy  and  sale  upon  execution.  So  un- 
derstood, the  case  is  in  perfect  harmony  with  the  decisions  in 
Crow  V.  Brown,  81  la.  344,  (holding  that  property  purchased 
by  a  pensioner  with  pension  money  is  exempt  from  execution 
or  attachment  by  virtue  of  U.  S.  Rev.  Stat,  sec.  4747,  and  over- 

^rulinga  whole  line  of  earlier  cases  to  the  contrary) ;  Marquardt 
V.  Mason,  (la.)  54  N.  W.  R.  72  (holding,  on  the  authority  of 
Crow  V.  Brown,  supra,  that  property,  purchased  by  a  pensioner's 
wife  with  the  proceeds  of  a  pension  certificate  presented  by  him 
to  her,  was  not  to  be  subjected  to  the  payment  of  a  judgment 
recovered  against  the  pensioner  before  the  purchase) ;  Yates 
Co.  Nat.  B'k  V.  Carpenter,  119  N.  Y.  550  (holding  that,  where 
the  receipts  fi-om  a  pension  can  be  directly  traced  to  the  pur- 
chase of  property,  the  latter  is  exempt  from  execution)  ;  Fok- 
chow  V.  Werner,  51  Wis.  85  (holding  that  the  specific  money 
received  from  the  government  in  payment  of  a  pension  cannot 
be  attached),  and  a  dictum  in  Hayward  v.  Clark,  supra  (simi- 
lar in  effect  to  the  rulings  in  the  case  just  cited).  I  am  not 
unmindful  of  the  fact  that  there  are  a  number  of  authorities  to 
the  contrary.  Besides  in  the  overruled  Iowa  cases  (Webb  v. 
Holt,  57  la.  712;  Triplett  v.  Graham,  58  Id.  185;  Farmer  v. 
I^umer,  64  Id.  690 ;  Baugh  v.  Barrett,  69  Id.  495  ;  Foster  v. 
Byrae,  76  Id.  295,  300),  the  doctrine  that  the  exemption  from 
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seizure  enacted  by  U.  S.  Revised  Statutes,  sec.  4747,  extends 
only  to  pension  money  remaining  in  the  pension  oflBce  or  its 
agencies,  or  while  in  course  of  transmission,  and  not  to  pension 
money  paid  and  in  possession  of  the  pensioner  or  to  property 
bought  with  such  money  in  his  or  his  wife's  name,  seems  to  be 
maintained  in  the  following :  State  v.  61d*g  Ass'n,  44  N.  J.  L. 
876 ;  Spelman  v.  Aldrich,  126  Mass.  117 ;  Faurote  v.  Carr,  108 
lud.  126 ;  Robion  v.  Walker,  82  Ky.  61 ;  (overruling  Eckert 
V.  McKee,  9  Bush,  S55)  ;  Johnson  v.  Elkins,  (Ky.)  13  S.  W. 
R.  448 ;  McFarland  v.  Fish,  34  W.  Va.  548 ;  Friend  v.  Garce- 
Ion,  77  Me.  26  (citing  Knapp  v.  Beattie,  70  Id.  410,  and  the 
overruled  Iowa  cases) ;  Berry  v.  Berry,  84  Id.  541 ;  Cranz  v. 
White,  27  Kan.  319;  FulwiUer  v.  Infield,  6  Ohio  0.  C.  36. 
They  are,  however,  clearly  inconsistent  with  the  latest  deliver- 
ance of  our  Supi'eme  Court  on  the  subject  to  which  they  relate, 
Holmes  v.  Tallada,  supra,  and  therefore  not  applicable  to  the 
question  before  me.  Under  that  decision,  and  those  of  other 
states  which  agree  with  it,  it  is  my  duty  to  hold  that  pension 
money  in  the  hands  of  a  pensioner,  and  property  acquired  by 
him  or  his  wife  with  such  money,  are  exempt  from  execution  ; 
and  that,  I  think,  settles  this  case 

"  When  the  defendant  placed  his  check  with  the  Farmers' 
Bank  for  collection  and  after  collection  by  it  received  a  credit 
with  the  bank  for  the  amount,  what  did  he  do?  He  did  not 
receive  the  money.  The  bank  received  it.  The  bank,  however, 
does  not  hold  it  for  him  as  his  bailee.  The  deposit  made  the 
money  paid  upon  the  pension  check  the  property  of  the  bank : 
Thompson  v.  Riggs,  5  Wall.  (U.  S.  )  663,  678 ;  Scammon  v. 
KimbaU,  92  U.  S.  362,  369,  370 ;  Bank  v.  Jones,  42  Pa.  536, 
637.  In  return,  the  bank  became  debtor  to  the  defendant  for 
that  amount :  Bank  v.  King,  57  Id.  202,  205 ;  Thompson  v. 
Riggs,  supra;  Florence  Mining  Co.  v.  Brown,  124  U.  S.  391 ; 
i.  6.,  the  defendant  became  the  holder  of  a  claim  upon  the  bank, 
a  chose  in  action :  Nat.  B'k  v.  Millard,  10  Wall.  (U.  S.)  152, 
157,  and  cases  thei*e  cited.  In  other  words,  in  exchange  for 
the  money  paid  by  the  government  of  the  United  States  as  a 
pension  to  the  defendant,  the  latter  became  the  owner  of  another 
kind  of  property  (for  a  chose  in  action  is  property :  Carlton  v. 
Carlton,  72  Me.  115,  116 ;  Ides  v.  Harwood,  30  Minn.  195 ; 
Vaughn  v.  Muiii'eesboro,  96  N.  C.  317),  viz.,  a  credit  with  the 
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bank  which  enabled  him  to  draw  upon  it.  This  property,  there- 
fore (for  a  credit  is  property :  People  v.  Worthington,  21  111. 
171),  being  acquired  with  pension  money  and  in  the  hands  of 
the  pensioner,  was,  under  the  decisions  I  must  regard  as  con- 
clusive upon  me,  exempt  from  seizure  for  the  owner's,  the  de- 
fendant's, debts  under  the  law  of  this  state. 

"  Neither  can  I  perceive  any  inconsistency  in  this  respect 
between  the  decision  in  Holmes  v.  Tallada,  supra,  which  I  am 
*  following,  and  that  in  Rozelle  v.  Rhodes,  116  Pa.  129,  relied 
upon  by  plaintiffs  counsel.  The  language  of  the  Supi-eme 
Court  must  be  understood  with  reference  to  the  facts  to  which 
it  was  applied  :  Bank  v.  King,  57  Pa.  202,  208 ;  Hart  v.  Carroll, 
85  Id.  508,  511.  The  money  attached  in  Rozelle  v.  Rhodes, 
supra,  was  pension  money.  But  it  was  neither  in  the  hands  of 
the  pensioner,  nor  was  it,  by  a  general  deposit  in  a  bank,  con- 
verted into  another  species  of  property.  It  had  been  placed 
by  the  pensioner  in  the  hands  of  another  as  a  bailee  for  saf^ 
keeping,  the  identical  money  to  be  returned  to  the  pensioner. 
It  was  held,  that,  thus  in  the  hands  of  the  bailee,  it  might  be 
attached.  It  may  not  be  clear  to  me  why  this  should  be  so, 
whilst  in  the  pensioner's  hands  or  converted  into  some  other 
kind  of  property  it  would  not  be  liable.  But  it  is  enough  for 
us  that  it  has  been  so  decided,  that  the  present  case  falls  with- 
in the  latter  category,  and  that,  therefore,  the  decision  in  Ro- 
zelle V.  Rhodes,  supra,  is  not  here  applicable. 

"  There  are,  indeed,  in  Holmes  v.  Tallada,  supra,  two  expres- 
sions that  may  be  referred  to  as  making  against  my  interpreta- 
tion of  that  decision.  The  Chief  Justice,  on  page  136,  says: 
(1)  '  We  need  not  discuss  the  question  whether  property  pur- 
chased by  a  pensioner  with  the  pension  money  and  held  in  his 
own  Qame  would  be  liable  to  execution  for  his  debts.  No  such 
question  is  before  us ; ' — and  (2)  '  In  Rozelle  v.  Rhodes,  116  Pa. 
129,  the  pensioner  had  deposited  the  pension  money  with  a  bailee 
for  safe  keeping,  and  it  was  held  that  it  could  be  attached  in  the 
hands  of  the  bailee.  So  here,  if  Jackson  Tallada  had  deposited 
this  money  in  his  own  name  in  bank,  it  might,  under  the  au- 
thority cited,  have  been  liable  to  attachment.'  (1)  The  former 
of  these  observations  simply  amounts  to  a  declaration  of  that 
which,  without  it,  is  self  evident,  viz.,  that  the  facts  of  the  case 
were  not  such  as  to  render  the  decision  upon  them  an  express 
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decision  of  the  status  of  property  acquired  with  pension  money 
while  in  the  hands  of  the  pensioner.  That,  however,  the  point 
is  incidentally  covered, — that  the  proper  rule  upon  it  results 
logically  from  the  decision  of  the  precise  question  in  the  case, 
ia  not  excluded  by  that  statement.  Nor,  of  course,  can  the 
latter,  by  any  possibility,. be  construed  «s  being  even  an  inti- 
mation that  such  property  acquired  with  pension  money  would 
not,  in  the  hands  of  the  pensioner,  be  exempt.  (2)  In  the 
other,  the  first  sentence  is  but  an  accumte  statement  of  what 
was  decided  in  the  earlier  case,  and  a  recognition  of  it  as  au- 
thority to  that  extent  and  no  farther.  The  second  sentence, 
following  in  immediate  sequence,  must  be  read  in  connection 
with  the  first.  So  read,  the  word  '  deposit '  obviously  has  refer- 
ence to  a  special  deposit,  such  as  was  proven  and  passed  upon 
in  the  earlier  case,  and  is  mentioned  in  Thompson  v.  Riggs,  ubi 
supra.  If,  however,  the  learned  Chief  Justice  had  in  mind  a 
general  deposit  in  a  bank,  then  it  is  equally  clear  that,  that  ques- 
tion not  being  before  the  coui-t,  the  observation  is  to  be  taken 
as  intended  merely  for  illustration  or  as  an  obiter  dictum,  and 
in  either  aspect,  upon  a  very  familiar  principle,  not  authorita- 
tive. 

"It  would*  be  an  omission  not  to  refer,  in  concluding  my 
discussion  of  this  subject,  to  seveml  decisions,  which,  though 
not  binding  upon  me,  are  entitled  to  great  respect  and  support 
the  views  I  have  expressed.  In  Moore  v.  March,  16  W.  N. 
239  (1885),  the  C.  P.  of  Clearfield  county,  per  Krebs,  P.  J., 
held  a  deposit  by  a  pensioner  of  pension  money  in  a  bank  not 
attachable.  In  Clark  v.  Ingraham,  38  Leg.  Int.  393  (1881), 
where  defendant,  a  pensioner,  had  directed  his  banker,  through 
whom  the  pension  had  been  collected,  to  give  to  defendant's 
wife  a  certificate  of  deposit  for  an  unused  balance  of  the  pension 
money,  it  was  held  by  the  C.  P.  of  Tioga  county,  per  Williams, 
P-  J.,  that  this  deposit  could  not  be  attached  for  the  defend- 
ant's debt.  In  Stfjckwell  v.  Maloue  Bank,  36  Hun,  583,  it  was 
decided  that  moneys  received  from  a  pension  and  deposited  in 
^bank  in  the  name  of  the  pensioner  were  not  subject  to  seizure 
"}'  his  creditors,  the  claim  of  the  pensioner  upon  the  bank  by 
virtue  of  the  deposit  representing  the  pension  money  itself. 
True,  this  decision  is  directly  based,  not  upon  U.  S.  Revised 
Statute,  sec.  4747,  but  upon  the  N.  Y.  Civil  Code,  sec.  1393, 
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providing  that  *  A  pension  ....  gi-anted  by  the  United  States 
....  for  military  ....  services  ....  is  ...  .  exempt  from 
levy  and  sale  by  virtue  of  an  execution  ....  or  in  any  other 
legal.  .  •  .  proceeding.'  But  it  is  manifest  that  this  enactment 
does  not  make  the  matter  any  clearer,  or  go  any  farther  than  the 
federal  statute  with  which  we  are  here  concerned.  The  latter 
speaks  of  any  ^sum  of  money  due  or  to  become  due  to  any  pen- 
sioner.' The  former  exempts  the  'pension'  granted  by  the 
United  States.  Now,  a  pension  is  defined  to  be  '  a  periodical 
allowance  granted  by  a  government  for  services  rendered :  * 
Anderson,  Law  Dic^  ad  verb.  The  word  *  pension '  as  used  in 
the  New  York  statute  is,  in  other  words,  identical  in  meaning 
^ith  the  'sum  of  money  due  or  to  become  due  to  any  pension- 
er,' as  used  in  the  act  of  Congress.  Hence,  if  the  one  is  to  be 
understood  as  including  property  acquired  by  means  of  the 
gratuity  received — such  as  a  credit  in  a  bank — ^the  other  ought 
to  include  it  also. 

'*  For  the  reasons  stated,  I  am  of  the  opinion  that  the  attach- 
ment ought  to  be  dissolved.  I  am  glad  to  be  able  so  to  hold, 
consistently  with  the  decisions  in  this  state,  as  I  understand 
them,  because,  apart  from  anj'  authority,  I  feel  very  cei-tain  that 
the  act  of  Congress  meant  to  exempt  pension  money,  or  prop- 
erty representing  pension  money,  in  whatsoever  form,  iu  the 
hands  of  the  pensioner,  from  liability  for  his  debts.  The  dec- 
laration that  it  *  shall  inure  wholly  to  the  benefit  of  such  pen- 
sioner,' following  so  closely  upon  the  direction  that  it  shall  not 
be  liable  to  attachment,  etc.,  clearly  indicates  that  its  appropri- 
ation, against  the  pensioner's  consent,  to  the  satisfaction  of  his 
debts  was  not  regarded  by  Congress  as  a  disposition  of  it  inur- 
ing to  his  benefit,  upon  the  principle  noscitur  a  sociis.  Hence 
that  declaration  is,  to  my  mind,  an  unmistakable  and  emphatic 
exemption  of  it  from  liability  to  attachment  by  his  creditoi-s." 

Rule  to  dissolve  made  absolute.     Plaintiffs  appealed. 

JError  assigned  was  making  rule  ab&olute. 

Adam  B.  RieseVy  Morris  H.  Sehaffer  with  him,  for  appellants 
cited :  Holmes  v.  Tallada,  125  Pa.  138  ;  Rozelle  v.  Rhodes,  116 
Pa.  129  ;  18  A.  &  E.  Ency.  L.  294,  and  cases  cited  in  notes ;  7 
Id.  141 ;  Jardain  v.  Fairton  Saving  Fund  Assoc,  44  N.  J.  L. 
376  ;  Martin  v.  Bank,  (Vt.)  14  Atl.  R.  649. 
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Wm.  M.  Goodman,  Jeremiah  K.  Grant  with  him,  for  appel- 
lee, cited :  U.  S.  Revised  Statutes,  §§  4745,  4747  ;  Ara.  &  Eng. 
Ency.  of  Law,  vol.  18,  p.  254,  citing  Bouvier's  Law  Diet.  18 ; 
Holmes  v.  Talkda,  125  Pa.  136  ;  Moore  v.  Marsh,  16  W.  N.  289 ; 
Clark  V.  Ingraham,  88  Leg.  Int.  393. 

Per  Cueiam,  March  12,  1894: 

According  to  the  undisputed  evidence,  the  money  attached 
was  part  of  the  proceeds  of  the  pension  check  which  defend- 
ant deposited  with  the  garnishee  bank  for  collection.  It  was 
subject  to  his  check,  and  was  in  fact  part  of  his  pension  money 
which,  as  cash,  had  not  yet  come  into  his  hands.  In  view  of 
the  undisputed  facts,  the  learned  judge  of  the  common  pleas 
was  clearly  right  in  holding  that  under  the  act  of  Congress  the 
money  was  not  attachable.  That  act  provides  that  "  no  sum 
of  money  due  or  to  become  due  to  any  pensioner  shall  be  liable 
to  attachment,  levy  or  seizure  by  or  under  any  legal  or  equita- 
ble process  whatever,  whether  the  same  remains  with  the  pen- 
sion office,  or  any  officer  or  agent  thei-eof,  or  is  in  course  of 
transmission  to  the  pensioner  entitled  thereto,  but  shall  inure 
wholly  to  the  benefit  of  such  pensioner."  This  case  is  clearly 
ruled  by  the  principle  recognized  in  Holmes  v.  Tallada,  125  Pa. 
136,  and  other  cases  cited  in  the  opinion  of  the  court  below. 

The  decree  dissolving  the  attachment  is  therefore  affirmed, 
and  the  appeal  is  dismissed  with  costs  to  be  paid  by  the  appel- 
lants. 


Leedom  v.  Leedom,  Appellant. 

Evidence — Declarations  ofhtcsband  against  wife. 

The  declarations  of  a  husband  made  in  the  absence  of  his  wife  are  not 
admissible  against  the  wife. 

Evidence — Cross-examinaiibn. 

The  conti-adiction  of  plain tiflTs  own  testimony  is  a  matter  of  defence 
which  cannot  be  introduced  upon  cross-examination  of  plaintiff ^s  witness. 

Evidence — Employment  of  counsel  by  defendant. 

In  an  action  of  assumpsit  it  is  proper  to  permit  plaintiff  to  show  by  de- 
fendant, on  cross-examination,  that  defendant  did  not  himself  employ 
coonsel  to  defend  the  case. 
Vol.  CLX— 18 
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Argued  March  1,  1894.     Appeal,  No.  112,  Jan.  T.,  1894,  by 
diitfendant,  George  W.  Leedom,  from  judgment  of  C.  P.  Berks 
.  Co.,  Oct.  T.,  1891,  No.  87,  on  verdict  for  plaintiff,  Maggie  Lee- 
dom.   Before  Sterrbtt,  C.  J.,  Green,  Williams,  McCol- 
LUM  and  Dean,  J  J.     AflSrmed. 

Assumpsit  for  money  received  for  benefit  of  plaintiff. 

At  the  trial,  before  Ermentrout,  P.  J.,  plaintiff  introduced 
evidence  which  tended  to  show  that,  on  Feb.  4,  1888,  plaintiff 
received  a  check  for  9824.86  from  a  building  association,  and 
that  she  loaned  the  money  to  her  husband,  Edward  J.  Leedom, 
who  indorsed  the  check,  and  apparently  received  the  money. 
Mrs.  Leedom  testified  that  in  February,  1889,  her  husband  paid 
Iwick  to  her  5^800  which  she  kept  in  the  bouse,  and  on  March  1, 
1889,  it  was  placed  in  the  hands  of  defendant,  who  has  failed 
and  refused  to  return  it  to  her. 

Defendant  offered  to  show  by  declarations  of  plaintiff^s  hus- 
band that  the  building  association  money  drawn  Feb.  4,  1888, 
was  deposited  in  the  Fii'st  National  Bank  in  the  name  of  Ed- 
ward Leedom,  and  soon  thereafter  the  same  money  was  loaned 
to  his  brother,  John  Leedom,  a  note  taken  therefor,  which  is  the 
note  plaintiff  held  and  had  in  her  possession  until  1889,  when 
the  same  was  paid  back  into  the  hands  of  Edward  Leedom  and 
again  deposited  in  the  same  bank  in  his  own  name,  and  remained 
there  until  his  death,  Nov.  19,  1889.  This  offer  was  made  for 
the  purpose  of  tracing  this  identical  fund  from  the  time  it  was 
•paid  by  the  building  aRSOciation  up  to  the  time  of  Edward  Lee- 
dom's  death.  The  several  offers  were  objected  to  on  the 
ground  that  the  declarations  were  made  in  the  absence  of  the 
wife.  [1-3] 

The  plaintiff  proposed  to  show,  by  the  defendant,  on  cross- 
examination,  that  he,  defendant,  did  not  employ  counsel  to  de- 
fend this  case.     Admitted  under  objection.  [6] 

Witness  said  he  paid  counsel  with  his  own  money. 
^Counsel  for  defendant  handed  Bessie  Leedom,  plaintiffs 
daughter,  when  upon  the  stand  and  under  cross-examination, 
a  paper,  for  the  purpose  of  having  it  identified,  as  to  whether 
or  not  it  was  her  genuine  signature,  for  the  purpose  of  exhibit- 
ing the  paper  in  contiudiction  of  plaintiff,  who  had  testified 
that  she  had  never  applied  to  John  Leedom  for  financial  assist- 
ance or  received  any  from  him. 
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Objected  to,  fiiist,  because  it  is  manifest  that  the  purpose  for 
which  this  is  to  be  used  is  part  of  the  defence ;  its  relevancy 
can  only  be  tested  when  it  is  formally  offered  as  part  of  the  de- 
fence, and  the  contradiction  of  Mrs.  Leedom  is  a  matter  of 
defence ;  besides,  as  to  that  receipt,  it  being  irrevelant,  the  de- 
fendant is  bound  by  the  answer  which  Mi*s.  Leedom  made,  on 
the  principle  that  he  who  asks  an  irrelevant  question  on  cross- 
examination  is  bound  by  the  answer ;  second,  it  is  generally 
incompetent  and  inadmissible.  Objection  sustained.  Excep- 
tion. [6] 

Plaintiff  proposed  to  prove  by  Lawi-ence  Ressler  that  he  knew 
Edward  J.  Leedom  ;  that  in  the  month  of  Februarj^,  1889,  Ed- 
ward J.  Leedom  came  to  his  saloon  in  the  city  of  Reading,  hav- 
ing in  his  possession  a  large  amount  of  money  in  gold  and  in 
notes ;  that  he  was  giving  some  of  it  away  and  that  the  wit- 
ness told  him  that  he  should  take  that  money  home  and  give  it 
to  his  wife.  This  for  the  pui-pose  of  showing  that  on  or  about 
the  middle  of  February,  1889,  at  the  time  at  which  the  plain- 
tiff alleges  that  her  husband  gave  her  this  money,  her  husband 
had  money  to  give  away ;  also,  for  the  purpose  of  answering 
that  part  of  the  defendant's  case  which  seeks  to  show  by  the 
condition  of  Edward  Leedom's  "bank  account  and  by  the  ex- 
tent of  his  estate,  that  he  did  not  have  $800  to  give  her  at  that 
time,  and  for  the  general  pui-poses  of  the  case.  Objected  to  as 
not  being  rebuttal,  and  as  generally  incompetent  and  inadmis- 
sible. 

The  Court :  The  facts  are  admitted  but  not  the  conversa- 
tion.   Exception.  [4] 

The  witness  testified  substantially  as  in  the  offer. 

By  Mr.  Derr :  A  reference  to  the  testimony  shows  that  the 
defendant's  counsel  did  inquire  of  Mrs.  Leedom  as  to  what  was 
said  by  her  husband  when  he  gave  her  this  $800.  I  desire  to 
call  your  honor's  attention  to  that,  and  renew  my  offer  to  ask 
her  what  else  was  said,  and  what  if  anything  was  said  about 
Mr.  Ressler. 

By  Mr.  Jacobs :  Objected  to ;  she  cannot  give  declarations 
against  the  defendant  made  by  other  parties,  in  his  absence. 

By  the  Court :  We  think  they  are  entitled  to  have  the  eon- 
versation,  in  so  far  as  it  may  be  relevant  to  this  issue,  inasmuch 
as  it  has  been  gone  into  somewhat  on  cross-examination.  Ad- 
nutted.    Exception  for  defendant. 
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By  Mr.  Derr :  Q.  State  all  that  was  said  by  your  husband  at 
the  time  when  he  handed  back  the  S800  to  you,  in  February, 
1889. 

Mr.  Jacobs :  Counsel  for  defendant  asks  what  is  proposed  to 
be  proven.  Is  it  what  other  people  said,  or  is  it  what  defend- 
ant should  have  said  ?  If  it  is  what  defendant  said,  there  is  no 
objection  to  it.  If  it  is  what  other  people  said  it  is  objected  to, 
for  the  reason  that,  on  cross-examination,  the  witness  was  not  j 
asked  what  was  said,  nor  to  give  the  whole  conversation,  and 
was  only  asked  whether  the  husband  did  not  say,  "  This  is 
your  money  from  the  building  association,*'  in  order  to  iden- 
tify the  money,  she  having  said  that  her  husband  had  given  her 
back  the  money,  and  any  inquiry  as  to  the  whole  conversation 
would  be  irrelevant.  The  act  of  a  party  or  a  portion  of  his 
words  may  be  proven  against  him,  we  admit,  but  it  is  in  rebut- 
tal only  that  the  whole  conversation  may  be  drawn  out  for  the 
purpose  of  explanation.  Here,  there  is  no  necessity  for  expla- 
nation, and  it  is  immaterial  and  irrelevant. 

Mr.  Keiser :  The  question  put  by  counsel  for  defendant,  in 
order  to  identify  this  particular  money,  were  not  words  proven 
against  the  party,  within  the  rule  of  Steckel  v.  Desh,  2  Penny. 
303,  313,  and  such  as  could  be  rebutted. 

Objection  overruled ;  exception  for  defendant.  [7] 

By  Mr.  Derr :  Q.  State  all  that  was  said  by  your  husband  at 
the  time  when  he  handed  back  the  $800  to  you,  in  February, 
1889.  A.  When  he  handed  back  the  money  to  me  he  says, 
"  Here  is  your  J800  coming  to  you  from  the  building  associa- 
tion." He  said,  "  I  have  been  away  at  Mr.  Ressler's  saloon, 
and  I  gave  some  money  away  while  I  was  there,  and  Mr.  Ress- 
ler  said,  '  Ed.,  you  go  home  and  give  this  money  to  your  wife,' 
and  here  it  is.  I  will  give  you  now  these  $800  coming  to  you 
from  the  building  association.'  " 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Ehrors  assigned  were  (1-7)  rulings  on  evidence,  quoting  bills 
of  exceptions  and  evidence. 

ff.  P.  Keiser  and  J.  H.  Jacobs^  (?.  B.  Stevens  with  them,  for 
appellant. 
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1^.]  ArpimeQts — Opinion  of  the  Court. 

Ot/rus  (?.  Derr^  for  appellee,  cited :  Hay  v.  Martin,  14  Atl.  R. 
341 ;  s.  c,  2  Mona.  526 ;  Jones  v.  McKee,  8  Pa.  500 ;  Bedford's 
Ap.,  40  Pa.  18 ;  Martin  v.  Rutt,  127  Pa.  888;  Evans  v.  Evans, 
IW  Pa.  672 ;  Jackson  v.  Litch,  62  Pa.  456 ;  Hughes  v.  West- 
moreland  Coal  Co.,  104  Pa.  213. 

Per  Curiam,  Mai-ch  12, 1894: 

This  case  hinged  on  questions  of  fact  which  were  exclusively 
for  the  consideration  of  the  jury.  There  is  no  complaint  as  to 
die  manner  in  which  said  questions  wei*e  submitted.  The  as- 
signments of  error  relate  solely  to  certain  rulings  of  the  learned 
trial  judge  on  questions  of  evidence.  The  first,  second,  third 
and  sixth  specifications  allege  error  in  rejecting  defendant's 
offers  of  testimony  therein  recited  respectively ;  and  the  remain- 
ing three  complain  of  the  admission  of  testimony  offered  on  be* 
half  of  the  plaintiff. 

We  have  considered  the  questions  thus  presented,  and  are 
not  convinced  that  there  is  any  substantial  error  in  either  of 
said  rulings.  There  appears  to  be  nothing  in  the  record  that 
requires  a  reversal  of  the  judgment. 

Judgment  afBrmed. 


Pennsylvania  Schuylkill  Valley  Railroad  v.  Philadelphia 
&  Reading  Railroad,  Appellant. 

RaUroads—Croasing  of  one  by  another— Equity^Act  of  June  19,  1871. 

A  court  of  equity  will  not,  under  the  act  of  June  19,  1871,  P.  L.  186 1, 
decree  the  construction  of  an  overhead  crossing,  where  the  cost  of  such 
crossing  would  be  so  great  as  to  prevent  the  construction  of  the  railroad. 

Equity — Pleading— Railroads — Municipal  consent — Waiver — Act  1871. 

A  railroad  company  filed  a  bill  under  the  act  of  June  19,  1871,  P.  L. 
1361,  in  which  they  alleged  that,  *'  under  authority  vested  in  them  by  law, 
tbey  have  sai-veyed,  asceitained,  located,  fixed,  marked,  and  determined 
upon  a  route  crossing  defendants^  line  for  two  branch  railroads.^^  De- 
fendants in  their  answer  averred  that  they  '*  have  no  knowledge  or  infor- 
mation otherwise  than  from  the  bill  and  cannot  set  forth  as  to  their  belief 
or  otherwise  as  to  whether  the  plaintifiis,  under  authority  vested  in  them 
by  law,  have  surveyed,  located,  fixed,  marked  and  determined  upon  the 
roates  for  a  branch  railroad  as  in  said  paragraph  set  forth,  and,  so  far  as 
the  same  are  material,  the  defendants  ask  that  the  plaintiff  be  held  to  due 
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proof  of  the  said  several  allegadons/^  Held,  that  the  question  as  to  the 
right  of  plaintiffs  to  cross  streets,  and  whether  the  consent  of  the  manioi> 
pality  had  been  obtained  for  the  construction  of  their  branches,  was  not 
raised  by  the  pleadings,  and  was  not  in  the  case. 

It  seems  that  a  milroad  company  is  not  required  to  obtain  the  consent  of 
the  municipality  for  the  construction  of  its  road  across  streets  which  are 
merely  plotted,  and  not  actually  opened. 

It  seems  that  the  municipality,  by  failure  to  object,  may  waive  the  neces- 
sity of  consent,  in  any  case,  at  least  as  far  as  another  railroad  is  ooncemed . 

Argued  March  1, 1894.  Appeal,  No.  86,  Jan.  T.,  1894,  by 
defendants,  from  decree  of  C.  P.  Berks  Co.,  Sept.  T.,  1893, 
No.  612,  on  bill  in  equity.  Before  Sterbett,  C.  J.,  Gbekn, 
Williams,  McCollum  and  Dean,  J  J.    Affirmed. 

Bill  in  equity  under  the  act  of  June  19,  1871,  P.  L.  1361,  to 
prevent  defendants  from  interfering  with  construction  of  a 
gmde  ciossing  by  plaintiffs.  [For  report  of  injunction  in  this 
case  to  prevent  interference  with  temporary  crossing  for  con- 
struction purposes,  see  151  Pa.  402.] 

Plaintiffs'  bill  alleged  that  ^^  under  authority  vested  in  them 
by  law,  they  have  surveyed,  ascertained,  located,  fixed,  marked 
and  determined  upon  a  route  for  two  branch  railroads,"  crossing 
defendants'  road,  to  two  manufacturing  establishments  in  the 
city  of  Reading.  That,  in  the  construction  of  one  branch,  it  is 
not  reasonably  pmcticable  to  avoid  a  grade  crossing.  That  they 
have  submitted  to  defendants  a  map  or  plan  of  said  cro^in^, 
and  have  endeavored  to  agree  with  defendants  therefor,  but 
have  been  unable  to  do  so.  That  defendants  object  to  the  mak- 
ing of  said  grade  crossing,  and  propose  forcibly  to  resist  the 
making  of  the  same,  and  unless  restrained  irreparable  injuiy 
will  be  done  to  plaintiffs. 

Defendants  in  their  answer  declared  that  they  "have  no 
knowledge  or  information  otherwise  than  from  the  bill,  and  can- 
not set  forth  as  to  their  belief  or  otherwise  as  to  whether  the 
plaintiffs,  under  authority  vested  in  them  bylaw,  have  surveyed, 
ascertained,  located,  fixed,  marked  and  determined  upon  the 
routes  for  a  branch  railroad  as  in  said  paragraph  set  forth,  and, 
so  far  as  the  same  are  material,  the  defendants  ask  that  the 
plaintiffs  be  held  to  due  proof  of  the  said  several  allegations.'* 

On  replication  filed,  Harrison-  Maltzberger,  Esq.,  was  ap- 
pointed examiner  and  Horace  Roland,  Esq.,  master.  The  lat- 
ter reported,  inter  alia,  as  follows : 
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''  At  the  point  of  crossing  in  question,  and  for  a  distance  of 
over  a  mile  in  either  direction,  the  main  lines  of  the  Schuylkill 
&  Lehigh  and  the  Pennsylvania  Schuylkill  Valley  Railroads 
parallel  each  other  at  a  distance  apart  of  only  about  21  feet 
between  their  nearest  mils.  The  roadbed  of  the  former  is  about 
one  and  one  half  feet  higher  than  that  of  the  latter.  To  cross 
at  grade  is  comparatively  easy  and  cheap.  The  actual  cost  of 
constructing  the  crossing  was  about  $850,  and  the  entire  cost 
of  plaintiff's  branch  and  crossing  together  is  $11,247.50.  la 
order  to  cross  overhead  it  would  be  necessary  to  attain  an  ele- 
vation above  the  pi'esent  crossing  of  about  21  feet  clear,  or  an 
elevation  of  about  25  feet  to  the  top  of  the  track  on  an  over- 
head bridge.  The  more  gradual  the  ascent  to  this  elevation 
the  greater  would  be  the  starting  distance  from  the  point  of 
crossing.  Your  master  gathers  from  the  testimony  that  for  the 
purpose  of  safe  and  convenient  use  with  the  usual  engines  and 
heavy  loads,  and  in  all  kinds  of  weather,  a  greater  grade  than 
two  feet  to  the  hundred  is  not  advisable.  The  attainment  of 
this  elevation  at  such  a  grade  would  indicate  a  starting  point 
some  twelve  hundred  feet  to  the  southward,  with  a  gradual  ap- 
proach, swinging  to  the  westward  from  the  line  of  the  plaintiff's 
road  before  making  such  a  curve  toward  the  bridge  as  would 
be  safe  and  convenient.  This  approach  would  close  projected 
streets  and  would  occupy  and  render  substantially  useless  for 
any  other  purpose  the  land  now  occupied  and  owned  by  the 
plaintiff  company  and  lying  to  the  west  of  its  trucks  to  the 
banks  of  the  Schuylkill  river.  In  anticipatioa  of  increased 
business  for  both  roads  in  the  future,  room  should  be  left  for 
the  multiplication  of  tracks,  thus  necessitating  a  long  and  ex- 
pensive overhead  structure.  Having  reached  the  eastern  side, 
the  descent  from  the  bridge  must  of  needs  be  almost  as  grad- 
ual as  the  approach  on  the  western  side,  while  at  the  same  time 
affecting  the  topography  of  the  city  sti*eets  and  doing  damage 
to  private  property  as  before  stated.  The  expense  of  this 
method  of  crossing  in  excess  of  the  cost  of  the  present  grade 
crossing,  is  variously  estimated  by  the  witnesses  at  from  about 
#40,000  to  $87,000,  irrespective  of  the  damages  to  the  affected 
property  and  sti-eets.  The  variance  between  these  estimates  is 
accounted  for  in  mattei*s  affecting  the  length  and  breadth,  height 
and  depth  of  the  bridge  and  approaches,  and  the  materials  and 
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character  of  work  in  their  construction.  It  is  safe  to  conclude 
that  for  a  permanent  overhead  crossing,  good  and  substantial, 
of  sufficient  length  to  permit  additional  trackage  for  both  roada, 
with  gradual  approaches  and  easy  curves,  so  as  to  be  safely  and 
conveniently  used  with  ordinai-y  engines,  including  incidental 
damages  to  be  paid  to  third  pai'ties,  an  outlay  of  at  least  $60,000 
would  be  rendered  necessary.  The  superintendent  of  the  Penn- 
sylvania Schuylkill  Valley  Railroad  Company  testifies  that,  if 
compelled  to  cross  overhead,  in  view  of  the  expense  and  the 
uncertainty  of  an  adequate  return  from  the  enterpiise,  the  com- 
pany would  abandon  it,  and  in  this  he  is  sustained  by  a  num- 
ber of  other  witnesses.  [Under  all  the  facts  and  circumstances 
of  the  case  it  would  not  be  reasonably  practicable  to  avoid  a 
grade  crossing  in  this  case.]  "  [1] 
'  The  master  recommended  a  decree  authorizing,  under  cer- 
tain restrictions  and  conditions,  the  construction  of  a  grade 
crossing,  under  the  act  of  June  19,  1871,  §  2. 

On  exceptions  to  the  master's  report,  the  court,  in  an  opin- 
ion by  Ermentrout,  P.  J.,  referred  the  report  back  to  the 
master  to  report  expressly  on  the  following  questions :  (1)  What 
restrictions,  if  any,  are  placed  upon  the  plaintiffs  by  the  act  of 
April  4,  1868,  P.  L.  62?  (2)  Have  plaintiffs  authority  to  con- 
struct the  branch  roads  set  out  in  plaintiffs'  bill?  (3)  What 
authorit}'  or  consent  have  plaintiffs  received,  if  any,  from  the 
city  of  Reading  to  occupy  the  streets  mentioned  in  their  pi*(>- 
posed  route  ?  (4)  Can  a  decree  for  grade  crossing  be  properly 
made  under  the  present  bill  ? 

The  master,  in  a  supplementary  report,  found  as  follows : 

^^Ist.  Although  it  does  not  expressly  and  affirmatively  appear 
in  the  examiner's  notes  of  testimony  that  the  plaintiff  company 
is  incorporated  under  the  act  of  April  4, 1868,  P.  L.  62,  and  its 
supplements,  the  undenied  averment  to  that  effect  in  defeud- 
ants'  answer  justifies  the  conclusion  that  such  is  the  fact.  Ap- 
peal of  Rowley  et  al.,  115  Pa.  160;  Smith  v.  Ewing,  151  Pa. 
256. 

"  This  act  provides,  inter  alia,  that  any  company  incorpo- 
lated  under  this  act  shall  have  authority  to  construct  such 
branches  from  its  main  line  as  it  may  deem  necessary  to  increase 
its  business  and  accommodate  the  trade  and  travel  of  the  pub- 
lic.   Section  9,  page  64. 
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^^  Section  10,  page  64,  provides  that  companies  formed  under 
the  provisions  of  this  act  shall  have  the  right  to  construct  roads 
80  as  to  ci-oss  at  grade  the  track  or  tracks  of  any  other  railroad 
in  this  commonwealth,  with  provisions  following  which  regu- 
late the  payment  of  the  expense  of  such  crossing  and  the 
maintenance  of  signals  to  pi-event  accidents. 

"Section  11,  same  page,  provides  that  companies  whose  roads 
shall  he  consti*ucted  under  the  provisions  of  this  act  shall  have 
the  right  to  connect  their  roiids  with  roads  of  a  similar  charac- 
ter, etc. 

*^  Section  12,  page  65,  provides,  inter  alia,  that  this  act  shall 
not  be  so  construed  as  to  authorize  ....  any  corpomtion 
formed  under  this  act  to  enter  upon  and  occupy  any  street,  lane 
or  alley,  in  any  incorporated  city  of  this  commonwealth,  with- 
out the  consent  of  such  city  having  been  first  obtained. 

"  2d.  Your  master  finds  from  the  testimony  that  the  plaintiff 
did  in  fact,  and  he  also  finds  that  the  plaintiff  did  under  au- 
thority vested  in  it  by  the  general  laws  pertaining  to  the  con- 
struction of  railroads,  survey,  ascertain,  locate,  fix,  mark  and 
determine  upon  the  routes  of  two  bmnch  railroads  as  set  foi*th 
in  the  bill  and  as  manifested  by  drawings  put  in  evidence  and 
filed;  also  that  the  said  routes  and  branches  were  formally 
adopted  by  the  board  of  directors  of  the  plaintiff  company  by 
resolution  of  July  12,  1889,  a  certified  copy  of  which  is  in  evi- 
dence and  annexed  herewith,  and  that  the  said  branches  have 
since  been  constructed.  The  testimony  of  the  witnesses  who 
were  questioned  in  relation  to  the  subject  establishes  the  fact 
that  these  shoi-t  lines  of  road  are  more  than  mere  sidings,  and 
are  entitled  to  be  named  branches,  and  that  plaintiff  company 
deems  them  necessai7  to  inci*ease  its  business  and  accommodate 
the  trade  of  the  public.  At  present  they  would  serve  no  pur- 
poses for  public  travel.  The  branches  are  of  considemble  length 
and  traverse  considerable  territorj',  as  is  apparent  from  the 
drafts  in  evidence.  They  cross  a  number  of  the  projected  streets 
of  the  city  of  Reading  as  well  as  the  premises  of  a  number  of 
private  owners.  Your  master  does  not,  therefore,  find  as  a  fact 
as  stated  in  defendants'  answer  that  the  said  branch  ^  is  located 
at  grade  over  the  property  of  the  Schuylkill  &  Lehigh  Railroad 
Company,  which  land  has  been  appropriated  and  used  exclu- 
sively by  the  defendant  companies  for  railroad  purposes.'     This 
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statement  is  in  a  sense  true  of  the  mere  crossing,  but  not  of 
the  entire  branch  or  branches.  The  other  matters  contained  in 
the  bill  and  answer  are  either  solely  matters  of  law,  or  your 
master's  previous  report  has  fully  stated  the  facts  pertaining 
thereto. 

"  8d.  Your  master  erred  in  stating  in  the  6th  paragraph  of 
his  previous  findings  of  fact,  that  the  streets  and  alleys  in  the 
territory  involved  in  this  controversy  all  remain  unopened. 
Centre  avenue,  which  is  crossed  by  the  branch  to  the  National 
Bolt,  Nut  &  Rivet  Works,  is  an  old  and  much  traveled  road. 
Exeter  street,  also  crossed  by  said  bmnch,  is  likewise  opened 
and  leads  from  Centre  avenue  toward  the  Schuylkill  river. 
The  only  other  opened  road  or  avenue  in  the  vicinity  leads 
from  said  Centre  avenue  toward  the  river,  but  before  reaching 
plaintiffs  'branch  it  abruptly  turns  southward  and  thus  avoids 
it.  The  branch  leading  to  the  Reading  Foundry  Company, 
Limited,  encounteis  no  opened  street  or  avenue.  The  several 
railroads  occupy  and  obliterate  in  this  neighborhood  what  was 
formerly  known  as  the  River  road.  These  conclusions  are  jus- 
tified partly  from  the  maps  in  evidence  and  the  examiner's 
notes,  and  partly  from  pei-sonal  inspection  of  the  entire  locality 
made  by  the  master.  It  appeal's  that  defendant's  railroad  was 
constructed  there  almost  twenty  years  ago  and  the  plaintiff's 
railroad  about  eight  years  ago.  The  grade  crossing,  as  sought 
for  and  as  now  existing,  occupies  mainly  the  junction  of  Pike 
street  with  what  was  the  River  road,  but  said  Pike  street  re- 
mains unopened  and  is  only  indicated  on  the  topographical  sur- 
vey of  the  city. 

"  4th.  At  the  previous  consideration  of  this  case  no  evidence 
was  submitted  to  your  master  touching  that  which  is  now  made 
an  important  feature  of  the  controversy,  namely,  the  right  of 
plaintiff  company  to  ci*oss  or  occupy  the  city  streets  in  the  ter- 
ritory covered  by  these  branches.  There  is  no  testimony  as  to 
the  consent  or  refusal  of  consent  by  city  councils  in  the  exam- 
iner's notes  of  testimony,  laid  before  your  master,  and,  thei-e- 
fore,  the  previous  report  is  silent  upon  the  subject.  It  was  for 
that  reason  that  your  master  declined  to  consider  the  legal  side 
of  the  question,  when  requested  by  defendant's  counsel  to  do 
so.  The  same  counsel  has  now  made  the  offer  of  testimony 
heretofore  recited  with  plaintiffs'  objections,  which  offer  is  de- 
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signed  to  formally  introduce  the  question  for  adjudication. 
Whether  this  offer  can  be  received  now  and  by  one  whose  oflSce 
Is  only  that  of  roaster,  and  whether  it  can  properly  be  the  basis 
of  findings  of  fact  or  of  a  final  decree,  are  serious  points  to  be 
well  considered  hereafter.  But  inasmuch  as  the  report  is  mainly 
referred  back  in  this  connection,  and  the  court  in  its  opinion  of 
reference  expressly  points  your  master  to  the  records  of  the  in- 
terlocutory proceedings  in  this  case,  the  master  is  justified  in 
stating  that  he  does  find  upon  the  records  filed  in  this  case  an 
answer  made  by  defendants  to  plaintiffs  petition  for  leave  to 
renew  motion  for  injunction,  etc.,  in  which  the  defendants  deny 
.  the  right  of  plaintiff  to  construct  these  branches,  and  aver  by 
way  of  reason  that  the  consent  of  the  councils  of  the  city  for 
plaintiff  to  occupy  the  said  streets  has  not  been  obtained,  but 
that  on  the  contrary  the  said  councils  have  expressly  refused 
such  privilege ;  and  further,  that  to  this  answer  are  annexed 
certified  copies  of  the  files  of  select  and  common  councils,  certi- 
fied by  the  city  clerk,  manifesting  the  withholding  of  such  leave. 
Whether  any  other  proceedings  were  ever  had  in  councils  does 
not  appear.  Plaintiff  company  claims  to  have  the  necessary 
consent,  but  this  is  all  your  master  has  before  him  expressly 
relating  to  the  subject. 

^^  Having  noticed  so  much  of  the  record,  it  is  but  fair  to  heed 
the  plaintiff's  request,  and  to  mention  that,  notwithstanding 
the  answer  thus  made  by  defendants,  the  court,  although  re- 
fusing to  award  a  preliminary  injunction  as  pi-ayed  for,  allowed 
the  plaintiffs  to  construct  a  temporary  crossing  for  construction 
purposes  in  building  the  said  branches,  thus  recognizing  the 
right  to  build  the  branches.  This  order  has  not  been  interfered 
with  by  the  Supreme  Court  in  the  appeal  taken  thereto  to 
No.  179  July  Term,  1892  [151  Pa.  402].  The  testimony  be- 
fore your  master  discloses  that  the  plaintiff  completely  con- 
structed these  branches  in  the  summer  of  1891  at  an  expense 
of  about  $11,000,  or  a  total,  including  the  cost  of  ci'ossing,  of 
111,247.50,  and  papers  filed  with  the  i-ecords  of  the  case  indi- 
cate an  occasional  use,  under  leave  of  the  court,  of  the  crossing 
and  branches,  for  the  transportation  of  the  pix>perty  of  third 
parties; 

**6th.  Defendants  in  their  answer  aver  ^  that  the  grade  cross- 
ing as  proposed,  will  hinder  and  delay  the  defendants  in  their 
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movement  of  traffic  and  will  work  irreparable  injury  to  them.' 
They  do  not  aver,  nor  have  they  produced  any  testimony  to 
show  that  any  injur}'  will  result  to  them  by  reason  of  the  oc- 
cupancy by  plaintiff  of  the  city  streets,  nor  do  they  show  any 
complaint  on  the  part  of  the  officera  of  the  commonwealth,  the 
municipality,  or  the  public." 

The  master's  conclusions  of  law  were  as  follows : 

^'  The  provisioQs  of  sections  10,  11  and  12  of  the  act  of  1868 
are  in  no  way  abridged  or  modified  except  by  the  act  of  June  19,. 
1871,  P.  L.  1861,  §  2,  which  provides  that  *if  in  the  judgment 
of  such  court  it  is  reasonably  practicable  to  avoid  a  grade  cross- 
ing they  shall  by  their  process  prevent  a  crossing  at  grade : ' 
Pittsburgh  &  Connellsville  R.  R.  v.  Southwest  P.  R.  R.,  77 
Pa.  173. 

'^  The  substance  of  these  provisions  is  thus  condensed  in  arti- 
cle 17,  section  1,  of  the  constitution  of  Pennsylvania :  '  Every 
railroad  company  shall  have  the  right  with  its  road  to  intersect, 
connect  with,  or  cross  any  other  railroad.' 

"  Thus  is  the  right  recognized  for  one  railroad  either  to  in- 
tei'sect,  connect  with,  or  cross  another.  The  acts  of  assembly 
and  the  constitution  expressly  make  it  optional  as  to  which 
shall  be  done,  when  the  occasion  aiises  for  adopting  one  course 
or  another:  Northern  Central  R.  Co.'s  Ap.,  108  Pa.  628." 

After  citing  and  quoting  from  Baltimoi-e  &  Cumberland 
Valley  R.  R.  Extension  Co.'s  Ap.,  10  W.  N.  530 ;  P.  R.  R.  Co.'s 
Ap.,  116  Pa.  65 ;  Moosic  Mountain  &  C.  R.  R.  Co.'s  Ap.,  13 
Atl.  R.  915 ;  N.  Cent  Ry.  Co.'s  Ap.,  103  Pa.  621,  the  master 
continues: 

"  The  Supreme  Court  has  in  Peny  County  R.  R.  Extension 
Co.  V.  Newport  &  Sherman's  Valley  R.  R.  Co.,  150  Pa.  193, 
and  in  Pa.  R.  R.  Co.  v.  Biuddock  Electric  R.  R.  Co.,  152  Pa. 
116,  pronounced  that  grade  crossings  are  only  to  be  allowed 
iu  cases  of  imperious  necessity.  Your  master  does  not  under- 
stand that  the  mere  optional  right  of  the  plaintiff  to  connect 
with  defendants'  itiilroad  has  any  bearing  in  determining  the 
necessity  for  a  grade  ci-ossing.  If  the  plaintiff  company  has  a 
right  to  build  branches,  it  has  the  right  to  cross  defendants' 
railroad  in  some  manner  in  order  to  reach  and  operate  them, 
and  all  that  the  act  of  June  19, 1871,  prohibits  is  a  grade  cross- 
ing, if  it  is  i-easonably  practicable  to  avoid  it  under  all  the  facts 
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and  circumstances  as  above  outlined  in  accordance  with  the 
adjudications :  Northern  Central  R.  R.  Co.'s  Ap.,  108  Pa.  628. 
The  imperious  necessity  to  cross  at  grade,  which  the  courts 
have  in  contemplation,  can  have  no  greater  significance  than 
the  reasonable  practicability  contemplated  in  the  act,  and  con- 
strued by  the  same  court.  It  is  not  claimed  here  that  (as  it 
appeared  in  the  Perry  County  Railroad  case,  supra)  the  plain- 
tiff company  can  adopt  some  other  and  more  practicable  route ; 
nor  can  it  be  said  of  the  case  at  hand  that  it  is  controlled  by 
the  ruling  in  Pa.  R.  R.  Co.  v.  Bmddock  Electric  Railroad  Co., 
supra,  which  is  expressly  based  upon  the  fact  ^  that  a  grade 
crossing  at  the  place  selected  is  so  exceedingly  dangerous  that 
it  should  not  be  allowed,  if  there  is  any  power  in  the  court  to 
prevent  it,'  and  further  upon  the  ground  that  'all  the  environ- 
ments of  the  crossing  co-operate  in  making  it  exceedingly  per- 
ilous,— so  exceptionally  dangerous,  indeed,  that  it  is  surprising 
that  the  directors  of  the  company  are  willing  to  imperil  the 
lives  and  limbs  of  their  patrons  by  attempting  to  cross  at  grade.' 

^  It  therefore  seems  reasonable  and  proper  to  conclude  that 
if  the  plaintiff  in  this  case  has  a  right  to  build  and  operate  its 
branches  as  proposed,  the  right  is  established  to  cross  defend- 
ants' railroad  at  grade,  and  that,  as  this  proceeding  is  regarded 
as  adequate,  the  decree  as  recommended  should  be  adopted  by 
the  court. 

"  This  brings  us  to  an  inquiry  into  plaintiff's  right  to  con- 
struct the  branches  as  set  out  in  the  bill.  We  have  seen  that 
section  9  of  act  of  April  4,  1868,  confers  upon  plaintiff  com- 
pany *  authority  to  construct  such  branches  from  its  main  line 
as  it  may  deem  necessary  to  increase  its  business  and  accom- 
modate tlie  trade  and  travel  of  the  public,'  and  we  have  in  evi- 
dence the  resolution  of  the  board  of  directors  adopting  the 
roates  as  laid  out.  That  these  are  branches,  and  that  the  com- 
pany has  in  general  right  to  construct  the  same  in  the  discretion 
of  its  president  and  directors,  does  not  appear  to  admit  of  a  doubt, 
in  view  of  the  evidence  and  the  law :  W.  Pa.  R.  R.  Co.'s  Ap., 
99  Pa.  155 ;  McAboy's  Ap.,  107  Pa.  548.  E\-en  if  they  should 
properly  be  called  'sidings,'  as  claimed  in  defendants' answer, 
the  same  ruling  will  apply :  Getz's  Ap.,  10  W.  N.  458. 

"  This  introduces  us  face  to  face  with  defendants'  contention 
that  the  consent  of  the  city  to  occupy  the  streets  touched  by 


Digitized  by 


Google 


286  PA.  SCH.  V.  R.  R.  v.  PHILA.  Sc  READ.  R.  R.,  Appellant. 

Master's  Report.  [160  Pa. 

these  branches  was  never  obtained,  and  that  therefore  plaintiff 
has  no  right  to  construct  the  same,  and,  in  consequence,  as  the 
crossing  would  serve  no  purpose,  the  right  to  construct  it  will 
likewise  fall.  A  consideration  of  this  proposition  involves 
amongst  other  points  the  following :  (1)  Is  this  issue  raised 
by  the  pleadings  before  us  ?  (2)  Is  there  any  competent  or  con- 
trolling testimony  before  your  master  on  the  subject  ?  (8)  Ai*e 
unopened  streets,  as  well  as  opened  streets,  contemplated  by  the 
act  of  April  4,  1868  ?  (4)  Have  defendants  shown  any  stand- 
ing or  injur}'  in  this  case  which  entitles  them  to  interpose  such 
a  gi'ound  against  the  grade  crossing  ?  (5)  In  view  of  all  that 
appears  in  this  case,  should  it  not  be  assumed  that  municipal 
consent  has  been  granted  ? 

"  1st.  In  paragraph  two  of  plaintiff's  bill  it  is  alleged  that 
'  they,  under  authority  vested  in  them  by  law,  have  surveyed, 
ascertained,  located,  fixed,  and  determined  upon  the  routes  for 
two  branch  railroads,'  etc.  To  this  part  of  the  bill  defendants 
answer  in  their  second  paragraph  that  *  they  have  no  knowl- 
edge ....  as  to  whether  plaintiffs,  under  authority  vested  in 
them  by  law,  have  surveyed,  ascertained,  located,  fixed,  marked, 
and  determined  upon  the  route  for  a  branch  railroad,'  and  they 
proceed  to  call  upon  plaintiff  to  make  proof  of  these  allega- 
tions. Manifestly  this  has  nothing  to  do  with  the  consent  of 
the  city  to  occupy  the  streets,  and  nowhere  else  in  the  bill  or 
the  answer  does  any  matter  appear  pertinent  to  that  subject. 
It  is  true  that  the  act  of  April  4,  1868,  makes  it  the  duty  of 
the  milroad  company  to  first  obtain  the  consent  of  the  city  be- 
fore it  occupies  its  streets,  but  your  master  cannot  believe  that 
in  every  proceeding  seeking  to  have  the  manner  of  crossing  an- 
other regulated  by  the  courts  it  is  incumbent  upon  the  plaintiff 
company  to  show,  as  a  condition  precedent,  that  all  its  chaiter 
restrictions  affecting  the  right  of  third  parties  have  been  over- 
come. If  such  were  the  case,  in  every  proceeding  instituted 
by  the  railroad  company,  the  preliminaries  to  be  established 
would  be  more  burdensome  and  voluminous  than  the  main  mat- 
ters of  the  issue.*  If  such  were  the  requirements,  the  railroad 
at  its  very  start  must  needs  show  that  every  right  which  will 
be  affected  before  the  completion  of  its  contemplated  undei"- 
takings  has  been  acquired  or  quieted.  Had  defendants  even 
demanded  proof  of  plaintiffs'  right  to  occupy  the  streets  with 
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portions  of  their  proposed  branches,  it  is  doubtful  whether  the 
law  is  so  rigid  aa  to  exact  a  compliance  with  the  demand.  Cer- 
tainly in  the  abs^ce  of  such  an  issue  in  the  pleadings,  such  a 
question  must  be  jforeign  and  irrelevant.  [Plaintiff  has  proven 
all  the  allegations  of  the  bill  and  all  that  defendants  denied, 
and  this  should  be  sufficient.]   [2] 

'^  2d.  In  order  to  supplement  the  pleadings  and  to  supply 
what  defendants  regai-d  as  an  omission,  they  seek  to  introduce 
the  subject  b}' offering  in  evidence  their  answer  made  to  a  peti- 
tion in  this  case  for  leave  to  renew  motion  for  injunction,  to- 
gether with  certified  copies  of  ordinances  of  the  city  counciku 
showing  a  refusal  to  consent  to  occupy  these  streets. 

"It  is  proper  at  this  juncture  for  your  master  to  say  that  his 
appointment  confers  upon  him  none  of  the  powers  of  examiner, 
and  he  therefore  has  no  power  to  hear  or  receive  testimony : 
Burton  v.  Peteison,  4  W.  N.  526 ;  Freeman  v.  Stine,  13  Phila. 
28.  Even  an  application  to  court  for  leave  to  present  additional 
testimony  would  not  be  favored :  Burton's  Ap.,  93  Pa.  214. 

"Nor  is  the  character  of  the  evidence  offered  such  as  can  be 
made  the  basis  of  a  final  decree.  This  is  a  mere  answer  in  a 
preliminary  or  interlocutory  proceeding,  to  which  is  appended 
a  formal  affidavit,  together  with  copies  of  the  records  of  coun- 
cils certified  by  the  city  clerk.  They  are  only  ex  parte  in  their 
character,  and  are  not  conclusive  of  the  facts  stated  therein : 
Pittsburgh's  Ap.,  79  Pa.  817. 

*'  Your  master,  however,  is  but  the  officer  of  the  court,  and 
as  the  learned  president  judge,  in  his  opinion  of  reference,  has 
regai'ded  this  evidence  and  has  pointed  the  master's  attention 
to  it,  it  must  be  noticed  for  all  it  is  worth,  and  the  deduction 
therefrom  plainly  is  that  the  action  of  councils  under  those  or- 
dinances was  adverse  to  granting  consent  to  plaintiff  to  occupy 
the  said  street  with  its  branches,  and  that  on  July  6,  1891, 
plaintiff  did  not  have  such  consent  from  the  city  of  Reading. 

"  8d.  Are  unopened  streets  contemplated  by  the  act  of  April  4, 
1868?  The  only  opened  streets  crossed  by  the  branch  in  pro- 
ceeding northward  to  the  National  Bolt,  Nut  and  Rivet  Works 
are  Centre  avenue  and  Exeter  street.  In  proceeding  south- 
ward to  the  Reading  Foundry  Company's  establishment  no 
opened  street  or  highway  is  crossed.  The  old  River  road,  by 
I'eason  of  its  occupancy  by  both  the  plaintiff's  and  defendant's 
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roads,  is  no  longer  in  existence  at  this  point ;  and  Pike  street, 
which,  at  the  point  of  this  railroad  crossing,  on  the  maps  of  the 
topographical  survey  of  the  city,  intersects  the  old  River  road, 
•  has  never  been  opened.  If  it  is  unnecessary  to  obtain  the  con- 
sent of  councils  to  cross  or  occupy  the  location  of  streets  which 
have  no  actual  existence  but  which  are  only  in  contemplation, 
it  stands  to  reason  that  upon  that  ground  this  crossing  cannot 
be  objected  to,  because  the  tracks  leading  to  the  Foundry  Com- 
pany, to  say  nothing  of  other  portions  of  the  branches,  will  not 
interfere  with  the  streets. 

*  '*  The  fact  that  the  very  crossing  is  located  at  the  imaginary 
foot  of  Pike  street  or  where  it  is  designated  by  the  topograph- 
ical survey,  approved  by  the  court  and  filed  amongst  its  records, 
to  cross  the  old  River  road,  obliges  us  to  meet  this  question 
squarely,  and  to  dispose  of  it  pointedly  and  reasonably. 

"In  City  of  Chester  v.  Bait.  &  P.  R.  R.  Co.,  140  Pa.  275, 
the  court  appears  to  lay  down  the  rule  that  a  street  so  plotted 
and  approved  is  to  be  regarded  as  an  established  street,  but 
this  case  must  not  be  constmed  beyond  the  issue  involved  in 
it.  The  railroad  company  there,  as  it  is  proposed  here,  con- 
structed its  tracks  u^ion  such  a  plotted  street.  Subsequently 
the  street  was  actually  opened,  and  the  expense  of  making  a 
crossing  over  the  railroad  being  $176.26,  this  case  arose  upon 
the  question  as  to  whether  the  city  of  Chester  or  the  railroad 
company  should  bear  the  expense.  The  courts  put  the  expense 
upon  the  railroad  company.  This  case,  therefore,  only  declares 
that  whatever  expenses  in  opening  these  plotted  streets  may  be 
incurred  by  the  city  hereafter,  by  reason  of  their  occupancy  now 
by  plaintiff,  must  be  borne  by  plaintiff,  inasmuch  as  there  is  fair 
notice  upon  the  records  that  the  city  has  the  prior  right  of  oc- 
cupancy. But  although  for  such  a  purpose  the  city  has  a  prior 
right  of  occupancy,  it  can  hardly  be  said,  with  reason,  to  have 
an  exclusive  right  of  occupancy,  so  as  to  demand  that  the  rail- 
road company  shall  obtain  consent  before  crossing  these  desig- 
nated locations.  They  may  never  be  opened  to  public  use : 
the  public  may  never  secure  the  right  of  passage  over  them  to  and 
fro ;  the  land  covered  by  them  may,  for  an  indefinite  time,  be  the 
property  of  piivate  individuals,  so  that  no  rights  of  the  munici- 
pality or  of  the  public  will  be  infringed.  It  would  seem  unrea- 
sonable, therefore,  that  the  legislature  contemplated  any  such 
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construction  of  the  charter  rights  of  the  plaintiflf.  On  the  other 
hand,  in  Com.  v.  P.  &  R.  R.  R.  Co.,  136  Pa.  266,  Judge  Mitch- 
ell, speaking  for  the  Supreme  Court,  very  forcibly  lays  down 
the  piinciple  that  ^  the  mere  plotting  of  streets  upon  a  city 
plan  ....  vests  in  the  public  no  right  to  use  them  for  travel ; 
proceedings  to  open  are  necessary  before  they  become  actual 
streets,  and  the  exclusive  possession  of  landowners  can  be  in- 
tei-fered  with.'  In  that  case  an  indictment  was  held  not  to  lie 
for  the  obstruction  of  such  unopened  streets,  and  we  apprehend 
that  likewise  in  this  case  the  plaintiff  is  not  liable  to  be  called 
to  account  for  its  action  in  the  premises.  If  the  plaintiff, 
therefore,  has  a  right  to  build  its  branches  across  these  unopened 
streets,  and  a  right  to  occupy  the  foot  of  unopened  Pike  sti'eet 
for  the  purpose  of  extending  its  lines,  what  is  there  to  pre- 
vent the  crossing  of  defendants'  tracks  in  some  manner?  [As 
we  have  determined  that  a  grade  crossing  can  properly  be 
allowed  in  this  case,  the  absence  of  municipal  consent  to  oc- 
cupy or  cross  these  streets  is  thei*efore  no  barrier.]  [3] 

*^4th.  Even  were  the  foregoing  propositions  and  conclusions 
unsound,  what  standing,  in  law  or  in  fact,  have  the  defendants 
to  intei-pose  the  want  of  councilmanic  leave?  Your  master 
understands  defendants'  contention  to  be,  that,  as  the  right  to 
occupy  streets  only  with  the  consent  of  the  city  fii*st  obtained 
is  a  charter  restriction,  any  violation  of  this  clause  is  ultra  vires. 
But  how  can  the  defendants  raise  the  cry  of  ultra  vires?  *  Ex- 
cess in  the  exercise  of  power  by  a  corporation  is  to  be  redressed 
by  the  commonwealth,  and  not  by  any  and  every  volunteer  who 
nray  choose  to  interfere : '  R.  R.  Co.  v.  Allegheny  Co.,  .63  Pa. 
127 ;  Goundie  v.  Northampton  Water  Co.,  7  Pa.  233.  It  is  a 
matter  that  is  within  the  cognizance  of  the  attorney  general: 
Wright  V.  Pipe  Line  Co.,  101  Pa.  208 ;  Buck  Mountain  Coal 
Co.  V.  Lehigh  Coal  and  Navigation  Co.,  50  Pa.  100.  '  When 
equity  intervenes  to  restrain  acts  prejudicial  to  the  interests 
of  the  community,  it  must  be  by  bill  by  the  attorney  geneml.' 
Sparhawk  v.  Union  Pass.  Ry.  Co.,  64  Pa.  401. 

"We  have  already  shown  that  plaintiff  has  an  inherent  right 
to  Qixm  defendants'  tracks  in  some  manner,  and  we  have  found 
that  a  grade  crossing  should  be  allowed  in  this  case,  and  have 
therefore  disposed  of  the  only  injury  which  defendants  will  suffer 
and  of  which  they  have  complained  in  their  answer,  and  the 
Vol.  clx — 19 
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only  injury  to  which  any  of  the  testimony  iu-the  case  is  related. 
There  is  no  complaint  in  the  bill  and  no  evidence  that  any  in- 
jury, aside  from  that  which  is  incident  to  the  mere  crossing  it- 
self, will  result  to  defendants  either  by  the  joint  occupancy  with 
defendants  of  the  foot  of  unopened  Pike  street  or  by  the  occu- 
pancy of  any  of  the  other  streets  crossed  by  plaintiff's  branches. 
In  the  absence  of  such  a  showing  the  defendants  could  not 
maintain  a  direct  proceeding  against  the  plaintiff  for  these  acts. 
Much  less  can  they  be  permitted  to  make  this  collateral  attack : 
Sparhawk  v.  Union  Pass.  R.  Co.,  64  Pa.  401 ;  Cleveland,  P.  & 
Ash.  R.  R.  Co.  V.  City  of  Erie,  27  Pa.  380;  Buck  Mountain 
Coal  Co.  V.  Lehigh  Coal  &  Navigation  Co.,  60  Pa.  91. 

"  The  public  has  no  present  rights  in  the  unopened  streets 
which  the  crossing  and  the  branch  to  the  Reading  Foundry 
Company  occupy.  Consequently  there  is  no  offence  against  the 
public,  and  plaintiff  is  not  guilty  of  maintaining  a  public  nui- 
sance in  that  behalf.  In  the  absence  of  these  elements  and 
proof  of  special  damages  there  can  be  no  indictment  or  proceed- 
ing in  behalf  of  public  rights  or  to  redress  private  wrongs: 
Black  V.  P.  &  R.  R.  R.  Co.,  68  Pa.  249 ;  Cumberland  VaUey 
R.  R.  Co.'s  Ap.,  62  Pa.  218. 

"  It  is  true,  the  act  of  June  19, 1871,  provides  that  the  courts 
shall  examine  and  inquire  into  the  rights  and  franchises  of  Qor- 
poi-ations  when  it  is  alleged  that  they  are  injuring  or  invading 
the  rights  of  individuals  or  other  corporations,  but  this  is  no 
warrant  for  the  inquiry  here  proposed,  because  no  injury  arising 
from  the  physical  occupancy  of  these  proposed  streets  is  shown 
or  claimed.  In  Larimer  Ry.  Co.  v.  R.  R.  Co.,  137  Pa.  647,  the 
Supreme  Court  has  said:  'Although  the  unauthorized  occupa- 
tion  of  a  public  street  by  a  railway  track  may  be  regarded  as  a 
nuisance  per  se,  which  will  be  enjoined,  chancery  will  not  re- 
strain an  act  which  affects  the  whole  community,  at  the  suit 
of  a  private  citizen  or  corporation,  unless  the  plaintiff  can  make 
out  a  case  of  special  damage  ;  and  it  is  difficult  to  see  how  the 
complainants  may  be  said  to  have  suffered  special  damages, 
when  they  have  shown  no  right  whatever  to  the  occupancy  of 
the  street  for  the  purpose  of  their  incorporation.' 

"  The  case  of  Germantown  Ry.  Co.  v.  Citizens'  Ry.  Co.,  161 
Pa.  141,  in  no  way  conflicts  with  the  principles  above  laid  down, 
because  that  case  is  expressly  grounded  upon  the  special  injury. 
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inconvenience,  and  hindrance  to  plaintiffs  in  the  operation  of 
their  road.  In  the  case  at  hand  it  nowhere  appeal's  that  the 
occupancy  of  the  unopened  or  even  opened  streets  will  entail 
upon  defendants  injury,  inconvenience,  or  hindrance. 

"  Your  master  recognizes  the  adage  '  He  who  seeks  equity 
must  do  equity/  and  he  is  also  aware  that  ^  plaintiffs  must  come 
into  court  with  clean  hands ; '  nevertheless  suitors  are  not  to  be 
turned  away  and  denied  their  equities  as  against  a  defendant, 
simply  because  they  have  invaded  or  may  invade  the  equities 
of  third  parties,  or  because  they  have  befouled  their  hands  in  an 
unwarranted  attack  upon  a  stranger.  Even  the  act  of  June  19, 
1871,  does  not  close  the  gates  of  justice  thus  upon  corporation 
suitors,  as  section  1,  page  1361,  expressly  requires  that  all  com- 
plaints for  injurious  acts  shall  be  at  the  suit  of  private  parties 
or  corporations  injured,  and  the  foregoing  adjudications  upon 
the  subject  should  bring  repose  to  the  question. 

^5th  [Although  express  permission  to  occupy  the  streets  in 
question  has  not  been  given  to  plaintiff  company  by  the  city,  is 
there  no  warrant  for  assuming  from  all  that  appears  in  this  case 
that  plaintiff  has  tacit  consent  ?]  [4] 

^^  The  testimony  establishes  that  the  branches  were  in  point  of 
fact  constructed  in  the  summer  of  1891  at  the  expense  of  over 
$11,000,  and  as  the  interlocutory  proceedings  in  this  case  have 
been  exposed  to  our  view,  it  is  there  seen  that  an  occasional 
leave  has  been  granted  by  the  court  for  the  plaintiff  to  trans- 
port goods  of  third  parties  over  the  bmnches.  All  this  has  pre- 
sumably been  done  in  broad  daylight  and  under  the  notice  of  the 
commonwealth  and  the  municipality  of  the  public.  It  has  re- 
cently been  decided  that  even  to  the  commonwealth  may  laches 
be  imputed :  Com.,  etc.,  v.  Bala  and  Bryn  Mawr  Turnpike  Co., 
158  Pa.  47. 

**  At  least  this  much  is  certain,  that  no  one  other  than  the  de- 
fendants has  been  so  injured  as  to  raise  an  objection  to  the  loca- 
tion of  these  bmnches.  All  parties  who  are  supposed  to  be 
more  directly  affected  than  defendants  are  silent,  and  are  per- 
mitting this  encroachment,  if  such  it  should  be  termed.  Is  this 
not  equivalent  to  express  consent,  and  if  these  parties  thus  mani- 
fest their  consent,  how  dare  defendants  complain  and  invoke 
the  rights  of  such  parties  in  this  collateral  manner?  It  seems 
to  us  that  nothing  so  exposes  the  weakness  of  defendants'  con- 
tention as  this." 
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Exceptions  among  others  (1-4)  to  the  findings  as  in  brack- 
ets, and  (6)  in  not  recommending  dismissal  of  bill,  were  dis- 
missed, the  following  opinion  being  filed  by  Endlich,  J. : 

"  This  bill  was  brought  for  the  purpose  of  establishing  the 
plaintiffs  right  to,  and  fixing,  a  grade  crossing  over  defend- 
ant's tracks,  and  restraining  defendant  from  interfering  there- 
with. As  preliminary  to  a  decree  in  such  a  proceeding  the 
court,  under  act  of  June  19, 1871,  P.  L.  1861,  may  be  called 
upon  to  determine  two  questions,  (1)  whether  the  local  facts 
justify  a  grade  crossing,  and  (2)  whether  the  power  to  cx-oss 
the  track  in  question  exists  in  the  corporation  attempting  to 
do  so.  In  this  case,  both  of  these  questions  are  raised  by  the 
pleadings,  and  must  be  answered  as  raised.  The  first,  a  mere 
question  of  fact,  is  answered  by  the  findings  of  the  master,  fully 
borne  out  by  the  evidence  and  therefore  not  to  be  disturbed. 
The  second,  the  master's  answer  to  which  is  entirely  satisfac- 
tory to  me,  presents  an  inquiiy  which,  to  avoid  unnecessary  dis- 
cussion, may  be  stated  as  whether,  in  this  case,  the  absence  of 
express  antecedent  assent  by  the  municipal  authorities  of  Read- 
ing to  the  constiiiction  upon  one  of  its  streets  (assuming,  but 
not  conceding,  an  unopened  street  to  be  within  the  provision  of 
the  railroad  act  of  1868,  section  12)  of  the  plaintiff's  railroad, 
is  a  bar  to  the  entry  of  the  decree  recommended  by  the  master. 

I  have  had  occasion,  in  several  recent  cases,  to  apply  the  ele- 
mentary principle  of  chancery  pi'actice  laid  down  by  the  high- 
est authorities,  founded  in  common  sense  and  orderly  practice, 
and  recognized  in  the  recent  decision  of  Thompson's  Ap.,  126 
Pa.  867,  871,  that  the  only  issues  to  be  passed  upon  in  a  suit 
in  equity  are  those  made  by  the  pleadings  :  See  Gai-st  v.  Healy, 
C.  P.  Berks  Co.,  No.  521  Eq.  Dock.  1890 ;  Krecker  v.  Shirey, 
C.  P.  Berks  Co.,  No.  544  Eq.  Dock.  1891.  It  cannot  be  pre- 
tended that  the  act  of  1871,  section  1,  in  saying  that  it  shall 
be  the  duty  of  the  court,  in  such  a  proceeding  as  this,  to  in- 
quire into  the  power  of  a  corporation  to  do  the  act  complained 
of,  meant  to  ignore  or  set  aside  this  rule,  and  to  make  the  ques- 
tion of  the  existence  of  such  power  an  issue  in  every  case,  or 
an  element  in  its  decision,  without  or  beyond  any  issue  made 
by  the  pleadings  concerning  the  same.  A  statute  is  not  to  be 
construed  as  intended  to  change  the  law  beyond  its  immediate 
scope  and  purpose  :  Seiders  v.  Giles,  141  Pa.  98,  97.     The  leg- 
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islature  is  presumed  to  know  the  existing  state  of  the  law  (How- 
ard Assn's  Ap.,  70  Pa.  844,  846),  which  includes  the  whole 
system  of  pleading  and  practice  (McDonegal  v.  Dougherty,  14 
Ga.  674),  and  to  intend  its  operation  to  be  consistent  with  the 
same :  Knox  v.  Hilty,  118  Pa.  430,  435.  It  was  no  part  of  the 
object  of  the  act  of  1871  to  prescribe  or  alter  established  rules 
of  pleading  or  practice.  The  rule  referred  to  is  older  than  the 
statute.  It  must  be  supposed  to  have  been  within  the  contem- 
plation of  the  legislature.  The  duty  imposed  upon  the  court 
by  it,  in  the  act  of  1871,  can,  therefore,  arise  only  where  and 
to  the  extent  that  the  matter  upon  which  the  court  is  to  pass 
is  properly  made  an  issue  by  the  pleadings.  The  latter,  in  this 
case,  will  be  searched  in  vain  for  any  reference  to  the  assent  or 
want  of  assent  by  the  city  councils  to  the  construction  of  plain- 
tiff*s  track  as  an  element  in  detei*mining  its  power  to  cross  tliat 
of  the  defendant  Plaintiff  did  tiot  (as  I  shall  show  presently) 
need  to  aver  the  city's  consent,  and  therefore  cannot  be  sup- 
posed to  have  done  so  impliedly.  Defendant  does  not  deny  it. 
No  issue  is,  therefore,  made  involving  such  an  inquir}\  I  agree 
with  the  master  that  it  is  not  before  the  court,  that  no  evidence 
upon  it  could  be  properly  received  or  considered,  and  that  it 
cannot  enter  into  the  decision  of  the  case :  See  Thompson's 
Ap.,  ubi  supra ;  1  Dan.  Ch.  Pr.  852-860  ;  Foster,  Eq.  PL  &  Pr., 
§  67.  Its  entire  irrelevancy  under  the  pleadings  ought,  in  my 
opinion,  to  dispose  of  the  argument  founded  upon  it.  But, 
apart  from  this,  I  am  satisfied  there  is  nothing  in  it. 

"  The  act  of  June  19, 1871,  P.  L.  1361,  provides  that,  '  in 
all  proceedings  in  courts  of  law  or  equity  of  this  commonwealth, 
in  which  it  is  alleged  that  the  private  rights  of  individuals,  or  the 
rights  or  franchises  of  other  corporations  are  injured  or  invaded 
by  any  corporation  claiming  to  have  a  right  or  franchise  to  do  the 
act  from  which  such  injury  results,  it  shall  be  the  duty  of  the 
court  in  which  such  proceedings  are  had,  to  examine,  inquire,  and 
ascertain  whether  such  corporation  does  in  fact  possess  the  right 
or  franchise  to  do  the  act  from  which  such  alleged  injury  to  private 
rights,  or  to  the  rights  and  franchises  of  other  corporations  re- 
sults : '  Sec.  1, 1  Purd.  357,  pi.  108.  It  is  very  clear  from  a  mere 
i^ing  of  this  enactment  that  the  right  of  a  private  person  or 
corporation  to  raise  this  inquiry  extends  only  to  the  questioning 
of  sucli  acts  as  interfere  with  the  rights  or  fmnchises  of  the 
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party  raising  it,  and  not  to  that  of  any  exclusively  affecting 
third  parties  or  the  public.  If  any  authority  is  needed  for  so 
plain  a  proposition,  it  is  found  in  West  Pa.  R.  R.  Co.'s  Ap., 
104  Pa.  399.  The  standing,  then,  of  the  defendant  company 
to  call  upon  the  court,  under  the  act  of  1871,  to  inquire  into 
the  power  of  the  plaintiff  corporation  to  do  that  which  it  prays 
to  be  permitted  to  do  here,  must  be  given  by  the  fact  that  that 
act  will  constitute  an  injury  to  the  private  rights  of  the  defend- 
ant, not  by  the  fact  that  it  may  involve  danger  to  the  public  or 
wrong  to  the  city  of  Reading.  The  threatened  injury  to  the 
private  rights  of  the  defendant  is  that  which  is  involved  in 
the  cutting  and  crossing  of  its  tracks  at  grade.  Now,  it  is  a 
mistake  to  suppose  that  the  legislative  and  judicial  policy  dis- 
couraging grade  crossings  springs  from  any  exceptional  regard 
for  the  property  of  the  railroad  companies.  There  is  nothing 
peculiarly  sacred  about  a  railroad  track  as  an  article  of  property. 
On  the  contrary,  railroads  being  public  highways,  ai'e  not  even, 
for  all  purposes,  to  be  treated  as  private  property  (P.  &  C.  R. 
R.  Co.  V.  S.  W.,  etc.,  Co.,  77  Pa.  178,  186),  and  it  ought,  by 
this  time,  to  be  understood,  in  Pennsylvania,  that  a  railroad 
company,  under  the  general  railroad  laws,  takes  the  right  to  lay 
its  tracks  subject  to  the  liability  of  having  them  crossed  and  in- 
tersected at  grade  by  other  railroads,  having  the  power  to  cix)ss 
tmcks  already  laid,  whenever  there  is  a  necessity  therefor,  so  that 
no  needless  injury  be  inflicted  and  compensation  be  made  for 
that  which  is  done:  See  N.  C.  Ry.  Co.'s  Ap.,  103  Pa.  621,  629. 
The  discoui-agement  of  grade  crossings,  as  a  principle,  arises 
from  considerations  beyond  the  interests  of  the  railroad  com- 
panies, viz.,  from  considerations  of  public  safety  :  P.  &  O.  R. 
R.  Co.  V.  S.  W.,  etc.,  Co.,  ubi  supra.  For  its  preservation,  the 
courts  have  adopted  certain  rules  as  to  the  allowance  of  grade 
crossings,  and  the  legislature  has  confided  to  them  authority 
over  the  subject  which  makes  those  rules  enforceable,  and  has 
further  enacted  regulations  controlling  the  action  of  railroad 
companies  in  laying  tracks  generally  upon  public  streets.  In 
appealing  to  the  principles  thus  established,  however,  simply  to 
prevent  the  crossing  of  their  own  tracks,  railroad  companies  as- 
sert no  private  rights  of  their  own,  but  stand  upon  ground  com- 
mon to  the  entire  public ;  and  the  necessity  which  satisfies  the 
latter  being  shown  as  a  matter  of  fact,  theii'  entire  rights  in  the 
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premises  are  compensation  and  protection  against  needless  in- 
jury. Granted  that,  in  the  assertion  of  these  rights,  they  may 
laise  the  question  submitted  to  the  courts  by  the  act  of  1871 
regarding  the  powers  of  the  corporation  which  is  the  aggressor, 
it  is  nevertheless  clear  that  that  question,  where  a  grade  crossing 
is  resisted,  must  primarily  be,  whether,  regarded  as  an  act  af- 
fecting the  objecting  party's  private  rights,  the  power  to  do  it 
does  or  does  not  exist.  The  question  whether  the  act  involves 
an  infringement  of  a  public  right,  or  of  a  right  to  be  exercised 
for  the  benefit  of  the  public  by  the  city  or  any  third  party,  can, 
if  it  arises  at  all,  arise  only  secondarily,  as  bearing  upon  the  for- 
mer and  main  question,  as  a  makeweight  in  its  decision. 

^^  Obviously,  the  answer  to  the  main  question  is  to  be  sought 
for,  in  the  first  instance,  in  the  charter  of  the  corporation  at- 
tempting to  do  the  act  resisted.  'The  act  of  1871  contem- 
plates nothing  more  than  that  it  shall  be  made  to  appear  from 
the  charter  that  the  coi-poi-ation  has  the  power  to  do  the  partic- 
ular act  in  controversy,  and  which  involves  some  right  of  the 
contestant:'  West  Pa.  R.  R.  Co.'s  Ap.,  supra,  pp.  406,  407. 
The  act  of  1868,  which  defines  the  powers  exercisable  by  the 
plaintiff  in  this  bill,  gives,  in  sections  9  and  10,  the  power  to 
construct  branches  and  to  cross  the  tracks  of  other  railroads  at 
grade.  The  findings  and  reasoning  of  the  master  demonstrate 
these  powers  to  be  here  applicable,  the  question  of  streets  being 
out  of  the  way.  Hence,  if  there  were  no  such  question  here, 
and  the  local  facts  being,  as  I  have  said,  found  in  favor  of  plain- 
tiff, there  would  be  an  end  of  the  objection  of  want  of  power, 
for  the  general  power  to  cross  tracks  of  other  railroads  with  a 
foad  such  as  this  is  given  to  plaintiff  by  its  charter. 

**  But  here  comes  the  auxiliary  point.  This  crossing  happens 
to  cut  a  track  located  upon  a  public  street,  i.  e.,  it  happens  it- 
self to  be  located  on  a  public  street,  and  the  grant  in  sections  9 
and  10  of  the  genei*al  power  to  cross  ti-acks  must  not,  by  reason 
^f  section  12,  be  construed  as  authorizing  the  occupation  of 
streets  without  municipal  consent.  My  answer  is :  The  power 
^  Occupy  streets  is  not  the  direct  and  primary  question  in- 
^o^ved  in  this  controversy.  That  question  concerns  the  power 
^^"o^s  defendant's  track.  The  effect  of  section  12,  therefore, 
^^Hsidering  this  question,  is  to  be  judged  by  its  relation,  not 
*^^  power  to  occupy  streets,  but  to  the  power  to  cross  other 
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railroad  tracks.  Now,  whatever  may  be  its  relation  to  the 
former  power  (see  P.  S.  V.  R.  R.  Co.  v.  P.  &  R.  R.  R.  CJo., 
C.  P.  Berks  Co.,  No.  841  Eq.  Dock.  1884  [affirmed  above, 
p.  232]  ),  and  though  it  be  regarded  as  enacting  a  condition 
precedent  to  the  exercise  of  that  specific  power  (see  Larimer 
Ry.  Co.  V.  Ry.  Co.,  137  Pa.  688,  547),  its  relation  to  the  gen- 
eral power  to  cross  tracks  of  other  railroads  is  simply  that  of 
an  exception  enacted  subsequently  to  the  explicit  grant  of  that 
power.  It  is  a  familiar  principle  that,  whilst  he  who  relies 
upon  a  statute  must  show  himself  entitled  under  an  exception 
made  in  the  enacting  clause,  he  need  not,  when  relying  upon  a 
substantive  g^nt  by  an  earlier  part  of  the  statute,  notice  an 
exception  made  in  a  later  part  of  it :  See  1  Chitty  PL  (16  Am. 
ed.),  246,  247.  Hence,  in  this  case,  it  was  not  necessary  for 
plaintiff  to  aver  the  consent  of  city  councils  in  its  bill,  nor  to 
prove  it  as  part  of  its  case.  But  neither  could  the  defendant 
disprove  it,  because  its  injury  does  not  arise  from  the  act  for- 
bidden by  the  exception,  but  from  one  permitted  by  the  pre- 
ceding grant.  The  principle  laid  down  in  Larimer  Ry.  Co.  v. 
Ry.  Co.,  supra,  is  not  to  the  contrary.  All  that  is  there  decided, 
pertinent  to  this  question,  is  that  the  court  will  not  inquire 
into  the  authority  for  the  occupation  of  a  street  by  one  company 
at  the  instance  of  another  attempting  without  authority  to  oc- 
cupy it — substantially  what  was  decided  by  this  court  in  P.  S. 
V.  R.  R.  Co.  V.  P.  &  R.  R.  R.  Co.,  No.  600  Eq.  Dock.  1890. 
Nor  does  the  decision  in  Germ.  Ry.  v.  Cit.  Ry.,  151  Pa.  138, 
aid  the  defendant  here.  The  injury  there  complained  of  was 
that  arising  from  an  attempted  construction  of  another  railroad 
upon  the  same  street,  for  the  occupation  of  which  by  it  there 
was  alleged  to  be  no  charter  authority,  aftd  the  existence  of 
this  authority  was  the  single  question  in  the  case.  Here,  the 
injury  does  not  and  cannot  at  all  arise  from  an  occupation  of 
the  street  by  pbiintiff,  but  from  its  attempt  to  cross  defendant's 
tracks.  Upon  what  principle  it  can  be  claimed  to  be  compe* 
tent  for  the  defendant  to  raise  a  collateral  inquiry  as  to  the 
power  of  plaintiff  to  do  an  act  not  directly  the  cause  of  its  onl^' 
possible  injury,  under  a  statute  which  merely  permits  it  to  call 
upon  the  court  to  pass  upon  the  plaintiff's  powex-s  to  do  *the 
act  from  which  such  injury  results,'  is  beyond  my  comprehen- 
sion.    What  was  said  by  the  Supreme  Court  in  West.  Pa.  R. 
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• 

R.  Co.'s  Ap.,  ubi  supra,  seems  literally  applicable  here,  substi- 
tuting only  the  *city  of  Reading,'  for  the  *  Commonwealth.' 
*When  we  go  beyond  this,' — i.e.,  the  question  whether  the 
charter  confers  the  power  to  do  a  specific  act  involving  a  right 
peculiar  to  the  contestant — '  we  assume  something  with  which 
we  have  no  business  in  a  collateral  proceeding ;  we  assume  to 
assert  the  rights  of  a  third  party,  the  commonwealth,  who  may 
or  may  not,  at  her  option,  insist  upon  the  observance  of  those 
rights.'  It  follows  that  sections  9  and  10,  act  1868,  are  a  com- 
plete answer  to  the  only  inquiry  to  which  the  court  can  possi- 
bly address  itself  in  this  case  under  the  act  of  1871. 

"In  the  next  place,  even  if  it  be  conceded  that  the  defend- 
ant is  entitled  to  raise  this  question,  and  that  the  9th  and  10th 
sections  of  the  act  of  1868  are  not  a  complete  answer  without 
a  further  showing  of  authority  under  the  12th,  its  contention 
here  is  in  no  better  case.  That  the  right  to  object  to  a  railroad 
company's  entry  upon  a  street  without  the  consent  of  the  mu- 
nicipality resides  primarily  in  the  latter,  will  certainly  not  be 
denied,  any  more  than  that  the  right  of  a  private  party  to 
raise  the  objection  on  the  ground  of  specific  injury  to  itself  (see 
Larimer  Ry.  Co.  v.  Ry.  Co.,  supra,  p.  547)  rests,  where  it  exists 
at  adl,  upon  the  principle  that  one  of  a  number  in  interest  may 
assert,  for  his  benefit,  a  right  of  another,  which  it  is  the  latter's 
duty  to  asseit  for  the  benefit  of  all — the  same  principle,  which, 
e.  g.,  permits  a  stockholder  in  a  corporation  to  proceed  against 
persons  wrongfully  dealing  with  the  corporate  property,  where 
the  corporation  itself  neglects  to  do  so:  See  3  Pom.  Eq.  Jiir., 
sees.  1094-6 ;  1  Moraw.  Pr.  Corp.,  sec.  257 ;  Brown  v.  Orr,  112 
Pa.  233.  I  do  not  say  that  it  was  the  duty  of  the  city  to  resist 
the  plaintiff's  entry  upon  this  sti-eet,  and  therefore  do  not  admit 
the  right  of  the  defendant  to  oppose  it  for  the  benefit  of  the 
public.  The  case  might  be  different  if  a  railroad  company  at- 
tempted to  occupy  one  of  the  main  thoroughfares  <»f  a  city  with- 
out municipal  consent.  But  there  is  no  analogy  between  such 
a  case  and  that  of  a  street  unopened  and  unlikely  ever  to  be 
opened.  Concerning  the  latter,  it  cannot  be  for  the  court  to 
say  collaterally  that  it  is  the  duty  of  councils  to  resist,  and  that, 
if  they  fail  to  do  so,  any  private  pei-son,  however  trifling  his 
interest,  may.  But  supposing  that  defendant  had  a  standing 
to  assert  the  right  of  the  city,  it  is  clear  that  it  could  assert  the 
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same  only  in  so  far  as  and  while  it  existed  in  the  city.  When 
the  latter  has  lost  or  parted  with  the  right,  it  no  longer  exists 
anywhere,  and  of  course  cannot  be  set  up  by  the  defendant. 
Now,  though  the  obtaining  of  the  city's  consent  to  occupy  any 
of  its  streets  be  a  condition  precedent  to  the  lawful  exercise  of 
the  power  to  do  so  by  a  railroad  company,  it  cannot  be  pretended 
that,  where  the  power  has  been  exercised  without  previous  con- 
sent, the  act  cannot  be  subsequently  ratified  and  legalized  by 
the  city.  Nor  is  there  any  method  prescribed  by  which  alone 
consent  can  be  given  by  the  city,  antecedently  or  subsequently. 
I  agree  with  the  master  entirely  that  the  facts  of  this  case  es- 
tablish, in  equity,  a  subsequent  ratification  by  the  city  of  plain- 
tiff's entry  upon  its  streets  for  the  purpose  of  constructing  the 
track  here  in  question,  by  virtue  of  which,  under  the  principle 
of  Com.  V.  Turnp.  Co.,  168  Pa.  47,  and  a  multitude  of  other 
decisions,  it  has  divested  itself  of  the  right  to  raise  the  objection 
of  want  of  antecedent  municipal  authority.  Of  course,  the  de- 
fendant's right  in  raising  this  objection  can  rise  no  higher  than 
those  of  the  city  to  which  it  primarily  belongs,  but  falls  with 
them." 

Errors  assigned  were  (1-4, 6)  dismissal  of  exceptions ;  (5)  por- 
tion of  decree  quoted  in  opinion  of  Supreme  Court ;  (7)  in  not 
dismissing  plaintiff's  bill ;  quoting  exceptions  and  decree. 

Jefferson  Snyder^  Geo.  F.  Boer  and  Philip  S.  Zieber  with  him, 
for  appellants,  cited :  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  21  Pa. 
131 ;  Horton*s  Ap.,  13  Pa.  67  ;  Cumberland  V.  R.  R.  Co.'s  Ap. 
62  Pa.  230 ;  Pa.  Sch.  V.  R.  R.  v.  P.  &  R.  R.  R.,  7  Pa.  C.  C. 
R.  490 ;  Perry  Co.  R.  R.  v.  R.  R.,  150  Pa.  199 ;  2  Dan.  Ch.  PL 
&  Pr.  (Perkins's  ed.)  834 ;  Story's  Eq.  PL,  8th  ed.  §  868  ;  Wai^ 
field  V.  Gam  brill,  1  Gill  &  Johnson,  603 ;  Brown  v.  Pierce,  7 
Wall.  211 ;  Larimer  Ry.  v.  Ry.,  137  Pa.  647  ;  Act  of  April  26, 
1864,  P.  L.  601 ;  Chester  v.  Bait.  &  P.  R.  R.,  140  Pa.  275  ;  Com. 
V.  P.  &  R.  R.  R.,  135  Pa.  256  ;  Com.  v.  Bala  &  Bryn  Mawr  Turn- 
pike Co.,  153  Pa.  47  ;  Pa.  R.  R.  Co.'s  Ap.,  116  Pa.  514 ;  Ger- 
mantown  Pass.  Ry.  Co.  v.  Citizens'  Ry.,  151  Pa.  138. 

Cyrus  Gr.  JDerr^  for  appellees,  cited  :  Northern  Cent.  Ry.  Co.'s 
Ap.,  103  Pa.  621 ;  Act  of  June  19, 1871,  P.  L.  1361,  Purd.  357  ; 
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Act  of'  April  4,  1868,  P.  L.  62,  Piird.  1416  ;  Com.  v.  P.  &  R. 
R.  R.,  135  Pa.  256  ;  Com.  v.  Bala  &  Bryn  Mawr  Turnpike  Co., 
153  Pa.  47.  • 

Pee  Cubiam,  March  12, 1894 : 

It  is  unnecessary  to  refer  in  detail  to  the  facts  of  this  case. 
They  are  fully  set  forth  in  the  reports  of  the  master  and  opin- 
ion of  the  court  below.  The  purposes  of  the  bill  were  to 
determine  plaintiflE  company's  right  to  a  grade  crossing  over 
defendant  company's  tracks  and  to  regulate  the  exercise  of  that 
right,  and,  in  the  meantime,  to  restrain  defendant  from  inter- 
fering with  the  construction  of  said  crossing.  The  questions 
involved  depended  largely  on  facts  and  circumstances  which  to 
some  extent  are  peculiar  to  the  case  ;  and  they  appear  to  have 
received  the  careful  consideration  of  both  the  learned  master 
and  the  court  below.  The  first  four  and  sixth  specifications, 
respectively,  charge  error  in  not  sustaining  exceptions  to  the 
master's  report  and  supplemental  report.  The  remaining  specifi- 
cations complain  of  (1),  the  following  portion  of  clause  "  first " 
of  the  decree :  "  That  the  crossing  now  constructed  -at  grade, 
as  indicated  by  the  draft  submitted,  filed  with  and  attached  to 
the  master's  report,  remain  free  from  defendant's  interference 
for  the  use  and  purposes  of  the  plaintiff,"  and  (2),  the  refusal 
of  the  court  to  dismiss  the  bill.  The  residue  of  the  decree, 
providing  for  the  maintenance  of  said  crossing,  regulating  the 
time  and  manner  of  using  the  same,  etc.,  is  not  the  subject  of 
complaint,  except  in  so  far  as  it  may  be  embraced  in  the  gen- 
eral assignment  of  error  to  the  refusal  of  the  court  to  dismiss 
the  bill. 

An  examination  of  the  record,  with  special  reference  to  the 
seveinl  questions  involved  in  the  specifications  above  referred 
to,  has  failed  to  convince  us  that  either  of  said  exceptions  to 
the  master's  report  should  have  been  sustained,  or  that  there  is 
any  eiTor  in  that  portion  of  the  decree  above  quoted.  Further 
discussion  of  the  questions  so  fully  and  carefully  considered 
and  disposed  of  by  the  learned  judge  of  the  common  pleas 
would  serve  no  useful  purpose.  The  facts  found  by  the  mas- 
ter and  approved  by  the  court  are  suflBcient  to  sustain  the  de- 
cree.   We  find  nothing  in  the  record  that  requires  its  reversal. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant. 
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•unner  v.  American  Telegraph  &  Telephone  Co.,  Ap- 
pellant. 

Wegligetice — LiabUily  of  employer  for  acts  of  employ  ee^Evidence. 
i^laintiffs  horse  was  frightened  by  the  explosion  of  a  dynamite  cap  by 
employee  of  defendant  company.  The  employee  was  not  employed  to 
idle  caps,  but  for  other  purposes  entirely  distinct.  There  was  some 
dence  from  which  it  might  be  inferred  that  the  employee  who  exploded 
cap  did  so  at  the  instance  of  the  employee  who  had  charge  of  the  caps, 
1  as  a  test  for  the  benefit  of  the  company.  Held^  that  the  evidence  was 
Bcient  to  submit  to  the  jury  on  the  question  of  defendants  negligence. 

Argued  March  1,  1894.  Appeal,  No.  89,  Jan.  T.,  1894,  by 
Fendant,  from  judgment  of  C.  P.  Berks  Co.,  Dec.  T.,  1889, 
►.  16,  on  verdict  for  plaintiff,  Francis  Brunner.  Before  Steb- 
TT,  C.  J.,  Geben,  Williams,  McCollum  and  Dean,  JJ. 
Qrmed. 

Fiiespass  for  personal  injuries.  [Cf.  151  Pa.  447.] 
At  the  trial,  before  Endlich,  J.,  it  appeared  that,  on  Sept.  16, 
i9,  plaintiff  was  injured  by  being  thrown  from  his  buggy  in 
isequence  of  his  hoi'se  taking  fright  at  the  explosion  of  a 
tiaroite  cap.  It  appeared  that,  on  the  day  of  the  accident, 
fendant  company  was  constmcting  a  long-distance  telephone 
B  along  the  highway  where  plaintiff  was  driving.  Two  gangs 
workmen  were  employed,  one  a  "  pole  gang  "  whose  duty  it 
s  to  set  up  poles,  and  the  other  a  "  digging  gang"  who  went 
md  digging  holes.  In  excavating  the  holes  it  was  necessary 
blast  the  rock,  and  for  this  purpose  John  Livingston  Avas 
ployed,  who  used  dynamite  cartridges,  and  exploded  them 
the  usual  and  ordinary  way.  John  Delany  was  employed 
the  "  pole  gang,"  and  had  nothing  to  do  with  the  explosion 
cartridges.  There  was  evidence  to  warrant  the  inference 
-t  Livingston,  finding  some  of  the  caps  wet,  handed  them 
Delany  to  determine  whether  they  would  explode,  and  tliat 
lany  in  testing  them  frightened  plaintiff's  hoi-se  and  caused 
injury. 

"Vfter  the  first  trial,  plaintiff  assig  ed  the  judgment,  but  his 
erest  in  the  claim  was  reassigned  to  him  on  the  second  trial. 
The  court  charged  in  part  as  follows : 
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**  [In  order  to  hold  this  company,  gentlemen,  you  must  find, 
fiiut  of  all,  that  the  men  whose  act  caused  this  injury,  or  acci- 
dent, were  in  the  employ  of  this  particular  company,  which  is 
here  sued.  You  will  recollect  that  the  name  of  the  compan}% 
defendant,  is  given  as  the  American  Telegraph  &  Telephone 
Company.  You  will  also  remember  that  there  was  testimony 
to  the  effect  that  there  was  another  company  called  the  Ameri- 
can Telephone  &  Telegraph  Company,  and  that  it  was  that 
company  which  constructed  this  telegraph  line.  The  credibility 
of  that  testimony  is  for  you,  and  it  is  for  you  to  ascertain 
whether  or  not  this  particular  company  which  was  sued  was  the 
employer  of  these  men.  If  it  was  not,  then  there  is  no  liability 
upon  it.  If,  on  the  other  hand,  you  find  that  it  was  the  com- 
pany which  is  sued,  then  you  will  pass  on  to  the  next  ques- 
tion.] [9]  .... 

"  [There  is  some  evidence  tending  to  show  that  Livingston 
was  by  when  the  cap  was  exploded,  was  among  those  who  had 
the  cap  and  exploded  it,  and  taking  this  together  with  the  fact 
that  Delany  asked  for  the  cap  with  a  view  to  see  whether  it 
would  explode,  and  the  testimony  that  another  cap  had  shortly 
before  been  exploded,  it  is  claimed  by  the  plaintiff  that  it  may 
be  inferred  that  Delany  and  Livingston  were  acting  together 
in  this  matter  and  that  Livingston  permitted  Delany  to  make 
the  experiments,  which,  the  plaintiff  would  have  you  believe, 
he  had  just  been  making  to  ascertain  whether  or  not  the  caps 
would  explode,  and  that  Delany's  act  was,  in  fact,  that  of 
Livingston.]  "  [1] 

Defendant's  points  wei'e  as  follows : 

"  1.  There  being  no  evidence  in  this  case  tending  to  prove 
that  the  cap  was  exploded  by  any  employee  of  the  defendant 
company  within  the  line  of  his  duty,  there  can  be  no  recovery 
and  the  verdict  must  be  for  the  defendant."     Refused.  [2] 

"  2.  It  appearing  from  the  uncontmdicted  evidence  that  John 
Delany  exploded  the  cap  which  is  alleged  to  have  caused  the 
accident,  that  the  said  John  Delaney  belonged  to  the  pole  gang 
whose  duty  it  was  to  set  up  the  poles  previously  dug  by  an- 
other gang,  and  that  it  was  not  within  the  scope  of  the  author- 
ity or  employment  of  the  men  employed  in  the  pole  gang  to 
handle  explosives  or  do  blasting  for  the  company,  the  explosion 
of  a  cap  by  the  said  John  Delany,  under  the  circumstances 
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detailed  in  the  evidence,  however  negligent  on  his  part,  was 
not  the  negligence  of  the  company  defendant."     Refused.  [3] 

"  4.  The  giving  of  the  cap  to  Delany  by  Livingston,  who 
was  charged  with  the  custody  of  the  company's  explosives,  was 
not  negligence."     Refused.  [4] 

"  5.  The  giving  of  the  cap  to  Delany  by  Livingston  was  too 
remote  to  be  assigned  as  the  cause  of  the  accident ;  the  rule  is 
that  the  injury  must  be  the  natural  and  probable  consequence 
of  the  negligence,  such  a  consequence  as  under  the  surround- 
ing circumstances  might  and  ought  to  have  been  foreseen  by 
the  wrongdoer  as  likely  to  follow  from  his  act."     Refused.  [^5] 

"6.  It  appearing  by  the  uncontradicted  evidence  of  Crocker, 
the  superintendent  of  construction,  that  the  work  of  construc- 
tion and  employment  of  the  men  was  done  by  the  American 
Telephone  and  Telegraph  Company  and  not  by  the  American 
Telegraph  and  Telephone  Company,  the  defendant,  there  can 
be  no  recovery  against  the  defendant  company.  A  corporation 
is  not  liable  for  the  negligence  of  its  independent  contractor  in 
the  construction  of  its  work."     Refused.  [6] 

7.  Request  for  binding  instruction.     Refused.  [7] 

"  8.  It  appearing  by  the  admission  of  the  plaintiff  that  he 
has  assigned  and  transferred  all  his  interest  in  his  claim  against 
the  defendant  company,  he  is  not  entitled  to  a  recovery,  and 
the  verdict  must  be  for  the  defendant."     Refused.  [8] 

Verdict  and  judgment  for  plaintiff  for  $3,643.70. 

Errors  assigned  were  (1-9)  instructions,  quoting  them. 

Richmond  L.  Jones^  for  appellant. 

C,  H.  RuliU  Daniel  Ermentrout  with  him,  for  appellee,  cited : 
Brunner  v.  Am.  T.  &  T.  Co.,  151  Pa.  447 ;  Com.  v.  McDowell, 
86  Pa.  377 ;  Wilson  v.  Steamboat  Tuscarora,  25  Pa.  317 ;  Fisher 
V.  R.  R.,  131  Pa.  292 ;  Reno  v.  Moss,  120  Pa.  49 ;  Patterson 
V.  Dushane,  115  Par  334;  School  Furniture  Co.  v.  School  Dis- 
trict, 122  Pa.  501. 

Per  Curiam,  March  12,  1894 : 

This  case  depended  on  questions  of  fact  which  were  for  the 
exclusive  consideration  and  determination  of  the  jury.     There 
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is  no  complaint  as  to  the  admission  or  rejection  of  evidence. 
The  testimony  was  fairly  submitted  to  the  jury  in  a  clear  and 
impartial  charge  in  which  their  attention  was  called  to  the  facts 
which  it  was  incumbent  on  the  plaintiff  to  prove  in  order  to 
entitle  him  to  their  verdict.  The  verdict  that  was  rendered 
by  the  jury  is  necessarily  predicated  of  their  having  found  those 
facts  substantially  as  claimed  by  plaintiff. 

The  first  specification  complains  of  a  part  of  the  charge  re- 
cited therein.  There  is  nothing  in  this  excerpt  that  the  testi- 
mony did  not  warrant  the  learned  trial  judge  in  saying.  There 
was  some  evidence  tending  to  prove  that  Livingston  was  present 
when  the  cap  was  exploded,  etc. 

The  next  seven  specifications  are  to  the  refusal  of  the  court 
toafiirm  defendant's  points  for  charge  therein  recited.  We  are 
satisfied  from  an  examination  of  the  questions  involved  that 
there  was  no  error  in  refusing  to  affirm  either  of  said  points. 

There  is  no  error,  in  that  part  of  the  charge  covered  by  the 
ninth  and  last  specification,  of  which  the  defendant  has  any 
just  reason  to  complain.  We  find  nothing  in  the  record  that* 
would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 


National  Bank  of  Catasauqua  v.  North,  Appellant. 

FisUures^Annexaiion  to  realty— Intention,  1 

As  to  all  articles  not  so  intimately  connected  with  the  freehold  as  to  be- 
come essentially  a  part  of  it,  the  intention,  not  the  mere  physical  fact  of 
their  connection  with  the  realty,  is  the  criterion  of  annexation.  But  the 
"intention  "  which  thus  becomes  controlling  is  not  the  secret  design  which 
may  dwell  in  a  party's  mind  and  as  to  whose  existence  he  alone  can  speak, 
but  that  "intention"  which  was  either  expressly  declaimed  by  the  parties 
competent  to  make  it  the  governing  rule,  or  which  flows,  patent  to  all, 
from  the  nature  and  character  of  the  act,  the  clear  purpose  to  be  served, 
the  manifest  relation  which  the  articles  bear  to  the  realty,  and  the  visible 
consequences  of  their  severance  upon  the  proper  and  obvious  use  of  it. 

Fixtures — Steam  healing  apparatus. 

Radiators  and  valves  connecting  with  steam  heating  apparatus  are  not 
fixtures  attached  to  the  realty.  They  are  exactly  analogous  to  gas  fix- 
tures and  are  severable  from  the  real  estate. 
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Argued  March  1,  1894.  Appeal,  No.  311,  Jan.  T.,  1894,  by 
defendant,  Frederic  A.  North,  from  judgment  of  C.  P.  Berks 
Co.,  June  T.,  1893,  No.  23,  for  plaintiflf,  on  trial  by  court  with- 
out a  jury.  Before  Sterkett,  C.  J.,  Green,  Williams,  Mc- 
CoLLUM  and  Dean,  JJ.     Affirmed. 

Detinue  for  steam  heating  pipes,  radiators  and  valves. 

The  case  was  tried  without  a  jury  under  the  act  of  1874. 

The  following  opinion  was  filed  by  Endlich,  J. : 

"1.  The  house  No.  217  North  Fifth  street,  from  the  time  of 
its  erection  in  1873,  was,  and  still  is,  a  piivate  dwelling  house. 

"  2.  In  1887,  said  house  was  the  property  of  Isaac  McHose, 
subject  to  a  mortgage  held  by  the  Provident  Life  &  Trust  Co. 

^'  3.  In  the  fall  of  that  year,  said  McHose  abandoned  the  for- 
mer method  of  heating  his  house  by  means  of  a  furnace  and 
substituted  in  place  thereof  that  of  steam  heating.  For  that 
purpose,  he,  at  a  cost  of  $509,  introduced  in  said  house  an  ap- 
pai*atiis,  the  supply  of  steam  for  circulation  in  which  was  ob- 
tained by  connection  of  said  apparatus  with  the  pipes  of  the 
Reading  Steam  Heat  &  Power  Co.,  laid  in  said  Fifth  street,  and 
conducting  the  steam  from  a  central  plant  operated  by  said  com- 
pany to  houses  of  its  customers,  upon  the  same  principle  as  gas 
is  furnished  to  houses  by  gas  companies. 

"  4.  Said  apparatus,  apart  from  the  pipe  connecting  it  with 
the  main  in  the  street,  consists  of  the  following : 

"  (a)  In  the  cellar,  (1st)  of  service  pipes  covered  with  asbes- 
tos, fire-proof,  nonconducting  paper,  fastened  by  hooks  or  hang- 
ei"8  overhead  to  the  joists,  and  (2d)  a  regulator  trap.  Both  the 
latter  and  the  said  pipes  can  be  removed  without  injury  to  the 
building. 

"  (6)  Between  the  several  stories  of  the  house  above  the  cel- 
lar, (1st)  of  certain  pipes  called  risers,  which  are  inserted  in 
what  formerly  were  the  air  flues  from  the  heater,  and  the  pur- 
pose of  which  is  to  carry  the  steam  to  the  upper  floors  of  the 
house ;  and  (2d)  branching  out  from  these  risei's,  pipes  laid 
under  the  flooi-s  of  each  stoiy  distributing  the  steam  to  the  va- 
rious rooms  and  radiators.  The  insertion  of  the  risei*s  in  the 
tin  flues  and  the  necessary  cutting  of  the  latter  to  connect  the 
former  with  tlie  distributing  pipes  destroyed  the  usefulness  of 
the  flues  for  tlje  purpose  for  which  they  were  originally  put  in, 
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viz.,  as  carriers  of  the  heated  air  from  the  furnace,  and  thereby 
lendered  the  furnace  itself  useless  as  a  means  for  heating  the 
house,  but  said  risers  may  be  taken  out  and  replaced  without 
injury  to  the  building.  The  distributing  pipes  cannot  be  taken 
out  without  tearing  up  floors,  etc.  (These  latter  pipes  were 
not  included  in  the  levy  or  sale,  and  are  not  claimed  by  the 
plaintiff  in  this  suit.) 

"  (<?)  In  the  various  rooms,  of  radiators  made  up  of  and  divis- 
ible into  sections,  not  fastened  to,  but  standing  upon  the  floor, 
sci-ewed  on  to  the  distributing  pipes,  and  having  attached  to 
them  (Ist)  valves  by  means  of  which  the  steam  may  be  turned 
off  from  and  into  the  i*adiatoi*s,  and  its  flow  within  them  regu- 
lated, and  (2d)  small  air  valves  for  the  expulsion  of  cold  air 
accumulating  in  the  radiators.  The  radiators,  with  the  valves, 
are  readily  removable,  without  injury  to  the  building,  by  simply 
unscrewing  them  from  the  distributing  pipes.  Their  removal, 
however,  renders  the  whole  system,  or  apparatus,  useless  for 
the  time  being. 

^^  [5.  At  the  time  when  he  introduced  this  system  into  said 
house,  said  McHose,  within  himself,  intended  that  it  should 
permanently  take  the  place  of  the  former  method  of  heating, 
and  that  every  portion  of  it  should  be  pai-t  of  the  realty ;  but 
he  gave  no  expression  to  this  intention  to  any  one  interested 
in  the  apparatus  or  in  the  said  house.]  [1] 

"  6.  The  purpose  and  object  to  be  served  by  the  introduction 
of  the  steam-heating  apparatus  into  his  house  by  said  McHose, 
was  to  further  the  convenience  and  comfort  of  its  inmates,  the 
former  method  of  heating  by  furnace  having  proved  inade- 
quate and  the  furnace  showing  signs  of  wearing  out. 

"  7.  On  June  14, 1892,  plaintiff,  in  a  suit  to  No.  71,  June 
term,  1892,  obtained  a  judgment  for  $4,382.36  against  said 
McHose  for  want  of  an  afiSdavit  of  defence,  and  thereupon, 
on  Sept.  8, 1892,  issued  a  fi.  fa.  to  No.  4,  Oct.  term,  1892,  E.  D., 
under  which,  on  Sept.  10,  1892,  a  levy  was  made,  inter  alia, 
upon  1  radiator,  18  sections ;  2  radiators,  15  sections ;  1  radiator, 
32  sections ;  2  radiators,  22  sections ;  1  radiator,  20  sections ; 
5  radiators,  10  and  12  sections;  supply  pipes  —  said  McHose 
being  present  at  the  levy  and  making  no  objection  thereto. 

"  [8.  On  Oct  7,  1892,  under  the  above  levy,  said  McHose 
being  present,  pointing  out  the  various  mdiators,  and  making 
Vol.  clx — 20 
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DO  objection,  the  following  articlea,  inter  alia,  were  sold  to  the 
plaintiff :  3  radiators,  $20.00 ;  1  radiator,  #5.00 ;  2  radiatoi-s, 
$2.00 ;  1  radiator  (and  lamps),  $1.00 ;  (two  lamps),  radiators 
(and  fixtures),  $5.00 ;  radiators  in  two  rooms,  $5.00 ;  pipes  in 
cellar,  $5.00.]  [2] 

*'  9.  On  Oct.  15,  1892,  upon  levari  facias  issued  Sept.  22, 

1892,  upon  the  mortgage  of  the  Provident  Life  &  Trust  Co., 
the  real  estate.  No.  217  North  Fifth  street,  was  sold  to  Hugh 
M.  North,  the  landlord  of  the  defendant,  the  deed  to  him  being 
acknowledged  on  Oct.  22,  1892. 

^^  10.  At  said  sale  notice  was  given  by  counsel  for  plaintiff 
that,  inter  alia,  ^  the  steam-heat  fixtures '  in  said  house  were 
the  propei-ty  of  the  plaintiff,  having  been  purchased  by  it  at 
the  sheriff's  sale  of  Oct.  7,  1892. 

*'  11.  About  the  beginning  of  May,  1893,  said  McHose  va- 
cated said  property,  defendant  moving  into  it.  Up  to  that  time 
no  attempt  had  been  made  to  remove  any  of  said  articles.  De- 
mand therefor  was  made  upon  the  defendant  on  May  6,  1893, 
which  was  not  complied  with.  Demand  was  also  made  upon 
his  landlord. 

"  12.  The  value  on  May  6,  1893,  of  the  entire  steam-heating 
apparatus  in  the  house  No.  217  North  Fifth  street,  removed, 
was  $125,  its  original  cost  in  place  having  been  $509.  The 
value  of  the  pipes,  trap,  regulator  and  valve  in  cellar,  origi- 
nally $35.00,  was,  at  the  same  ratio  of  depreciation,  at  the  same 
time  $26.33.  The  value  of  the  radiators  (with  the  valves  at- 
tached thereto)  levied  upon  on  Sept.  10,  and  sold  to  plaintiff 
on  Oct.  7,  1892,  as  separated  and  removed  from  the  house  was, 
on  that  date,  $98.62.     The  interest  thereon  May  5  to  Dec.  4, 

1893,  is  $3.43. 

*'  Upon  the  basis  of  the  foregoing  facts  and  as  applicable  to 
them,:!  make  the  following 

CONCLUSIONS  OP  LAW. 

"  [1.  Whatever  secret  intention  said  McHose  had  in  1877 
to  annex  the  entire  steam-heating  apparatus  in  the  house  No.  217 
North  Fifth  street,  including  the  twelve  radiators  and  the  valves 
attached  thereto,  to  the  realty  and  make  it  part  of  the  same, 
must  be  deemed  to  have  been  abandoned  by  him,  so  far  as  the 
said  twelve  i-adiators  and  the  valves  attached  thereto  are  con- 
cerned, and  as  against  this  plaintiff,  by  the  acts  and  silence  of 
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said  McHose  at  the  levy  and  sale,  and  he  must  be  deemed  there- 
by to  have  consented  to  the  severance  of  said  twelve  radiators 
aud  valves  attached  thereto  from  the  remainder  of  the  appara- 
tus.] [3] 

**  [2.  Neither  the  mortgagee  nor  the  purchaser  at  the  sale  of 
Oct.  15, 1892,  under  the  mortgage,  had  or  has  any  right  to  in- 
&ist  upon  having  said  twelve  radiatoi-s  and  valves  attached  thereto 
treated  as  permanentl}'  annexed  to,  or  as  part  of,  the  realty.]  [4] 

"  [3.  Said  twelve  radiators  and  valves  attached  thereto,  levied 
upon  on  Sept.  10th  and  sold  toplaintiCf  on  Oct.  7,  1892,  never 
were  part  of  the  realty,  but  remained  personalty  severable  from 
the  realty,  and  by  said  levy  and  sale  they  became  the  property  of 
the  plaintiff,  who  thereupon  was  entitled  to  the  possession  of 
them.]  [5] 

"4.  The  pipes  in  the  cellar,  with  the  valves  attached  to  them, 
the  trap  and  regulator,  the  risers  and  distributing  pipes,  are  so 
permanently  annexed  to  and  part  of  the  realty  as  not  to  be  sub- 
ject to  levy  and  sale  as  personalty  separate  from  the  same,  and 
no  title  to  or  right  of  possession  of  any  of  them  was  acquired 
by  the  plaintiff  by  virtue  of  said  levy  and  sale. 

"  [5.  The  plaintiff  is  entitled  in  this  suit  to  recover  from  the 
defendant  the  said  twelve  i-adiatoi-s  and  the  valves  attached 
thereto,  or,  if  he  cannot  have  them,  the  value  thereof  on  May  5, 
1893.  with  interest  thereon  from  said  date,  viz.,  $102.05,  and 
his  full  cost  of  suit]  [6] 

"It  is  proper  that  I  should  give  my  reasons  for  the  legal  con- 
clusions just  stated,  especially  as  the  principal  question  raised 
in  this  case  seems  to  be  a  new  one  in  our  law. 

The  excellent  brief  submitted  by  the  learned  counsel  for  the 
plaintiff  relieves  me  of  the  burden  of  discussing  at  length  the 
preliminary  question  as  to  what  in  general,  under  our  law,  con- 
stitutes fixtures  that  may,  or  such  as  may  not,  be  sold  on  a  fi.  fa. 
separate  and  apart  from  the  realty.  The  doctrine  of  the  decis- 
ions cited  by  him  in  Voorhis  v.  Freeman,  2  W.  &  S.  116 ;  Pyle 
V.  Pennock,  Id.  390 ;  Christian  v.  Dripps,  28  Pa.  271 ;  Hill  v. 
Sewald,  53  Id.  271 ;  Meigs's  Ap.,  62  Id.  28 ;  Patterson  v.  Del- 
aware Co.,  70  Id.  381;  Seeger  v.  Pettit,  77  Id.  437;  Bldg. 
Assn.  V.  Berger,  99  Id.  320 ;  Benedict  v.  Marsh,  127  Id.  309 ; 
McLean  v.  Palmer,  2  Kulp,  349,  to  which  may  be  added  Ege 
V.  KiUe,  84  Pa.  333;  Morris'  Ap.,  88  Id.  368;  Electric  Co.  v. 
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Goodman,  129  Id.  206 ;  Vail  v.  Weaver,  132  Id.  868,  fully  es- 
tablishes  the  rule  that,  as  to  all  articles  not  so  intimately  con- 
nected with  the  freehold  as  to  become  essentially  a  part  of  it, 
the  intention,  not  the  mere  physical  fact  of  their  connection 
with  the  realty,  is  the  criterion  of  annexation.  But  those  de- 
cisions also  unmistakably  show  that  the  ^  intention,'  which 
thus  becomes  controlling,  is  not  the  secret  design  which  may 
dwell  in  a  party's  mind  and  as  to  whose  existence  he  alone  can 
speak,  but  that  *  intention  '  which  was  either  expressly  declared 
by  the  parties  competent  to  make  it  the  governing  rule,  or  which 
flows,  patent  to  all,  from  the  nature  and  character  of  the  act, 
the  clear  purpose  to  be  served,  the  manifest  relation  which  the 
articles  bear  to  the  realty,  and  the  visible  consequences  of  their 
severance  upon  the  proper  and  obvious  use  of  it.  This  meaning 
of  the  word  is  particularly  emphasized  in  Bldg.  Assn.  v.  Berger, 
supra,  at  p.  824.  It  is  most  unequivocally  stated  by  Knowlton, 
J.,  in  Hopewell  Mills  v.  Sav.  Bank,  160  Mass.  619,  as  follows : 
*  The  intention  to  be  sought  is  not  the  undisclosed  purpose  of 
the  actor,  but  the  intention  implied  and  manifested  by  his  act. 
It  is  an  intention  which  settles,  not  merely  his  own  rights,  but 
the  rights  of  others  who  have  or  may  acquire  interests  in  the 
property.  They  cannot  know  his  secret  purpose,  and  their 
rights  depend,  not  upon  that,  but  upon  the  inferences  to  be 
drawn  from  what  is  external  and  visible.' 

"  I  can  find  no  case  in  which  the  declai-ation  of  him  who  placed 
the  articles  where  they  were,  that  he  thereby  intended,  secretly 
within  himself,  to  make  them  part  of  the  realty,  has  been  given 
any  controlling  effect.  The  decision  in  Benedict  v.  Marsh, 
supra,  does  not  suggest  such  a  departure  from  the  ordinaiy  rule 
as  to  transactions  between  men,  that  one's  undisclosed  intent  is 
not  to  affect  the  other :  Spencer  v.  Colt,  89  Pa.  814.  In  Bene- 
dict V.  Marsh  the  contest  was  between  the  vendee  of  real  estate 
as  part  of  which  he  claimed  a  certain  steam  sawmill  which  he 
himself  had  originally  sold  to  the  owner  of  the  land,  and  which 
the  latter  had  transfeiTed  to  the  defendant.  The  case  turned 
wholly  upon  the  question  of  the  intended  permanency  of  the 
sawmill  structure,  and  the  testimony  was  conflicting  on  that 
point.  In  these  circumstances,  it  was  held  permissible  to  ask 
the  purchaser  of  the  sawmill  as  to  what  he  told  the  plaintiff,  at 
the  time  of  the  purchase,  concerning  his  purpose  and  intention 
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in  the  premises,  and  in  connection  therewith  what  he  said  on 
the  same  subject  to  others.     This  holding  is  entirely  consistent 
with  the  rule  as  I  underatand  and  have  endeavored  to  formulate 
it.     Applying  this  rule  here,  it  is  obvious  that  the  secret '  inten- 
tion,* which  doubtless  existed  in  Mr.  McHose's  mind  when  he 
.put  the  steam-heating  apparatus  into  his  house  (see  findings 
of  fact  5),  is  not  controlling  of  this  case  (even  had  he  not  done 
that  which  requires  the  inference  that^  as  against  this  plaintiff, 
he  had  abandoned  it  subsequently :  see  findings  of  fact  7,  8), 
and  that  the  question  of  realty  or  not  realty  depends  wholly 
upon  what  the  facts  found  show  concerning  the  nature,  object, 
purpose,  and  relation  of  the  improvement  in  and  to  the  property 
regarded  as  a  dwelling  house.    No  doubt  this  question  is  pri- 
marily and  usually  one  of  mixed  law  and  fact :  Campbell  v. 
O'Neill,  64  Pa.  290 ;  Hopewell  Mills  v.  Sav.  Bank,  supra;  and 
therefore  for  the  jury :  Seeger  v.  Pettit,  Bldg.  Ass'n  v.  Berger, 
McLean  v.  Palmer,  supra.     '  But  the  principal  facts  when  stated 
are  often  such  as  will  permit  no  other  presumption  than  one  of 
law:'  Hopewell  Milk  v.  Sav.  Bank,  supra;  and  see  Hill  v.  Se- 
wald,  supi-a ;  Bldg.  Ass'n  v.  Berger,  supra,  p.  324.     The  matter 
of  Mr.  McHose's  secret  intention  being  out  of  the  way,  this  is 
such  a  case. 

"  That  a  steam-heating  apparatus  is  indispensable  to  the  occu- 
pancy and  enjoyment  of  a  dwelling  house  as  such  cannot  be 
pretended.     That  it  is  a  convenience  whose  presence  may  en- 
hance the  rental  value  and  the  comfort  of  a  house  may  be  very 
brue:  See  Jarechi  v.  Philh.  Soc'y,  79  Pa.  403,  406.     That,  as 
a  means  of  heating  dwellings,  it  will  in  a  short  time  be  super- 
seded by  something  superior  to  it,  seems  but  a  reasonable  ex- 
pectation.    Of  no  such  appliances  can  it  be  said  that  they  are 
of  such  a  nature  or  chai-acter  as  to  be  necessary  to  carry  out 
the  obvious  purpose  for  which  the  building  was  erected,  per- 
manently to  increase  its  value  for  occupation  and  use,  or  to 
constitute  lasting  accessions  to  the  propeity.     The  same  con- 
siderations of  personal  comfort,  convenience  and  safety  that 
call  for  their  adoption  at  one  time  will  require  the  discarding 
of  them  later  on.    So  far  as  they  consist  of  movable  articles 
merely  standing  upon  the  flooi-s,  though  screwed  to  pipes,  in 
Walls  or  under  floors,  their  relation  to  the  realty  itself  is  not 
different  from  that  of  any  other  sort  of  detachable  heating  ap- 


Digitized  by 


Google 


810  BANK  V.  NORTH,  AppeUant. 

Opinion  of  Court  below.  [160  Pa. 

paratus,  from  a  poi*table  furnace  down  to  a  gas  stove,  and  the 
consequences  of  their  severance  from  the  realty  are  precisely 
the  same  in  kind.  There  is,  in  a  word,  nothing  in  the  act  of 
introducing  such  articles  into  a  dwelling-house,  and  nothing  in 
their  nature,  object,  purpose,  or  relation  to  the  hoase,  which 
can  give  rise  to  an  inference  that  they  were  put  there  to  be  a. 
part  of  the  realty,  or  to  increase  the  security  of  its  mortgagee. 
There  is  certainly  no  more  reason  for  indulging  such  a  suppo- 
sition with  respect  to  such  than  with  respect  to  gas  fixtures. 
Steam  heat  is  furnished  to  houses  by  steam  heating  companies 
in  the  same  way  in  which  gas  is  furnished  by  gas  companies. 
Indeed,  the  use  of  gas  is  far  more  general  in  dwelling  houses, 
and  it  is  far  more  of  a  necessity  to  their  enjoyment  and  occu- 
pation as  such,  than  steam  heat.  Moreover,  like  in  the  appa- 
ratus here  in  question,  so  where  gas  is  used,  it  is  introduced 
by  means  of  service  pipes  entenng  the  cellar,  vertical  pipes 
conducting  it  to  the  upper  flooi*s,  and  distributing  pipes  carry- 
ing it  to  the  various  rooms,  some  of  which  pipes  are  exposed, 
othei's  imbedded  in  the  walls,  others  laid  under  the  floors. 
Again,  analogously  to  the  proven  relation  of  the  radiators  and 
the  valves  attached  to  them  to  the  remainder  of  the  steam- 
heating  apparatus,  the  removal  of  the  brackets  and  chandeliers, 
with  their  burners  and  stop-cocks,  renders  the  entire  S)^tem  of 
gas  pipes  in  a  house,  from  which  they  are  detached,  useless  for 
the  time :  See  Sewell  v.  Angerstein,  18  L.  T.  (N.  S.)  800,  per 
WiLLBS,  J.  But  gas  fixtures  are  very  uniformly  held  to  be 
severable  from  the  realty,  whether  the  question  of  their  annex- 
ation to  it  arises  between  landlord  and  tenant,  vendor  and 
vendee,  or  purchaser  of  the  personalty,  and  mortgagee  of  the 
realty :  Ewell,  Fixtures,  pp.  93,  note  299,  436,  note ;  Vaughen 
V.  Haldeman,  33  Pa.  522;  Jarechi  v.  Philh.  Soc,  79  Id.  403, 
Heysham  v.  Dettre,  89  Id.  506 ;  Seeger  v.  Pettit,  supra ;  Law- 
rence V.  Kemp.,  1  Duer  (N.  Y.)  363 ;  Shaw  v.  Lenke,  1  Daly 
(N.  Y.)  487 ;  Manning  v.  Ogden,  54  N.  Y.  S.  R.  113 ;  Kirchman 
V.  Lapp,  46  N.  Y.  S.  R.  687 ;  McKeage  v.  Ins.  Co.,  81  N.  Y. 
38 ;  Hays  v.  Doane,  11  N.  J.  Eq.  84 ;  Guthrie  v.  Jones,  108 
Mass.  191 ;  Towne  v.  Fiske,  127  Id.  125 ;  Montague  v.  Dent, 
10  Rich.  (S.  C.)  135 ;  the  only  authority  to  the  contrary  in 
this  countiy  that  I  am  acquainted  with  being  Johnson  v.  Wise- 
man, 4  Mete.  (Ky.)  357.     Of  coui-se,  express  stipulation  may 
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make  them  pass  with  the  realty :  Jarechi  v.  Philh.  Soc'y,  supra ; 
Heysham  v.  Dettre,  supra;  Fratt  v.  Whittier,  58  Cal.  126; 
Sewell  y.  Angerstein,  supra ;  or  an  intent  to  do  so  may  be  so 
clear  from  the  attending  circumstances  and  expressions  as  to 
have  the  same  effect :  Ewell,  Fixt.,  p.  300 ;  Funk  v.  Brigaldi, 
4  Daly  (N.  T.)  369 ;  Central  etc.  Co.  v.  Hotel  Co.,  (Super.  Ct. 
Cine.)  26  Ohio  L.  J.  149.  But  in  the  absence  of  such  an  ele- 
ment, the  rule  as  above  stated  seems  very  well  settled.  In 
this  connection,  however,  it  must  not  be  overlooked  what  is 
meant  by  gas  fixtures.  There  is  a  clear  distinction,  pointed 
out  in  Yaughen  v.  Haldeman,  supra,  at  523,  reiterated  in  Ja- 
rechi V.  Philh.  Soc'y,  supra,  at  p.  408,  and  recognized  in  Ewell, 
Fixt.,  p.  299,  and  cases  there  cited,  between  gas  fittings  and 
gas  fixtures — the  former  term  including  all  the  piping  down  to 
the  points  of  opening  where  chandeliers,  brackets,  etc.,  used 
for  lighting  are  designed  to  be  attached,  the  latter  only  cover- 
ing those  attachments.  It  is  these  exclusively  to  which  the 
rule  I  have  given  applies.  The  analogy  between  the  arrange- 
ments for  lighting  dwelling  houses  with  gas,  and  those  for  heat- 
ing such  with  steam,  seems  to  me  to  be  so  complete  that  this 
distinction  must  also  obtain  as  to  the  latter,  under  the  decisions 
of  this  state.  For  this  reason  I  must  regard  the  case  of  Jen- 
kins v.  Gething,  2  John.  &  H.  520,  cited  in  Ewell,  Fixt,  p.  129, 
note,  as  inapplicable  here,  and  decide  that  the  only  portions  of 
a  steam-heating  apparatus  in  a  dwelling  house  that  do  not  or- 
dinarily become  part  of  it  in  such  a  way  as  to  prevent  their 
being  separated  as  personalty  from  the  real  estate,  are  the  radi- 
ators with  the  valves  attached  to  them.  Whilst  the  traps, 
regulators,  service  and  distributing  pipes,  risers,  and  the  valves 
belonging  to  them  may  fairly  be  considered  as  necessaiy  to 
the  completion  of  a  modern  dwelling  house  where  the  facilities 
for  steam  heating  exist,  and  must,  in  the  nature  of  things,  be 
substantially  the  same  in  every  case,  varying  only  in  dimen- 
sions ;  the  radiators  with  their  valves  are  put  up  in  more  or 
less  expensive  style,  according  to  the  taste  and  means  of  the 
person  who  intends  to  occupy  the  house,  or  according  to  the 
purpose  for  which  it  may  be  designed,  as  a  dwelling  for  his 
own  family,  or  »s  a  house  to  be  rented  to  others.  Hence  upon 
groundi^  precisely  analogous  to  those  pointed  out  in  Jarechi  v. 
Philh.  Society,  ubi  supra,  they  and  they  alone  are  not  to  be 
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regarded  as  intended  to  be  annexed  to  the  realty.  Of  course, 
applying  these  principles  to  the  facts  of  this  case,  the  radiatoi-s 
here  in  controversy,  being  personal  property,  never  became 
subject  to  the  Provident,  etc.  Co.'s  mortgage ;  the  plaintiff's 
pui'chase  of  them,  with  the  knowledge  and  consent  of  the  owner 
of  both  them  and  the  house,  gave  him  a  good  title  even  before 
actual  severance :  Mitchell  v.  Fraedley,  10  Pa.  198 ;  and  the 
purchaser  of  the  realty  at  the  sale  of  Oct.  15, 1892,  with  notice 
of  plaintiff's  claim  of  title,  cannot  complain. 

"It  follows  that  the  levy  of  Sept.  10, 1892,  was  good  and 
effectual  as  to  them,  and  nothing  else;  that  by  the  sale  of 
Oct.  7th  the  plaintiff  acquired  title  to  them  and  nothing  else  ; 
and  that  he  is  entitled,  in  this  suit,  to  recover  for  them  and 
nothing  else.  There  being  no  special  damages  laid  in  the  dec- 
laration (see  Schofield  v.  Ferrers,  46  Pa.  438),  or  proven,  in- 
terest upon  the  sum  representing  the  value  of  the  articles 
detained,  from  the  time  when  their  detention  became  unlawful, 
May  5,  1898,  is  the  proper  measure  of  damages  for  such  deten- 
tion :  McCabe  v.  Morehead,  1  W.  &  S.  513." 

Exceptions  were  dismissed  and  judgment  entered  for  plaintiff. 

Errors  aligned  were  (1-6)  dismissal  of  exceptions  as  above, 
quoting  them,  and  (7)  entry  of  judgment. 

Henry  A.  MuKUnhergy  A.'K.  Stauffer  with  him,  for  appellant, 
cited :  Hill  v.  Sewald,  53  Pa.  273  ;  Heysham  v.  Detti-e,  89  Pa. 
506 ;  Harmony  B.  Ass'n  v.  Berger,  99  Pa.  320  ;  Lyle  v.  Palmer, 
42  Mich.  314 ;  Voorbis  y.  Freeman,  2  W.  &  S.  116 ;  Snedeker 
V.  Warring,  12  N.  T.  170 ;  Laflin  v.  Griffiths,  85  Barb.  58 ; 
Winslow  V.  Ins.  Co.,  4  Metc^  306  ;  King  v.  Johnson,  7  Gray, 
239  ;  Hoskin  v.  Woodward,  45  Pa.  42  ;  Wadleigh  v.  Janvrin, 
41  N.  H.  503 ;  Hill  v.  Sewald,  53  Pa.  273 ;  Seeger  v.  Pet- 
tit,  77  Pa.  437 ;  Cross  v.  Marston,  17  Vt.  533 ;  Vaughen  v. 
Haldeman,  33  Pa.  522 ;  Ins.  Co.  v.  Thackara,  10  W.  N.  104 ; 
Taylor's  Landlord  &  Tenant,  §§  547,  550 ;  Pyle  v.  Pennock, 
2  W.  &  S.  390 ;  McLean  v.  Palmer,  2  Kulp,  349 ;  Ewell  on 
Fixtures,  21 ;  Christian  v.  Dripps,  28  Pa.  271  ;  Meigs's  Ap., 
62  Pa.  28 ;  Patterson  v.  Delaware  Co.,  70  Pa.  881 ;  Hopewell 
Mills  V.  Savings  Bank,  150  Mass.  519. 
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Horace  Bolandy  for  appellee,  cited :  Vaughen  v.  Halderaan, 
33  Pa.  522 ;  Jarechi  v.  Philharmonic  Society,  79  Pa.  403  ;  Hey- 
sham  V.  Dettie,  89  Pa.  506  ;  Ins.  Co.  v.  Thackara,  11  W.  N. 
391 ;  Vail  v.  Weaver,  132  Pa.  863 ;  Dimmick  v.  Cook  &  Co., 
115  Pa.  680 ;  Jenkins  v.  Gethings,  2  J.  &  H.  620 ;  Snedaker 
V.  Warring,  12  N.  T.  178  ;  Treadway  v.  Sharon,  7  Nev.  37 ; 
Tate  V.  Blackburn,  48  Miss.  1 ;  Buck's  Ap.,  2  Penny.  827 ; 
Ewell  on  Fixtures,  89  ;  Burke  v.  Weiss,  1  Kulp,  810  ;  Mitch- 
ell  V.  Freedley,  10  Pa.  196  ;  White's  Ap.,  10  Pa.  264 ;  Piper  v. 
Martin,  8  Pa.  207. 

Peb  Cubl^,  March  12, 1894  : 

By  agi*eement,  this  case  was  submitted  and  tried  by  the  learn- 
ed judge  of  the  common  pleas  without  the  intervention  of  a 
juiy.  The  controlling  question  was  whether  the  radiators  and 
valves  attached  thereto,  levied  on  and  sold  by  the  sheriff  to  the 
plaintiff,  were  ever  part  of  the  realty,  or  remained  personalty, 
and  by  said  sale  became  the  property  of  the  plaintiff. 

The  first  and  second  specifications,  charging  error  in  finding 
the  facts  therein  recited  respectively,  are  not  sustained.  Each 
of  these  findings  was  fully  warranted  by  the  testimony.  The 
remaining  five  specifications  complain  of  the  conclusions  of  law 
therein  mentioned.  It  is  unnecessary  to  consider  them  in  de- 
tail. There  appeal's  to  be  no  error  in  either  of  them.  An  ex- 
amination of  the  record  has  satisfied  us  that  the  learned  trial 
judge  was  substantially  correct  in  his  legal  conclusions,  as  well 
as  in  his  findings  of  fact  from  which  they  were  drawn.  His 
opinion  is  an  ample  vindication  of  the  correctness  of  both  ;  and, 
for  reasons  therein  given,  we  think  the  judgment  should  not 
be  reversed. 

Judgment  affiimed. 
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Heere  et  al.  v.  Penn  Nat.  Bank  et  al.,  Appellants. 

Sheriffs  B  interpleader — Evidence — Question  for  jury , 

On  a  sheriflTs  interpleader  tx)  determine  tlie  ownership  of  goods  taken 
in  execution  it  is  proper  to  submit  the  case  to  the  juiy  where  there  is  evi- 
dence that  the  claimants,  a  partnership,  and  the  defendants  in  the  execu- 
tion, also  a  partnerahip,  negotiated  with  each  other  for  the  combination 
of  the  two  firms  into  a  new  partnership,  that  dunng  the  negotiations 
claimants^  goods  were  moved  to  the  premises  of  the  other  firm,  but  tbsU 
the  agreement  was  never  consummated,  and  the  goods  were  never  mingled 
with  those  of  the  defendants  in  the  execution,  but  wei*e  kept  separate  and 
apart. 

Argued  March  1,  1894.  Appeal,  No.  380,  Jan.  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T.,  1893, 
No.  125,  on  verdict  for  plaintiffs,  Julia  Heere  et  al.,  trading  as 
Heere  &  Co.  Before  Stebbett,  C.  J.,  Gbeen,  Williams, 
MoCoLLUM  and  Dean,  JJ.    AflSrmed. 

Sheriff's  interpleader.     Before  Ebmentrout,  P.  J. 

At  the  trial  there  was  evidence  by  plaintiffs  to  the  effect 
that  plaintiffs,  claimants,  a  partnership  trading  as  Heere  &  Co., 
cigar  manufacturers,  and  the  defendants  in  the  execution, 
Heere,  Koch  &  Co.,  had  negotiated  with  each  other  for  the 
combination  of  the  two  firms  into  a  new  partnership  under  the 
name  of  Heere,  Koch  &  Co.,  that  during  the  negotiations  plain- 
tiffs' goods  were  moved  to  the  premises  of  Heere,  Koch  &  Co., 
but  were  kept  sepai-ate.  After  this,  bill-heads,  brands,  factory 
labels,  etc.,  of  Heere,  Koch  &  Co.  were  used.  Plaintiff's  evi- 
dence was  to  the  effect  that  the  new  partnership  was  not  to 
go  into  effect  until  a  settlement  was  effected  with  the  creditoi-s 
of  the  old  firm  of  Heere,  Koch  &  Co.,  and  that  no  settlement 
was  ever  made. 

The  court  charged  as  follows : 

"  It  appears  from  the  evidence  in  this  cause  that  George  E. 
Heere,  Aaron  M.  Koch  and  J.  C.  Becker  were  engaged  in  the 
manufacture  of  cigars  in  this  city  under  the  firm  name  of  Heere, 
Koch  &  Co.  Several  of  the  banks  of  this  city,  defendants  here, 
obtained  judgments  against  Heere,  Koch  &  Co.  for  moneys  ow- 
ing by  that  firm,  and,  having  so  obtained  judgment,  issued 
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execution.  When  the  sheriff  came  to  the  Eighth  and  Oley 
factory  of  Heere,  Koch  &  Co.,  he  levied  upon  everything  in  the 
factory  building,  whereupon  a  claim  was  made  that  certain 
tobacco  and  fixtures  there  found  belonged,  not  to  Heere,  Koch 
&  Co.,  but  to  Heere  &  Co.,  a  firm  which  it  is  said  is  composed 
of  Julia  Heere  and  Thomas  F.  Brady. 

"The  issue,  therefore,  which  is  presented  to  your  attention, 
is  one  of  title  to  property.  If  the  execution  creditors  of  Heere, 
Koch  &  Co.  actually  levied  upon  and  took  the  property  of  Julijt 
Heere  and  Thomas  F.  Brady,  trading  as  Heere  &  Co.,  they 
would  have  no  right  to  do  that,  unless  Heere  &  Co.'s  property 
had  been  handed  over  to  the  control  of  the  firm  of  Heere,  Koch 
&Co. 

"  There  is  practically  very  little  difference  of  opinion  as  to 
the  law  of  this  case.  The  case  turns  upon  the  fact  whether  or 
not,  when  Heere  &  Co.  moved  their  goods  from  the  factory  at 
Tenth  and  Penn  to  the  factory  at  Eighth  and  Oley,  they  did  so 
in  pursuance  of  articles  of  copartnership  canied  out,  and 
whether  the  goods  were  placed  in  the  care  of  Heere,  Koch 
&  Co.  in  pui*suance  of  that  partnership.  If  they  were  not  so 
placed,  if  the  articles  of  copartnership  were  not  carried  out,  if 
these  goods  were  not  delivered  into  the  care  of  Heere,  Koch 
&  Co.,  but  on  the  other  hand  were  kept  separate  from  their 
goods,  were  not  mingled  with  their  goods  and  were  kept  in 
that  factory  as  the  property  of  Heere  &  Co.,  then  your  verdict 
will  be  for  the  plaintiffs.  If  they  were  not  so  kept,  but  were 
mingled  with  the  goods  so  as  to  make  them  a  contribution  of 
one  firm  to  the  other,  then  your  verdict  will  be  for  the  defend- 
ants.   That  is  the  whole  case." 

Defendants' request  for  binding  instructions  was  refused.  [1] 

Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Error  assigned  was  instruction,  quoting  it. 

Isaac  Hiester^  Philip  S.  Zieber^  Baer  ^  Snyder^  Henry  A. 
Muhlenberg  and  Q-.  B,  Stevens  with  him,  for  appellants,  cited  : 
Hyatt  V.  Johnson,  91  Pa.  196 ;  Longenecker  v.  Pa.  R.  R.,  106 
Pa.  828 ;  Cover  v.  Manaway,  115  Pa.  338 ;  McKnight  v.  Bell, 
135  Pa.  868. 
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J.  Howard  Jacob$^  Jeremiah  K.  Chant  and  Ermmtrout  ^  Ruhl 
with  him,  for  appellees,  cited:  Com.  v.  McDowell,  86  Pa.  877  ; 
Wilson  V.  Steamboat  Tuscarora,  26  Pa.  317 ;  Fisher  v.  R.  R,, 
131  Pa.  292 ;  Reno  v.  Moss,  120  Pa.  49 :  Patterson  v.  Dushane, 
115  Pa.  334;  School  Furniture  Co.  v.  School  District,  122  Pa. 
501 ;  Brunner  v.  T.  &  T,  Co.,  151  Pa.  447. 

Per  Curiam,  March  12, 1894 : 

The  only  specification  of  error  in  this  case  is  the  refusal  of 
the  learned  president  of  the  common  pleas  to  charge  as  re- 
quested in  defendants*  third  point :  ^^  Under  aU  the  evidence 
in  the  case  the  verdict  must  be  for  the  defendants.*' 

We  are  satisfied  from  an  examination  of  the  record  that  there 
was  no  error  in  refusing  to  charge  as  thus  requested.  The  right 
of  the  plaintiffs  to  recover  depended  on  questions  of  fact  which 
were  for  the  exclusive  consideration  of  the  jury.  Those  ques- 
tions were  fairly  and  impartially  submitted  to  them  with  instruc- 
tions that  appear  to  be  free  from  error.  As  already  observed, 
the  only  complaint  here  is  that  the  learned  judge  did  not  with- 
draw the  case  from  the  jury  by  giving  them  binding  instructions 
to  find  for  the  defendants.  If  he  had  done  that,  the  plaintiffs 
would  have  had  just  reason  to  complain.  The  assignment  of 
eiTor  is  not  sustained. 

Judgment  afiirmed. 


/l«l    575 

^^^       '  V  Palethorp's  Estate.     Palethorp's  Appeal. 

M80     83 

160  ""    31^       Appeals— Interlocutory  decree-— Citation  to  account, 

\ 25  SC  257        ^  decree  of  the  orphans'  court  citing  an  executor  to  file  an  aooount  is 

an  interlocutory  decree  from  which  no  appeal  lies  to  the  Supreme  Court. 

Argued  March  3, 1894.  Appeal,  No.  282,  Jan.  T.,  1894,  by 
Robert  Palethorp,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1887,  No.  259,  citing  executor  to  account  in  estate  of  John 
H.  Palethorp,  deceased.  Before  Sterbett,  C.  J.,  Gbben,  Mo 
CoLLUH,  Mitchell,  Dean  and  Fell,  JJ.    Appeal  quashed. 

Petition  for  citation  to  account. 
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Error  asngned  was  decree  citing  executors  to  account. 
Appellee  moved  the  Supreme  Court  to  quash  the  appeal  on 
the  ground  that  it  was  interlocutory, 

Robert  Palethorp^  for  appellant.  , 

F.  A.  Manderson^  for  appellee. 

Peb  Cxtbiam,  March  12,  1894 : 

This  is  a  rule  to  show  cause  why  the  appeal  taken  in  the 
above  entitled  case  should  not  be  quashed.  It  appears  that  the 
appeal  is  from  an  order  of  the  orphans'  court  directing  appel- 
lant as  surviving  executor  of  John  H.  Palethorp,  deceased,  to 
file  an  account.  It  cannot  be  doubted  that  the  court  had  juris- 
diction  in  the  premises ;  nor  can  it  be  doubted  that  the  order 
complained  of  is  merely  interlocutory.  It  follows  that  the  ap- 
peal is  premature  and  should  be  quashed. 

Rule  absolute  and  appeal  quashed. 


Johnson  et  al.  v,  Freemann,  Appellant. 

[Marked  to  be  reported.] 

Contract— OuaratUy^Building  Machine— Evidence. 

Plaintiffs  agreed  to  build  for  defendant  a  machine  **  as  per  drawings 
and  specifications^^  furnished  by  defendant.  Plaintiffs  did  not  guarantee 
that  the  machine  would  do  the  work  that  it  was  intended  to  do.  After 
the  patterns  had  been  examined,  it  was  found  that  they  were  incomplete, 
and  that  the  drawings  relating  to  the  locomoLire  part  of  the  machine 
were  defective.  Plaintiffs  then  undertook,  at  defendants^  request,  to  fur- 
nish revised  drawings  and  patterns  to  correct  the  impei*fections.  When 
the  machine  was  completed,  it  was  found  that  it  would  not  do  the  work 
contemplated.  Held  that  the  agreement  of  plaintiffs  to  furnish  the  revised 
drawings  and  specifications  did  not  operate  to  change  the  contract  so  ns 
to  make  them  responsible,  if  the  finished  machine  did  not  do  its  work  sat- 
isfactorily as  a  machine. 

Damages— Impeffect  machine —Charge  of  court. 

In  an  action  to  recover  the  pnce  of  a  machine  where  defendant  claims 
that  the  machine  was  imperfect,  it  is  not  improper  to  charge  on  the  ques- 
tion of  damages  that  ••  if  the  defects  are  due  to  imperfect  workmansliip 
on  the  part  of  the  plaintiffs,  or  to  any  want  in  the  materials  which  they  useil 
in  the  construction  of  the  machine,  or  if  the  parts  which  they  were  to  de- 
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sign,  and  did  design  and  construct,  were  not  reasonably  suitable  for  the 
purposes  for  which  they  were  intended,  the  defendant  would  be  entitled 
to  deduct  from  the  claim  of  the  phiintiffs  such  an  amount  as  he  would  be 
required  to  expend  in  repairs  in  putting  the  machine  in  the  condidon  which 
was  an*anged  for  in  the  plans  and  designs.  He  would  be  further  entitled 
to  deduct  from  that  claim  the  necessary  expenses  to  which  he  has  been 
put  which  were  a  result  of  those  defects." 

Argued  Jan.  3,  1894.  Appeal,  No.  875,  Jan.  T.,  1893,  by 
defendant,  J.  S.  Freemann,  from  judgment  of  C.  P.  No.  2, 
Phila.  Co.,  Sept.  T.,  1885,  No.  298,  on  verdict  for  plaintiflfe, 
Israel  H.  Johnson,  Jr.,  et  al.,  trading  as  Israel  H.  JohnsoD  &6 
Co.  Before  Sterrett,  C.  J.,  Green,  Williams,  McCollxjm, 
Mitchell,  Dean  and  Fell,  J  J.    AflBrmed. 

Assumpsit  for  work,  etc.     Before  Pbnnypacker,  J. 

At  the  trial,  it  appeared  that,  on  Jan.  15,  1885,  at  defend- 
ant's request,  plaintiffs  made  the  following  proposition  in 
writing : 

"  We  propose  to  build  for  you  one  Johnson's  Patent  Street 
Paving  Ramming  Machine  complete,  with  boiler  and  engine, 
as  per  drawings  and  specifications,  for  the  sum  of  f  1,650,  ex- 
clusive of  patterns,  which  are  to  be  furnished  to  us ;  $600  in 
cash  to  accompany  the  acceptance  of  our  proposition;  $325 
cash  Feb.  10, 1885,  and  balance,  $825,  to  be  paid  on  completion 
of  machine  in  cash,  or  three  and  four  months'  notes,  with  in- 
teiest  and  satisfactory  indorsements.  Walker  did  not  get  his 
patterns  here  to-day.  As  soon  as  they  arrive  we  can  give  esti- 
mates for  balance  of  patterns." 

A  day  or  two  after  this  proposition  was  made,  and  after  the 
patterns  had  been  examined,  it  was  found  that  they  were  in- 
complete, and  that  the  drawings  relating  to  the  locomotive 
part  of  the  machine  were  defective.  Defendant  then  called 
on  plaintiffs  and  was  informed  of  these  facts.  He  then  in- 
formed plaintiffs  that  they  should  carefully  examine  all  the 
drawings  and  specifications,  and  if  there  was  anything  imper- 
fect or  defective,  to  correct  it. 

Plaintiffs  then  made  the  following  proposition,  which  was 
accepted : 

"  We  revise  our  bid  of  15th  by  proposing  to  build  for  you  one 
Johnson's  Patent  Street  Paving  Bammer,  including  revised 
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drawings  and  patterns,  for  the  sum  of  eighteen  hundred  and 
fifty  dollai-s  (f  1,850),  to  be  completed  in  about  eight  weeks, 
and  paid  for  as  follows :  $500  cash,  with  acceptance  of  proposi- 
tion; $425  cash,  Feb.  10,  1885,  and  balance  f925  to  be  paid 
on  completion  of  the  machine,  in  cash  or  three  and  four  months' 
notes,  with  interest  and  satisfactory  indoi-sements.  We  will 
submit  the  drawings  to  you  for  approval  soon  as  ready." 

Wilson  C.  Walker  was  to  have  an  interest  in  the  patent  if 
the  machine  worked. 

Defendant  testified  that  plainti£fs  guaranteed  the  work  and 
materials  but  did  not  guarantee  that  the  machine  would  do  the 
work  which  it  was  designed  to  do.  Defendant  further  testified 
that  the  machine  as  constructed  by  plaintiffs  would  not  work 
satisfactorily,  owing  to  defective  workmanship  in  its  construc- 
tion by  plaintiffs. 

Plaintiffs'  claim  was  on  a  promissory  note  for  $475,  with  in- 
terest from  Dec.  19,  1885,  and  a  book  account  in  1885  for 
1356.63. 

The  court  charged  as  follows : 

"  [Under  the  terms  of  the  contract  it  became  the  duty  of  the 
plaintiff  to  construct  the  machine  not  in  such  a  way  as  to  make 
it  perform  the  work  which  was  expected  of  it,  but  according  to 
the  plans  and  specifications  which  were  furnished.]  [1] 

"As  to  whether  it  was  so  constructed  is  the  main  question 
of  fact  which  you  are  called  upon  to  determine  in  the  case.  It 
appears  that  this  machine  consisted  of  two  parts.  There  was 
a  rammer  by  which  the  stones  in  the  street  were  to  be  ham- 
mered down  and  rammed,  and  there  was  a  locomotive  part  or 
motive  part,  the  object  of  which  was  to  move  the  machine  about 
the  streets  in  the  performance  of  the  work  it  was  intended  to 
do. 

'*  With  respect  to  the  ramming  part  of  the  machine,  the  de- 
fendant contends  that  there  were  certain  defects  in  the  way  in 
which  the  work  was  done,  and  it  has  been  testified  to  you,  by 
his  witnesses  produced  before  you,  that  in  those  respects  that 
part  of  the  machine  was  defective ;  the  work  was  not  done  in 
a  workmanlike  manner.  The  first  defect  which  they  allege  is 
that  the  port  hole  through  which  the  steam  was  admitted  into 
the  cylinder  was  to  some  extent — about  two  thirds  of  the  space 
according  to  the  testimony  of  one  witness — closed  by  a  web  of 
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iron.  It  was  testified  to  you  that  some  time  was  spent  in  en- 
deavoring to  find  out  where  the  trouble  lay,  and  that  finally,  by- 
drilling  into  the  cylinder,  this  web  of  iron  was  removed.  It 
took  a  half  hour  to  chip  it  out  when  it  was  found,  and  about 
half  a  day  was  spent  in  taking  the  machine  apart.  But  accord- 
ing to  this  evidence  the  web  was  found  there,  and  it  is  alleged 
to  have  been  a  defect  in  the  construction.  On  the  pai't  of  the 
plaintiffs  the  men  who  worked  upon  the  machine  have  been 
produced.  Some  of  them  have  said  they  examined  the',  casting 
and  found  no  such  web,  and  one  testified  to  you  if  it  had  been 
there  at  the  time  the  work  was  done  he  would  have  found  it. 

"  Another  defect  which  has  been  alleged  is  that  three  eighths 
of  an  inch  was  cut  away  from  the  top  of  the  piston  rod.  I  be- 
lieve it  is  not  denied  that  that  was  done,  but  the  plaintiffs  tell 
you  that  that  was  rendered  necessary  by  the  fact  that  an  acci- 
dent happened  to  the  piston  rod  after  the  machine  had  left  their 
control,  and  that  because  of  that  accident  it  became  necessary 
to  cut  away  that  part  of  the  rod. 

"  The  third  defect  which  is  alleged  on  the  part  of  the  defend- 
ant with  respect  to  this  part  of  the  machine  is  that  in  the  space 
which  was  cut  away  from  the  yoke  certain  pieces  were  inserted, 
which  are  called  ^  dutchmen,'  and  it  is  alleged  on  the  part  of 
the  defendant  that  that  was  not  good  workmanship.  The  plain- 
tiffs, however,  tell  you  that  those  '  dutchmen '  were  inserted 
because  it  was  found  necessary,  after  the  machine  had  been  con- 
structed, to  reverse  the  motion  and  turn  around  the  piston,  and 
that  this  rendered  necessary  the  cutting  away  of  certain  por- 
tions of  it,  and  the  insertion  of  these  pieces.  They  further  say 
to  you  that  it  was  no  detriment.  This  is  substantially  the  tes- 
timony with  respect  to  the  ramming  part  of  the  machine. 

*'  Now,  there  was  the  other  part  of  the  machine,  the  motive 
pai-t.  The  defendant  testifies  to  you  that  between  the  time  of 
the  fii'st  proposition  which  was  made,  and  before  the  making  of 
the  second  proposition  on  the  19th  of  January,  1885,  he  saw  the 
plaintiffs  and  told  them  that  the  difference  between  the  old  ma- 
chine and  the  one  they  were  to  construct  was  in  the  locomotive 
part ;  that  in  the  old  machine  there  was  a  difficulty  in  moving  ; 
that  he  told  them  to  find  out  what  was  needed  and  to  prepai^e 
what  was  wanting.  I  do  not  remember  that  there  is  any  cou- 
ti-adiction  of  this  statement  in  the  evidence  presented  befoi*e 
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you.  To  a  certain  extent  there  is  an  admission  of  it  on  the  part 
of  the  plaintiffs.  They  say  that  the  plans  and  the  patterns 
which  were  submitted  were  not  complete,  that  there  were  parts 
that  were  missing,  and  these  pai-ts  were  to  be  designed  by  them. 
Mr.  Joshua  R.  Johnson,  in  telling  what  they  did  design  and 
construct  in  accordance  with  that  design,  says  that  they  made 
the  stand  to  hold  the  cylinder  or  the  guides  for  the  cross  heads, 
that  they  added  a  stand  to  fasten  both  cylinders  to,  that  they 
designed  the  fmmes  which  held  the  cylinder.  He  also,  in  the 
evidence  which  was  presented  in  a  former  trial,  said  that  they 
prepared  the  motive  power  for  driving  it  around  the  streets  in 
accordance  with  the  plans  which  they  have  produced,  and  he 
concedes,  in  the  testimony  which  he  has  given  before  you,  that 
that  is  coKrect. 

"  Now,  if  that  was  the  arrangement,  as  told  by  the  defend- 
ant, and  it  has  not  been  disputed,  it  ought  to  receive  a  reason- 
able construction.  [If  the  defendant  is  to  contend  that  the 
plaintiffs  were  to  build  an  entirely  new  motive  part  to  suit  this 
machine,  it  ought  to  appear  clearly  before  you  that  that  was 
the  understanding  and  agreement  made  between  the  parties. 
The  written  propositions  do  not  so  state,  and  I  do  not  remember 
any  evidence  in  the  case  which  would  justify  you  in  so  finding. 
The  contract  should  be  reasonably  construed,  and  it  means— it 
i»  my  duty  to  tell  you  what  it  means — that  it  was  the  duty  of 
the  plaintiffs  to  examine  that  motive  pait,  and  if  they  found 
that  there  were  parts  missing,  or  parts  defective,  to  design  them 
and  construct  them.]  [2]  The  parts  which  they  were  to  so  de- 
sign and  construct  ought  to  be  adapted  to  the  other  parts  of 
the  machine,  and  should  be  so  designed  and  constructed  that 
they  would  reasonably  answer  the  purpose  for  which  they  were 
intended. 

"  With  respect  to  the  motive  part  of  the  machine,  Mr.  Mend- 
ham  says  that  there  was  a  miscalculation  of  the  rate  of  speed, 
that  the  movement  was  too  fast  for  the  machine,  and  Mr.  Berry 
testifies  that  the  locomotive  part  was  not  constructed  for  the 
purpose  intended,  that  there  was  no  brake  appliance,  that  the 
crank  shaft  was  too  light.  You  have  also  heard — and  I  do  not 
propose  to  go  over  it  at  any  length — the  evidence  as  to  the  fact 
that  this  machine  when  it  went  out  on  the  street  met  with  many 
mishaps  and  encountered  a  number  of  l»«aks.    It  is  not  dis- 
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puted  that  in  many  of  its  parts  the  machine  did  break.  The 
plaintiffs  allege  that  it  was  constructed  according  to  the  plans 
and  designs  that  were  furnished.  About  the  brake  appliance, 
they  produce  testimony  to  show  to  you  that  it  was  not  on  the 
plans  which  were  fui*nished  to  them,  and  that  the  crank  shaft 
was  made  in  accordance  with  those  plans. 

"  It  is  for  you  to  say  whether  the  breaks  which  occurred,  and 
the  difiGiculties  that  arose  when  the  machine  was  taken  out  for 
use,  were  ,due  to  inherent  defects  in  the  plans  and  patterns 
which  were  furnished,  or  whether  they  were  due  to  the  lack  of 
proper  workmanship  ou  the  part  of  the  plaintiffs,  or  due  to  some 
want  of  skill  in  the  parts  designed  by  them,  or  in  the  construc- 
tion of  those  parts.  If  the  defects  are  due  to  imperfect  work- 
nianship  on  the  part  of  the  plaintiffs,  or  to  any  want  in  the  ma- 
terials which  they  used  in  the  construction  of  the  machine,  or 
if  the  parts  which  they  were  to  design,  and  did  design  and  con- 
struct, were  not  reasonably  suitable  for  the  purposes  for  which 
they  were  intended,  the  defendant  would  be  entitled  to  deduct 
from  the  claim  of  the  plaintiff  such  an  amount  as  he  would  be 
required  to  expend  in  repaii*s  in  putting  the  machine  in  the  con- 
dition which  was  arranged  for  in  the  plans  and  designs.  He 
would  be  further  entitled  to  deduct  from  that  claim  the  neces- 
sary expenses  to  which  he  has  been  put  which  were  a  result  of 
those  defects.  The  amounts  have  been  testified  to  you  which 
he  claims  to  deduct,  and  you  have  them  before  you.  [If  the 
machine  was  constructed  according  to  the  plans  and  specifica- 
tions which  were  furnished,  with  proper  material,  and  the  work- 
manship was  of  a  reasonably  suitable  character,  and  if  the  parts 
designed  by  the  plaintiffs  were  fit  for  the  purpose  for  which 
they  were  intended,  then  the  plaintiff  is  entitled  to  recoyer  in 
this  suit.]  "  [8] 

Plaintiffs'  points  were  among  others  as  follows : 

^^1.  If  the  jury  find  that  the  machine  was  constructed  in  ac- 
cordance with  the  drawings  submitted  to  and  approved  by  tlie 
defendant  and  Walker,  and  the  drawings  and  patterns  furnished 
by  defendant  and  Walker,  with  proper  materials  and  in  a  work- 
manlike manner,  then  your  verdict  should  be  for  the  plaintiffs. 
Annoer :  I  affirm  that  point,  if  they  were  so  submitted  and  ap- 
proved," [4] 

*^  2.  If  the  jury  find  that  the  repairs  to  the  machine  were 
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made  for  the  defendant,  and  that  they  were  not  made  necessary 
by  defective  workmanship  or  improper  materials  used  in  the 
construction  of  the  machine,  or  by  a  failure  on  plaintiffs'  part 
to  construct  the  machine  in  accordance  with  the  drawings  and 
pnUems  furnished  and  approved  by  defendant  and  Walker, 
then  your  verdict  should  be  for  the  plaintiffs.  Answer :  I  af- 
firm that  poin^  if  the  drawings  and  patterns  were  furnished 
and  approved."  [5] 

Defendant's  points  were  among  others  as  follows : 

"3.  That  defendant  is  entitled  to  set  off  against  plaintiffs' 
claim  all  direct  loss  that  he  has  sustained  on  account  of  the  de- 
fective and  unworkmanlike  manner  in  which  said  machine  was 
constructed,  if  the  jury  shall  find  that  the  work  was  defec- 
tive." Refused.  [6] 

"6.  If  the  juryfijid  all  the  disputed  facts  in  favor  of  the  de- 
fendant they  should  render  a  verdict  in  his  favor  with  a  certifi- 
cate for  the  amount  paid  by  him  to  plaintiffs,  and  such  sums 
as  be  has  necessarily  expended  in  endeavoring  to  put  said  ma- 
chine in  the  condition  in  which  it  should  have  been  put  by 
plaintiffs."    Refused.  [7] 

Verdict  and  judgment  for  plaintiffs  for  $785.43. 

Errors  assigned  were  (1-7)  instructions,  quoting  them. 

Alex,  Simpson^  Jr.^  John  S.  Freemann^  with  him,  for  the  ap- 
pellant.— By  the  terms  of  the  second  proposition,  which  must 
be  read  in  connection  with  what  tmnspired  between  the  parties 
in  the  meantime,  plaintiffs  agreed  not  only  to  supply  missing 
parts,  but  to  revise  the  di-awings,  so  that  the  machine  con- 
structed by  them  would  be  a  complete  piece  of  machineiy,  and 
adapted  to  the  work  it  was  intended  to  do.  Plaintiffs  were 
not  expected  to  change  the  general  plan  and  design  of  the  ma- 
chine, but  they  did  undertake  to  adapt  the  various  parts  of  the 
machine  to  each  other,  so  that  when  it  was  completed  it  would 
be  a  perfect  working  piece  of  machinery. 

Defendant  at  no  time  contended  that  it  was  the  duty  of 
plaintiffs  to  construct  an  entirely  new  motive  power.  It  ap- 
pears from  the  evidence  that  this  question  never  arose.  What 
defendant  did  expect,  and  what  he  contended  for  before  the 
jury,  was  that  plaintiffs  had  undertaken  to  furnish  him  with  a 
machine,  in  which  the  locomotive  part  was  entirely  adapted  to 
the  purpose  of  the  machine. 
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That  the  written  contract  betweea  plaintiffs  and  defendant 
should  be  construed  in  the- light  of  the  conversations  between 
the  parties  at  the  time  it  was  made  has  been  clearly  decided  by 
this  court  in  the  case  of  Dubois  v.  Bigler,  Young  &  Co.,  95 
Pa.  200.  The  principal  facts  in  that  case  are  very  similar  to 
those  in  the  case  at  bar. 

The  court  erred  in  refusing  to  charge  as  to  the  measure  of 
damages  in  accordance  with  defendant's  points :  Pennypacker 
V.  Jones,  106  Pa.  287. 

Hood  Gilpin^  for  appellees. — Taking  the  whole  of  the  learned 
trial  judge's  charge,  and  not  extracts  from  it,  it  will  be  seen 
that  the  evidence  was  fairly  submitted  to  the  jury,  and,  in 
view  of  the  contradictory  evidence,  it  was  certainly  a  case  for 
the  jury. 

In  Dubois  v.  Bigler,  Young  &  Co.,  95  Pa.  208,  cited  by  ap- 
pellant, the  contract  was  in  writing,  and  by  it  plaintiffs  below 
agreed  to  build  and  deliver  to  defendant  below  two  finished 
engines,  to  be  placed  as  shown  in  a  set  of  dmwings  furnished 
by  plaintiffs,  who  guaranteed  the  materials,  workmanship  and 
working  of  said  engines  in  every  respect  as  first  class  and  sat- 
isfactory to  defendant ;  the  engines  when  set  up  to  constitute 
everything  necessary  to  make  them  complete,  both  as  to  ap- 
pearance and  capacity.  This  is  a  very  different  contract  from 
the  one  in  the  case  at  bar.  Plaintiffs,  according  to  the  undis- 
puted testimony  on  both  sides,  declined  to  guarantee  the  oper- 
ation of  the  machine ;  they  knew  the  class  of  work  the  machine 
was  intended  to  do,  which  Was  the  very  reason  of  their  refusal. 

In  Pennypacker  v.  Jones,  106  Pa.  237,  there  was  also  an  ex- 
press written  warranty  of  the  machine,  viz. :  that  the  mill 
should  have  the  capacity  not  below  two  hundred  barrels  daily, 
with  full  modern  percentages  of  high  grades  flour  equal  in 
quality  to  the  best  in  the  mai^et,  that  the  builders  would  ^^  com- 
plete and  start  everything  complete  and  show  satisfactory  re- 
sults, as  above  stated,"  etc.  They  further  agreed,  in  writing, 
that  "  this  should  be  no  experiment,"  etc. 

Opinion  by  Mb.  Justice  Gbeen,  March  19, 1894  : 
The  learned  court  below  charged  the  jurj*^  as  follows :  **  It  is 
for  you  to  say  whether  the  breaks  which  occurred  and  the  diffi- 
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culties  that  arose  when  the  machine  was  taken  out  for  use,  were 
due  to  inherent  defects  in  the  plans  and  patterns  which  were 
furnished,  or  whether  they  were  due  to  the  lack  of  proper 
Workmanship  on  the  part  of  the  plaintiffs,  or  due  to  some  want 
of  skill  in  the  parts  desigfued  by  them  or  in  the  construction  of 
those  parts.  If  the  defects  are  due  to  imperfect  workmanship 
on  the  part  of  the  plaintiffs  or  to  any  want  in  the  materials 
which  they  used  in  the  construction  of  the  machine,  or  if  the 
parts  which  they  were  to  design,  and  did  design  and  construct, 
were  not  reasonably  suitable  for  the  purposes  for  which  they 
were  intended,  the  defendant  would  be  entitled  to  deduct  from 
the  claim  of  the  plaintiffs  such  an  amount  as  he  would  be  re- 
quired to  expend  in  repairs  in  putting  the  machine  in  the  con- 
dition which  was  armnged  for  in  the  plans  and  designs.  He 
would  be  further  entitled  to  deduct  from  that  claim  the  neces- 
sary expenses  to  which  he  has  been  put  which  were  a  result  of 
those  defects.  The  amounts  have  been  testified  to  you,  which 
he  claims  to  deduct,  and  you  have  them  before  you.  If  the 
machine  was  constructed  according  to  the  plans  and  specifica- 
tions which  were  furnished,  with  proper  material,  and  the  work- 
manship was  of  a  reasonably  suitable  character,  and  if  the  parts 
designed  by  the  plaintiffs  were  fit  for  the  purpose  for  which 
they  were  intended,  then  the  plaintiff  is  entitled  to  recover  in 
this  suit" 

The  defendant  being  examined  as  a  witness  on  his  own  be- 
half, testified  as  follows,  inter  alia,  viz. :  ^^  Q.  And  as  another 
thing  you  do  not  pretend  to  say  that  the  plaintiffs  guaranteed 
this  machine  would  do  the  work  which  it  was  designed  to  do  ? 
A.  They  did  not  guarantee  that.  .  .  .  Q.  No  such  undertaking 
on  their  part  that  the  machine  would  be  successful  so  far  as  the 
paving  the  street  went?  A.  No.  Q.  That  was  the  object  you 
liad  in  making  *-he  patent,  and  they  did  not  guarantee  it  ?  They 
simply  guaranteed  the  work  and  the  materials  ?  A.  That  is 
alL" 

The  contract  between  the  parties  was  in  writing  in  the  form 
of  two  proposals,  the  material  parts  of  which  are :  First.  "  We 
propose  to  build  for  you  one  Johnson's  Patent  Street  Paving 
Hamming  Machine  complete,  with  boiler  and  engine,  as  per 
drawings  and  specifications,  for  the  sum  of  $1,650,  exclusive  of 
pattemp  which  are  to  be  furnished  to  us."     Second.  "  We  re- 
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vise  our  bid  of  15th  by  proposing  to  build  for  you  one  Johnson's 
Patent  Street  Paving  Rammer,  including  revised  drawings  and 
patterns,  for  the  sum  of  $1,850.*' 

The  occasion  of  the  revised  bid  was  that  a  day  or  two  after 
the  first  bid,  and  after  the  patterns  had  been  examined,  it  was 
found  that  they  were  incomplete  and  that  the  drawings  relat- 
ing to  the  locomotive  part  of  the  machine  were  defective.  The 
defendant  called  on  the  plaintiffs  and  was  then  informed  of 
these  facts.  ^^  He  then  informed  the  plaintiffs  that  they  should 
carefully  examine  all  the  drawings  and  specifications,  and  if 
there  was  anything  imperfect  or  defective,  to  correct  it.  .  .  . 
He  then  requested  them  to  send  him  another  proposition  cov* 
ering  everything  needed  to  construct  a  complete  machine  suit- 
able for  the  work  for  which  it  was  to  be  used."  The  foregoing 
quoted  statements  are  taken  from  the  defendant's  history  of 
the  case. 

As  will  be  seen  by  the  above  quoted  portion  of  the  charge, 
the  court  below  instructed  the  jury  that  "if  the  defects  are  due 
to  imperfect  workmanship  on  the  part  of  the  plaintifib,  or  to 
any  want  in  the  materials  which  they  used  in  the  construction 
of  the  machine,  or  if  the  parts  which  they  were  to  design,  and 
did  design  and  construct,  were  not  reasonably  suitable  for  the 
purposes  for  which  they  were  intended,  the  defendant  would 
be  entitled  to  deduct "  etc. 

This  portion  of  the  charge  is  not  assigned  for  error,  and  it 
certainly  seems  to  us  to  express  the  full  measui*e  of  the  plain- 
tiffs' obligation  under  the  contract.  Accoi*ding  to  the  defend- 
ant's personal  testimony  the  plaintiffs  did  not  guarantee,  and 
were  not  asked  to  guarantee,  that  the  machine  when  constructed 
would  do  the  work  for  which  it  was  made.  The  plans  and 
specifications  were  to  be  furnished  and  were  furnished  by  the 
defendant.  When  it  was  found  they  were  imperfect  in  some 
respects,  the  plaintiffs  undertook  to  furnish  revised  "drawings 
and  patterns,"  to  correct  the  impei-fections,  and  did  so,  and  as 
to  these  the  charge  of  the  court  below  held  them  liable  if  they 
were  not  reasonably  suitable  for  the  purposes  for  which  they 
were  intended.  We  are  unable  to  hold,  as  is  claimed  for  the 
defendant,  that  the  words  "including  revised  drawings  and 
specifications,"  in  the  second  bid,  operated  to  change  the  con- 
tract so  that  the  finished  machine  should  do  its  "  work  satisfao- 
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torily  as  a  machine."  The  revised  drawings  and  specifications 
were  only  rendered  necessary  by  the  imperfect  condition  of  the 
drawings  and  patterns  that  had  been  furnished  by  the  defend* 
ant.  It  was  merely  to  supply  those  defects  that  the  plaintifib 
undertook  to  furnish  such  as  were  needed.  We  cannot  con- 
sider diat  this  undertaking  sufficed  to  change  the  whole  nature 
of  the  conti-act  The  case  of  Dubois  v.  Bigler,  Young  &  Co., 
96  Pa.  203,  was  entirely  different  from  this.  There  the  con- 
tractor was  to  furnish  all  the  di-awings  for  the  engines,  and 
guaranteed  that  the  materials  and  working  of  the  engines 
should  be  first  class  and  satisfactory  to  the  purchaser,  and  the 
decision  was  put  upon  that  ground.  Thus  Mr..  Justice  Teun- 
KBT,  delivering  the  opinion,  said :  *'*'  The  engines  and  fixtures 
were  for  a  particular  purpose,  to  be  made  and  placed  by  plain* 
tiffs  according  to  their  drawings  and  specifications,  the  working 
of  which  was  guaranteed  to  be  first  class  and  satisfactory. 
Materials,  workmanship  and  plan  were  embraced  in  the  engines 
and  fixtures,  which  were  warranted  to  do  good  work  as  the 
motive  power  for  a  large  sawmill.  .  ,  .  The  plaintiffs  con- 
tracted for  the  successful  working  of  the  machinery  and  are 
liable  for  its  failure,  unless  success  was  prevented  or  hindered 
by  the  act  or  default  of  the  defendant."  All  of  these  impor- 
tant and  controlling  features  are  absent  from  the  present  case. 
We  think  the  case  was  correctly  tried  by  the  learned  court 
below.  The  instructions  as  to  damages  are  not  important  in 
this  view  of  the  case,  but,  if  they  were,  we  think  they  are 
correct. 
Judgment  affirmed. 


Kraut  V.  Frankford  &  Southwark  Phila.  City  Pass.  Ry.,  ly^  ^1 . 

Appellant.  'i?LJ«»l 

Negligence — S^eet  railway — Defective  crossing— ProximaU  cause. 
In  an  action  against  a  street  passenger  railway  company  to  recover  dam- 
ages for  personal  injuries,  it  appeared  that  defendants  had  two  tracks  on 
Berks  street  which  curved  northward  into  Front  street.  At  the  time  of 
the  accident,  which  was  in  the  night  time,  plaintiff  was  walking  south  on 
the  west  side  of  Front  street  with  the  intention  of  crossing  Berks.  He  tes- 
tified m  substance  that  when  he  reached  the  corner  of  these  streets,  and 
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before  he  left  the  pavement,  he  saw  a  car  coming  east  on  Berks  street,  on 
the  track  further  from  him  and  twenty  or  thirty  yards  from  the  crossing. 
Supposing  that  he  would  have  time  before  the  car  reached  him  he  Started 
to  cross  Berks  street  on  the  flag  or  stepping  stones.  After  crossing  the 
tracks  nearer  to  him  he  observed  for  the  first  time  that  the  car  was  ap- 
proaching at  an  unusually  rapid  rate  and  had  almost  reached  the  crossing. 
He  stopped  in  the  space  between  the  tracks  to  allow  it  to  pass,  and  then, 
thinking  that  in  turning  the  curve  the  horses  would  be  out  of  the  tracks,  he 
stepped  backward  a  step  or  two  to  avoid  them.  As  he  did  so  his  foot  went 
into  a  hole,  or  among  loose  cobble  stones,  and  sank  down,  and  he  was 
thrown  forward.  He  fell  with  both  arms  across  the  ti*ack  and  in  front  of 
tlie  hind  wheel  of  the  car,  which  passed  over  them.  It  was  the  duty  of 
defendant  to  keep  the  street  in  repair  and  it  had  been  out  of  repair  for 
some  months,  ffeld,  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained. 

In  the  above  case  plaintiff  testified :  *'  In  stepping  back  I  just  stepped 
into  a  hole  or  loose  cobble  stones,  and  my  foot  sank  down  and  pitched  me 
forward,  and  in  falling  forward  I  put  my  hands  out  to  save  myself  and 
both  went  under  the  wheels,  and  after  that  I  recollect  nothing.**  On  cross- 
examination  he  said  that  he  could  not  tell  whether  his  foot  went  down 
among  loose  stones  or  into  a  hole,  that  he  simply  knew  that  it  went  down. 
There  was  other  testimony  that  there  were  holes  in  the  surface  of  the  cross- 
ing, and  loose  stones  on  it.  Held,  that  there  was  sufiicient  evidence  to 
justify  the  jury  in  finding  that  plaintiff^s  fall  was  due  to  the  defective  con- 
dition of  the  street. 

Evidence— MorUUiiy  tables. 

The  American  tables  of  mortality  are,  it  seems,  admissible  in  OTidence 
in  an  action  for  damages  for  permanent  injuries  although  death  did  not 
result. 

Opinion  of  witness  as  to  character,  of  crossing. 

The  opinion  of  a  witness  as  to  the  dangerous  character  of  a  street  cross- 
ing is,  it  seems,  admissible  in  evidence. 

Argued  Jan.  17,  1894.  Appeal,  No.  11,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1891,  No.  257,  on  verdict  for  plaintiff,  John  George  Ki-aut. 
Before  Stereett,  C.  J.,  Gbben,  McCollum,  Mitchell  and 
Fell,  JJ.    AflBrmed. 

Trespass  for  personal  injuries.     Before  BBiaT,  J. 

The  facts  appear  by  the  opinion  of  the  Supremfi  Court. 

At  the  trial  the  court  admitted  in  evidence,  under  objection 
and  exception  by  defendant,  an  agreement  between  the  Dela- 
ware  River  Railroad  Co.  and  the  city  of  Philadelphia,  dated 
July  8, 1857 ;  also  ordinances  of  the  city  of  Philadelphia  ap- 


Digitized  by 


Google 


KRAUT  V.  RAILWAY,  AppeUant.  829 

18d4.]  Statement  of  Facts— Points. 

proved  July  7, 1857,  April  1, 1859,  aud  Oct.  16, 1860 ;  and  also 
the  act  of  June  9, 1857,  P.  L.  802,  all  of  which  related  to  the 
duty  of  defendant  to  keep  the  street  in  repair.  [1] 

The  couiii  refused,  under  objection  on  part  of  the  plain- 
tiff, to  admit  in  evidence  a  contiBct  dated  Dec.  5, 1890,  between 
the  city  of  Philadelphia  and  W.  P.  McNichol,  and  the  bills  for 
the  paving  of  the  work,  to  be  followed  by  other  evidence  to 
show  that  the  paving  of  the  crossing  was  done  properly  under 
said  contract,  and  continued  to  be  in  good  condition  at  the  time 
of  the  accident  [2] 

When  John  Dannenhower,  plaintiffs  witness,  was  on  the 
stand,  he  was  asked :  "  Q.  In  your  opinion,  from  what  you  saw 
there,  was  the  condition  of  that  crossing  at  that  place  danger- 
ous? A.  A  dangerous  place  it  is."  Objected  to,  objection 
overruled  and  exception.  [11] 

The  court  admitted,  under  objection  and  exception  by  de- 
fendant, the  American  tiibles  of  mortality.  [12] 
The  court  charged  in  pai*t  as  follows : 
**  [It  was  the  duty  of  the  railroad  company  to  have  the 
streets  in  good  travelable  condition.]  [9]     There  is  no  duty 
that  requires  them  to  be  as  smooth  as  a  ballroom  floor,  but 
the  duty  upon  the  railroad  company  was  to  keep  the  streets  in 
good  condition  and  the  crossing  suitable  for  the  purpose  for 
which  it  was  intended,  and  in  such  a  condition  that  an  ordina- 
rily careful  man  could  cross  it  with  safety.    It  was  its  duty  to 
drive  its  horaes  at  a  rate  of  speed  that  would  not  endanger  the 
lives  or  limbs  of  people  crossing  at  the  street  crossings."  .... 
^^  [It  comes  back  again  to  that  main  dispute  in  the  case  :  If 
the  holes  were  there,  then,  if  he  was  in  a  position  which  would 
require  him  to  step  back  by  reason  of  this  i-apid  movement  of 
the  car,  and  he  stepped  into  the  hole  that  ought  not  to  have 
been  there,  and  because  of  the  company's  duty  to  keep  the 
street  in  travelable  condition  and  because  that  hole  caused  him 
to  fall,  as  he  said,  and  pitch  forward,  then  the  company  was 
guilty  of  negligence,  and  if  that  was  the  negligence  that  caused 
the  accidenthe  is  entitled  to  recover.]  "  [10] 
Defendant's  points  were  among  others  as  follows : 
'*1.  The  evidence  on  the  part  of  the  plaintiff  himself  shows 
that  he  stood  between  the  tracks  to  wait  for  a  car  about  to  pass 
him,  and  that  finding  that  he  was  standing  too  near  for  safety 
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he  stepped  back  to  avoid  the  danger  to  which  he  had  volun- 
tai^ily  exposed  himself,  and  that  in  endeavoring  to  avoid  that 
danger  he  fell  into  another,  and  that  the  concurrence  of  the 
two  factors,  to  wit,  his  selection  of  a  dangerous  standing  place, 
and  his  subsequent  endeavor  to  get  out  of  it,  jointly  caused  the 
accident.  As  his  own  negligence,  therefore,  contributed  to  the 
accident,  he  cannot  recover."    Refused.  [8] 

"  2.  The  plaintiff,  in  his  own  evidence,  discloses  the  fact  of 
negligence  on  his  part  in  unnecessarily  placing  himself  in  a  po- 
sition of  danger  voluntarily,  and  that  in  his  endeavor  to  avoid 
the  result  of  this  voluntary  and  unnecessary  exposure  he  fell 
under  the  car.  The  accident  was,  therefore,  due  to  his  own 
negligence,  and  he  cannot  recover."    Refused.  [4] 

^^  8.  If  the  plaintiff  voluntarily  and  unnecessarily  stood  in  a 
place  too  near  an  approaching  car  to  be  safe,  and  in  the  effort 
to  escape  the  danger  thus  incurred  stepped  into  a  hole  or  other 
defect  in  the  pavement,  and  was  thereby  thrown  under  the  car, 
he  was  guilty  of  contributory  negligence,  and  cannot  recov- 
er."   Refused.  [6]  .  * 

"  4.  The  defect  in  the  pavement,  if  any  existed,  was  not  the 
proximate  cause  of  the  accident,  but  only  a  concurrent  cause ; 
and  as  the  plaintiff's  negligence,  according  to  his  own  testi- 
mony, concurred  with  the  alleged  defect  in  causing  the  acci- 
dent, he  cannot  recover."     Refused.  [6] 

"  5.  No  negligence  has  been  shown  on  the  part  of  the  rail- 
road company,  and  your  verdict  must  be  for  the  defendant." 
Refused.  [7] 

6.  Request  for  binding  instructions.     Refused.  [8] 

Verdict  for  plaintiff  for  $25,000.  One  half  of  this  being  re- 
mitted, judgment  was  entered  for  $12,500. 

Errors  assigned  were  (1,  2,  11,  12)  rulings  on  evidence; 
(3-10)  instructions;  quoting  instructions  and  substance  of 
offei-s,  but  not  quoting  bills  of  exceptions  or  evidence,  except 
as  stated  above. 

Gavin  W.  Hart^  Wm.  Renry  Lex  with  him,  for  appellant. — 
The  defective  condition  of  the  street  was  not  a  factor  in  caus- 
ing the  injur}' :  Chartiei-s  Tp.  v.  Phillips,  122  Pa.  601 ;  Herr 
V.  Lebanon,  149  Pa.  222 ;  Schaeffer  v.  Jackson  Towiiship,  160 
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Pa.  146 ;  Kiefifer  v.  Hummelstown  Boro.,  151  Pa.  804 ;  Mc- 
Cauley  v.  Logau,  152  Pa,  202. 

It  may  be  asserted  that  plaintiff  in  avoiding  one  danger  fell 
into  another.  The  answer  to  this  is  that  the  danger  he  avoided 
was  one  caused  by  his  own  act,  and  the  danger  he  fell  into  be- 
came such  only  when  combined  with  his  negligent  act.  In 
short,  the  danger  he  avoided  was  not  caused  by  defendant:  R. 
R.  V.  Werner,  89  Pa.  59;  Aiken  v.  R.  R.,  180  Pa.  880. 

When  plaintiff*s  own  evidence  discloses  contributory  negli- 
gence he  cannot  recover:  Bentley  v.  Penna.  Canal  Co.,  66  Pa. 
80 ;  Nagle  v.  R.  R.,  88  Pa.  85 ;  Fischer  v.  Monongahela  City, 
111  Pa.  9;  Barnes  v.  Sowden,  119  Pa.  58;  Cadow  v.  R.  R., 
120  Pa.  559;  Kohler  v.  R.  R.,  185  Pa.  846;  Lynch  v.  Erie, 
151  Pa.  880;  Baker  v.  Gas  Co.,  157  Pa.  598. 

The  obvious  danger  did  not  become  an  active  factor  until 
plaintiff,  by  his  own  voluntary  act,  caused  it  to  be  such.  What 
vigilance  will  disclose  is  presumed  to  have  been  seen :  Harris 
V.  Ice  Co.,  153  Pa.  278;  Robb  v.  Cpnnellsville  Borough,  187 
Pa.  42. 

Where  the  facts  are  undisputed  and  the  intervening  agency 
is  manifest,  it  is  not  error  for  the  court  to  withhold  the  evidence 
from  the  jury :  Ho^  v.  R.  R.,  85  Pa.  298 ;  West  Mahanoy  v. 
Watson,  112  Pa.  575 ;  West  Mahanoy  v.  Watson,  116  Pa.  344 ; 
Bunting  v.  Hogsett,  189  Pa.  868 ;  Herr  v.  Lebanon,  149  Pa. 
22C. 

The  evidence  of  an  expert  on  danger  is  inadmissible :  Line- 
oski  V.  Coal  Co.,  157  Pa.  158. 

As  no  death  occurred,  it  was  error  to  adroit  in  evidence  the 
American  Tables  of  Mortality:  Shippen's  Ap.,  80  Pa.  891; 
Rummele  v.  Heating  Co.,  16  Atl.  R.  78 ;  Steinbrunner  v.  R. 
R.,  146  Pa.  504;  McCue  v.  KnoxvUle,  146  Pa.  580. 

Mayer  SuUherger^  0,  Percy  Bright  and  Walton  Pennewill 
with  him,  for  appellee. — Plaintiff  was  not  guilty  of  contribu- 
tory negligence:  2  Thompson,  Negligence,  p.  1288;  Beach  on 
Con.  Neg.,  2d  ed.  §  447  ;  R.  R.  v.  McElwee,  67  Pa.  811 ;  Baker 
V.  Fehr,  97  Pa.  70.  There  is  no  fixed  standard  of  duty  which 
a  pedestrian  at  a  street  railway  crossing  is  bound  to  observe, 
except  that  of  looking:  Carson  v.  Ry.,  147  Pa.  219;  Gibbons 
V.  Ry.,  155  Pa.  279. 
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Whei'e  inferences  of  fact  are  to  be  drawn  from  the  testimony- 
it  is  the  exclusive  province  of  the  jury  to  determine  what  the  facts 
are  and  to  draw  the  just  inferences :  Fisher  v.  Ry.,  131  Pa, 
292 ;  Baker  v.  Fehr,  97  Pa.  70 ;  Baker  v.  Gas  Co.,  167  Pa.  598  ; 
Girard  College  Pass.  Co.  v.  Middleton,  8  W.  N.  486. 

A  party  injured  is  not  guilty  of  negligence  in  not  anticipat- 
ing negligence  on  the  part  of  another :  Reeves  v.  R.  R.,  80  Pa. 
454.  A  party  is  not  bound  to  guard  against  the  want  of  ordi 
nary  care  on  the  part  of  another ;  he  has  a  right  to  presume 
that  ordinaiy  care  will  be  used :  Brown  v.  Lynn,  81  Pa.  510 ; 
Beach  on  Con.  Neg.  §  88 ;  Penna.  R.  R.  v.  Ogier,  85  Pa.  60. 

The  injury  of  plaintiff  was  the  natural  and  probable  result  of 
defendant's  negligence  in  this  respect,  for  it  was  exactly  what 
the  company  was  bound  to  expect  would  happen  in  consequence 
of  its  negligence :  Bun-ell  Township  v.  Uncapher,  117  Pa.  353. 

Ordinances  may  be  given  in  evidence :  R.  R.  v.  Ervin,  89  Pa. 
71 ;  McNerney  v.  Reading  City,  150  Pa.  611 ;  Penna.  R.  R.  v. 
Lewis,  1  W.  N.  550;  R.  R.  v.  James,  1  W.  N.  68. 

It  is  a  general  rule  of  law  that  a  man  is  responsible  for  the 
natural  and  probable  consequences  of  his  act,  and  for  these  con- 
sequences only  so  far  as  they  are  natural  and  proximate,  and 
such  as  may  on  this  account  be  foreseen  by  ordinary  forecast. 
An  act  is  the  proximate  cause  of  an  event,  when  in  the  natural 
order  of  things  and  under  the  circumstances  it  would  necessa- 
rily produce  that  event :  Fairbanks  v.  Kerr,  70  Pa.  86  ;  Hoag  v. 
R.  R.,  85  Pa.  293 ;  Pass.  Co.  v.  Boudrou,  92  Pa.  475 ;  2  Thomp- 
son  on  Neg.,  Ist  ed.,  page  1178 ;  Brown  v.  Lynn,  31  Pa.  510 ; 
Gi-ay  V.  Scott,  66  Pa.  345. 

The  question  of  proximate  cause  was  properly  submitted  to 
the  jury :  2  Thompson  on  Neg.,  p.  1240 ;  Catawissa  R.  R.  v. 
Aiinstrong,  52  Pa.  282 ;  North  Penna.  R.  R.  v.  Heileman,  49 
Pa.  60;  Hoag  v.  R.  R.,  85  Pa.  298. 

The  ordinary  speed  of  a  street  car  ought  to  be  checked  at 
every  crossing,  especially  after  dark,  and  the  driver  should  be 
looking  ahead  and  never  suffer  his  attention  to  be  diverted : 
Ry.  V.  Mulhair,  6  W.  N.  508 ;  Ry.  v.  Walling,  97  Pa.  62 ;  Reeves 
V.  R.  R.,  30  Pa.  454. 

Defendant  was  bound  to  keep  its  tracks  in  repair :  Frankf  ord 
&  Southwark  Pass.  Ry.  v.  City,  43  Leg.  Int.  336. 

The  mere  omission  to  say  what  might  have  been  properly 


Digitized  by 


Google 


KRAUT  V.  RAILWAY,  Appellant.  833 

1894.]  Argoments. 

said  is  no  just  ground  of  complaint  by  a  party  who  submitted 
no  points  to  the  court :  Reeves  v.  R.  R.,  80  Pa.  454 ;  Com.  v. 
Zappe,  153  Pa.  498. 

Where  an  obstruction  is  of  long  duration,  constructive  notice 
is  presumed :  McLaughlin  v.  Corry,  77  Pa.  109 ;  Norristown  v. 
Moyer,  67  Pa.  865;  North  Manheim  v.  Arnold,  119  Pa.  880; 
Davis  V.  Corry,  164  Pa.  598. 

The  opinion  of  a  witness  as  to  the  dangerous  character  of  a 
place  is  competent:  Beatty  v.  Gilmore,  16  Pa.  468;  R.  R.  v. 
Ervin,  89  Pa.  72;  McNerney  v.  Reading,  150  Pa.  616. 

Computation  based  upon  the  Carlisle  and  American  Tables 
of  Mortality  is  proper  evidence :  Steinbrunner  v.  Ry.  Co.,  146 
Pa.  504;  McCue  v.  Knoxville,  146  Pa.  580 ;  Scheffler  v.  R.  R., 
19  A.  &  E.  R.  R.  Cas.  178 ;  R.  R.  v.  Coates,  15  A.  &.  E.  R.  R. 
Gas.  266. 

John  G.  Johnson^  for  appellant,  in  reply. — A  verdict  for  de- 
fendant should  have  been  directed.  The  speed  of  the  car  did 
not  occasion  the  stumbling. 

Strip  plaintiff's  case  of  his  inference  as  to  the  cause,  and 
there  remains  in  it  nothing  but  the  fact  that  in  stepping  back- 
ward he  slipped  forward,  and  that  somewhere  near  the  place  of 
his  fall,  if  his  witness  spoke  truly,  there  were  one  or  more  holes 
and  loose  cobble  stones. 

In  stepping  backward,  if  plaintiff  stood  between  two  tracks, 
he  would  necessarily  reach  the  south  rail  of  the  westbound 
track.  If  a  hole  would  have  pitched  him  forward,  this  rail 
would  have  accomplished  the  same  result.  He  might  well  have 
slipped  upon  this  rail  and  his  foot  might  have  sunk  down  behind 
it  or  in  front  of  it.  He  might  have  slipped  because  he  was 
drunk :  Fox  v.  Borkey,  126  Pa.  169 ;  Searles  v.  R.  R.,  101  N.  Y. 
662;  Hayes  v.  k  R.,  Ill  U.  S.  241. 

Even  though  plaintiff  had  stepped  backwards  into  a  hole  or 
upon  a  loose  cobble  stone,  which  caused  him  to  fall,  there  was 
a  lack  of  any  evidence  that  the  hole  was  of  such  a  depth  or 
character,  or  that  the  cobble  stone  was  loose,  under  such  cir- 
cumstances, and  for  such  a  length  of  time,  as  justified  the  at- 
tributing of  negligence  to  defendant  in  permitting  the  hole,  or 
the  stone,  to  remain. 

Even  if  plaintiff's  story  was  true,  it  established  nothing  more 
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than  an  accident  resulting  from  a  conobination  of  causes,  for 
someol  which,  atlesBt,  delBwiwiifriP—niitiBipoiMittor  K'tftfer 
V.  Hummelstown  Borough,  161  Pa.  804 ;  McCauley  v.  Logan, 
162  Pa.  202;  Schaeffer  v.  Jackson  Tp.,  160  Pa.  146. 

Opinion  by  Mb  Justiob  Fell,  March  19, 1894 : 

The  defendant  has  two  tracks  on  Berks  street,  which  curve 
northward  into  Fi*ont  street.  On  the  night  of  the  plaintifiTs  in- 
jury he  was  walking  south  on  the  west  side  of  Front  street,  with 
the  intention  of  crossing  Berks.  The  substance  of  his  testimony 
is  that  when  he  reached  the  corner  of  these  streets,  and  before 
he  left  the  pavement,  he  saw  a  car  coming  east  on  Berks  street, 
on  the  track  further  from  him,  and  twenty  or  thirty  yards  from 
the  crossing.  Supposing  that  he  would  have  time  before  the  car 
reached  him,  he  started  to  cross  Berks  street  on  the  flag  or  step- 
ping stones.  After  crossing  the  tracks  nearer  to  him,  he  ob- 
served, for  the  first  time,  that  the  car  was  approaching  rapidly, 
and  had  almost  reached  the  crossing.  He  stopped  in  the  space 
between  the  tracks  to  allow  it  to  pass,  and  then,  thinking  that 
in  turning  the  curve  the  horses  would  be  out  of  the  tracks,  he 
stepped  backward  a  step  or  two  to  avoid  them.  As  he  did  so 
his  foot  went  into  a  hole,  or  among  loose  cobble  stones,  and  sank 
down,  and  he  was  thrown  forward.  He  fell  with  both  arms  across 
the  ti-ack  and  in  front  of  the  hind  wheel  of  the  car,  which  passed 
over  them,  causing  such  injuries  as  to  require  amputation. 

The  duty  of  the  defendant  to  keep  the  street  in  proper  re- 
pair, and  the  fact  that  the  car  approached  the  crossing  at  an 
unusually  rapid  i-ate,  were  either  admitted  or  so  clearly  estab- 
lished at  the  trial  as  not  to  be  in  dispute.  There  was  the  widest 
difference  in  the  testimony  as  to  the  condition  of  the  crossing, 
whether  it  was  well  paved  and  reasonably  safe  or  whether  there 
were  holes  in  the  surface  caused  by  the  displacement  of  stones 
which  were  lying  loose.  Whether  safe  or  unsafe,  there  had  been 
no  change  in  the  condition  of  the  crossing  for  some  months  be* 
fore  the  accident. 

The  charge  of  the  learned  judge  presented  clearly  and  ac- 
curately all  the  questions  involved,  and  the  matter  proper  for 
consideration  now  is  within  very  narrow  liniits. 

There  seems  to  be  no  suflBcient  reason  for  entering  upon  any 
discussion  of  remote  and  proximate  cause,  to  which  so  much  at- 
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tention  was  given  by  counsel  for  the  appellant  on  the  trial  of 
the  case  and  its  argument  here.  Assuming  the  facts  as  estab- 
lished by  the  verdict,  the  plaintifiF  on  a  rainy  night  reached  a 
street  crossing  where  there  were  two  tracks.  A  car  at  the  dis- 
tance of  sixty  or  seventy  feet  wa3  approaching.  He  had  bot 
fifteen  05  twenty  feet  to  walk  in  order  to  cross  in  safety  before 
it  He  started  to  do  so,  and  after  crossiag  aiie  track  he  ob- 
served, what  he  before  had  no  reason  to  apprehend,  that  the 
car  was  approaching  with  UBUmal  rapidity.  To  avoid  it  he 
stopped.  Instantly  it  occmred  to  him  that  he  was  too  near 
the  track,  and  he  »te^ed  back  and  met  the  second  cause  of 
danger — the  defective  pavement.  The  defendant  was  responsi- 
ble for  both  causes ;  the  plaintiff  had  notice  of  neither  until  the 
necessity  for  immediate  action  was  upon  him,  and  in  his  attempt 
to  avoid  one  he  stepped  into  the  other.  If  either  cause  had  been 
absent  the  accident  would  not  have  happened.  The  unusual 
speed  of  the  car  and  the  defective  crossing  were  both  factors, 
and  as  the  defendant  was  responsible  for  both,  it  is  useless  to 
speculate  as  to  which  was  the  remote  and  which  the  proximate 
cause. 

There  remains  a  question  which  is  fundamental,  and  not  free 
from  doubt — whether  there  was  such  a  connection  between  the 
condition  of  the  street  and  the  plaintiffs  fall  as  to  establish  the 
one  as  the  cause  of  the  other.  The  cause  of  the  fall  cannot  be 
said  to  be  clearly  established.  No  witness  saw  what  occurred 
until  the  plaintiff  was  in  the  act  of  falling.  His  injuries  fol- 
lowed immediately.  It  would  not  be  expected  that  a  truthful 
witness  could  describe  accui-ately  the  sequence  of  events  occur- 
ring in  a  single  moment  between  the  beginning  of  his  fall  and 
the  crushing  of  his  arms.  An  untruthful  one  would  have  sup- 
plied all  the  necessary  details.  The  plaintiff  was  stepping  back- 
ward, and  did  not  see  the  hole  or  loose  stones.  Had  his  injuries 
been  slight,  more  accurate  details  could  have  been  expected,  but 
only  as  the  result  of  subsequent  observation. 

Taking  the  case  as  a  whole,  we  cannot  say  that  the  jury  was 
left  to  speculate  as  to  the  cause  of  the  fall.  The  plaintiff  tes- 
tified :  "  So  in  stepping  back  I  just  stepped  into  a  hole  or  loose 
cobble  stones,  and  my  foot  sank  down  and  pitched  me  forward, 
and  in  falling  forward  I  put  my  hands  out  to  save  myself  and 
hotb  went  under  the  wheels,  and  after  that  I  recollect  nothing.'' 
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On  cross-examination  he  said  that  he  could  not  tell  whether  his 
foot  went  down  among  loose  stones  or  into  a  hole,  that  he  sim- 
ply knew  that  it  went  down.  There  was  other  testimony  that 
there  were  holes  in  the  sui-face  of  the  cix)ssing,  and  loose  stones 
on  it.  This  is  not  demonstration,  but  demonstration  is  not  nec- 
essary. The  exact  cause  of  plaintiff's  fall,  whether  resulting 
from  holes  or  loose  stones,  for  which  the  defendant  would  be 
liable,  or  from  mere  unevenness  and  irregularity  in  the  surface 
of  the  crossing,  for  which  it  would  not  be  liable,  is  not  clear  of 
doubt ;  but  the  finding  of  the  jury  had  a  basis  of  fact  and  rea- 
sonable inference  which  takes  it  out  of  the  realm  of  mere  con- 
jecture. 

The  judgment  is  affirmed. 


160    SM 

181  ess 

'  ^  Art  Q^rti  ^^ 

|d202      ^570  Turner  v.  Warren,  Appellant. 

160         336  [Marked  to  be  reported.] 

22^  »399 

J)eed— Delivery—Husband  and  wife. 

Where  an  owner  of  land,  pnor  to  bis  marriage,  execates  a  deed  convey- 
ing land  to  bis  intended  wife,  and  delivers  it  to  her,  the  fact  that  the  deed, 
both  before  and  after  the  marriage,  was  kept  in  the  husband's  safe,  does 
not  affect  the  legal  character  of  the  delivery. 

Evidence — Competency  of  witness— Assignment  of  uiterest—Act  of  1887. 

Under  the  act  of  May  23,  1887,  P.  L.  160,  a  witness,  othei*wise  incom- 
petent, may  make  himself  competent  by  an  assignment  of  his  intei*est ; 
whether  such  an  assignment  be  in  good  faith  is  a  question  for  the  court, 
and  the  fact  that  the  court  permits  such  a  witness  to  be  sworn  is  a  deter- 
mination by  the  court  of  the  good  faith  of  the  assignment. 

Deed— Husband  and  wife— Evidence— Attorney  at  Ukv — Privileged  com- 
munication— Erasure — Agreement  to  make  will — Deliixry  of  deed. 

An  owner  of  land,  prior  to  his  marriage,  executed  a  deed  conveying 
the  land  to  his  intended  wife.  He  also  prepared  a  blank  will  to  be  sign- 
ed by  her  after  tlieir  marriage,  devising  the  same  land  to  him.  The  deed 
was  acknowledged  by  the  gi*antor,  and  handed  by  him  to  the  husband 
of  his  intended  wife^s  sister,  who  delivered  it  to  the  grantee.  Subse- 
quently the  grantor  and  grantee  were  married,  but  before  the  marriage, 
the  deed  was  deposited  in  the  grantor^ s  safe,  where  it  remained  until  after 
the  wife's  death.  The  wife  died  without  leaving  children,  and  without 
having  made  a  will.  After  her  death,  her  husband  took  the  deed  from 
the  safe.    The  wife's  brother-in-law  was  present  at  the  time,  and  saw  that 
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the  signature  to  the  deed  was  untouched.  Subsequently  the  husband,  on 
taking  out  letters  of  administration  on  his  wife^s  estate,  placed  the  deed, 
with  other  of  his  deceased  wife^s  papers,  in  the  hands  of  his  counsel, 
where  they  remained  until  after  the  husband^s  death,  when  an  examina- 
tion of  the  deed  showed  that  the  signature  had  been  ei*ased.    Held: 

1.  That  the  evidence  was  sufficient  to  establish  a  delivery  of  thd  deed  to 
the  grantee. 

2.  That  the  fact  that  the  deed  was  kept  in  the  husband^s  safe  was  im- 
material, and  could  not  defeat  the  grantee^s  rights. 

8.  That  the  erasure  of  the  gi*antor's  signature  after  deliveiy  of  tlie  deed 
was  ineffectual  to  revest  title  in  the  husband. 

4.  That  there  was  no  violation  of  professional  confidence  for  tiie  hus- 
band^s  attorney  to  testify  as  to  the  delivery  of  the  papers,  and  the  condi- 
tion in  which  they  were  found  after  the  wife's  death. 

5.  That  the  failure  or  neglect  of  the  wife  to  make  a  will  did  not  divest 
her  legal  title  to  the  land. 

Argued  Feb.  5,  1894.  Appeal,  No.  421,  Jan.  T.,  1893,  by 
defendant,  Lillian  Warren,  from  judgment  of  C.  P.  Delaware 
Co.,  Sept.  T.,  1891,  No.  88,  on  verdict  for  plaiiitiflF,  Sarah  C. 
Turner.  Before  Stbbbbtt,  C.  J.,  Green,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Ejectment    Before  Clayton,  P.  J. 

At  the  trial  it  appeared  that,  on  Oct.  12, 1885,  John  H.  Irwin 
executed  a  deed  conveying  the  land  in  question  to  Rebecca  J. 
Elder,  to  whom  at  the  time  he  was  engaged  to  be  married. 
Irwin  acknowledged  the  deed  before  a  notary  in  Philadelphia, 
and  delivered  it  to  Charles  F.  R.  Heuckeroth,  Miss  Elder's 
brother-in-law,  to  be  pven  to  the  grantee.  On  the  same  day 
Heuckeroth  delivered  the  deed  to  her.  In  February,  1886, 
Mr.  Irwin  and  Miss  Elder  were  manied  and  lived  together 
until  her  death  in  December,  1887.  About  a  month  or  six 
weeks  after  the  execution  of  the  deed  Irwin  handed  a  package 
of  papers  containing  the  deed  in  question  to  Heuckeroth  with 
directions  to  place  them  in  his,  Irwin's  safe,  for  Miss  Elder, 
Heuckeroth  being  a  manager  for  Irwin  and  having  the  com- 
bination to  the  safe.  They  remained  in  the  safe  until  Mi-s. 
Irwin's  death,  when  Heuckeroth  took  them  out  and  gave  them 
to  Irwin.  Heuckeroth  observed  that  the  deed  was  then  in  the 
same  condition  as  when  he  placed  it  in  the  safe,  and  that  the 
signature  was  untouched.  Irwin  put  the  deed  with  other  of 
his  wife's  papers  in  the  hands  of  George  E.  Darlington,  Esq., 
Vol.  clx— 22 
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his  counsel,  where  they  remained  until  after  Mr.  Irwin's  deHth 
in  1890.  Mr.  Darlington  then  discovered  that  the  grantor's 
signature  to  the  deed  had  been  erased. 

Two  wills  were  prepai*ed,  with  the  deed,  by  Irwin's  direc- 
tion, to  be  executed,  one  by  himself  and  the  other  by  his  futui'e 
wife  by  the  name  of  Rebecca  J.  Irwin,  the  latter  devising  the 
land  in  dispute  to  Irwin  and  reciting  it  as  the  wife's  marriage 
portion. 

Mi-s.  Irwin  died  without  issue,  and  without  having  made  a 
will,  leaving  as  her  heira  at  law  two  sisters,  Sarah  C.  Turner, 
the  plaintiff,  and  Ella  N.  Heuckeroth,  the  wife  of  Charles  F.  R. 
Heuckeroth.  Mr.  Irwin  died  in  1890,  leaving  a  will  dated 
Nov.  26,  1889,  in  which  he  devised  all  his  estate,  real  and  per- 
sonal propei-ty,  to  Lillian  Warren,  the  defendant.  After  Mr. 
Irwin's  death,  Ella  N.  Heuckeroth  and  her  husband  joined  in  a 
conveyance  to  Saitth  C.  Turner,  the  plaintiff,  of  their  interest 
in  the  property  described  in  the  deed. 

At  the  trial,  Mr.  Darlington  took  the  stand  as  a  witness  for 
plaintiff,  and  the  court  permitted  him,  under  objection  and  ex- 
ception, to  produce  and  offer  in  evidence  the  deed  which  had 
been  left  in  his  possession  by  Mr.  Irwin,  his  client,  and  to  tes- 
tify to  the  fact  of  its  preparation  and  the  circumstances  under 
which  it  came  into  his  subsequent  possession,  and  the  condition 
in  which  it  was  when  he  received  it  back.  [1,  2] 

The  court  also  permitted,  under  objection  and  exception, 
Charles  F.  R.  Heuckeroth  to  testify,  oa  behalf  of  plaintiff,  to 
facts  tending  to  prove  the  delivery  of  the  deed  by  Irwin  to 
Miss  Elder  in  his  lifetime.  [3] 

The  court  charged  in  part  as  follows: 

'"  The  principal  question  in  this  case  is  the  delivery  of  this 
deed.  [The  consideration  of  the  deed,  which  does  not  appear 
by  the  deed,  appears  to  be  the  consent  of  the  gi*aiitee  to  marry 
the  grantor.  That  is  a  good  consideration  in  law,  and  it  seems 
to  have  been  paid.  Here  is  a  case,  then,  of  a  deed,  the  consid- 
eration of  which  was  marriage.  The  consideration  is  proved 
to  have  been  received  by  the  grantor,  and  the  deed  now  ap- 
pears to  be  in  a  canceled  condition.]  [4,  5]  .  .  . 

"  [Was  this  deed  delivered  to  the  grantee  ?  Now  the  fact 
that  she  afterward  married  the  man,  for  which  this  deed  was 
part  consideration,  you  may  consider  as  some  evidence  bearing 
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upon  that  subject.]  [7]  [Without  the  evidence  of  Mr.  Heuck- 
eroth  the  only  evidence  of  delivery  would  be  the  fact  of  the 
payment  of  the  consideration,  without  his  testimony ;  with  his 
testimony,  if  you  believe  it,  the  plaintiff  would  seem  to  be  en- 
titled to  a  verdict.  If  you  don't  believe  him,  then  you  will  have 
to  look  at  the  other  circumstances  in  the  case  to  see  whether 
there  was  a  delivery  of  this  deed,  and  the  only  evidence  is  the 
deed  itself,  and  the  fact  that  the  consideration  had  been  re- 
ceived.] [8]  .  .  .  . 

^  [  If  you  therefore  come  to  the  conclusion  that  this  witness 
is  not  to  be  believed,  the  only  evidence  you  have  of  the  delivery 
of  this  deed  is  the  fact  that  it  was  duly  executed,  and  has  been 
found  among  the  papers  of  the  man  who  would  have  a  right 
to  the  deed  as  tenant  by  the  curtesy.]  [9]  If  it  ever  had  been 
delivered,  the  cancellation  does  not  render  it  void.  If  it  never 
has  been  delivered  it  is  no  deed.  That  is  all  I  have  to  say  to 
you  upon  that  subject. 

^4  do  not  intend  to  comment  on  these  wills  or  whether  there 
was  a  private  understanding  that  he  should  make  a  will  to  her 
and  she  to  him.     [She  had  a  right  to  revoke  her  will ;  he  had 
no  right  to  revoke  his  deed.]  [6]     A  will  does  not  take  effect 
until  after  you  die,  and  you  may  revoke  it  the  last  minute  of 
your  life  if  you  have  sense  enough  to  know  what  you  are  do- 
ing, but  a  deed  you  cannot  revoke  after  having  been  delivered." 
Defendant's  points  were  among  others  as  follows : 
"6.  The  plaintiff  has  not  shown  any  evidence  of  title  to  the 
lands  in  controversy  to  justify  a  recovery  by  her  in  this  action, 
and  the  verdict  should  therefore  be  for  the  defendant."     Re- 
fused. [10] 
7.  Request  for  binding  instructions.     Refused.  [11] 
Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

ErrQr%  assigned  were  (1-3)  rulings  on  evidence,  (4-11)  in- 
structions ;  quoting  instiuctions  and  offers  of  evidence  but  not 
quoting  bills  of  exceptions  or  evidence. 

George  P.  Rich^  Garrett  E.  Smedley  and  Mayer  Sulzberger^ 
with  him,  for  appellant. — Mr.  Darlington  was  incompetent: 
Com.  V.  Moyer,  11  W.  N.  84 ;  Kaut  v.  Kessler,  114  Pa.  603  ; 
Whart  Ev.  §  676;  Moore  v.  Bray,  10  Pa.  519;  Greenough  v. 
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Gaskell,  1  M.  &  K.  102 ;  Russell  v.  Jackson,  41  E.  Ch.  R.  (9 
Hare),  886. 

Heuckeroth  was  also  incompetent :  King  v.  Humphreys,  138 
Pa.  810 ;  Crothers  v.  Crothers,  149  Pa.  201 ;  Griggs  v.  Ver- 
milya,  151  Pa.  429 ;  Leiper  v.  Peirce,  6  W.  &  S.  555 ;  Patter- 
son  V.  Reed,  7  W.  &  S.  144 ;  Phinney  v.  Tracey,  1  Pa.  178 ; 
Hatz  V.  Snyder,  26  Pa.  511 ;  Swanzey  v.  Parker,  50  Pa.  441 ; 
Selover  v.  Rexford,  52  Pa.  808 ;  Foreman  v.  Ahl,  55  Pa.  825 ; 
Fross's  Ap.,  105  Pa.  258 ;  Warren  v.  Steer,  112  Pa.  684 ;  Bar- 
bour V.  Wiehle,  116  Pa.  808 ;  Hans  v.  Palmer,  21  Pa.  296. 

Heuckeroth  was  not  rendered  competent  by  reason  of  his 
conveyance  of  his  interest  under  the  act  of  May  28,  1887. 
Even  if  it  be  held  that  the  woixls  ^^  a  release  or  extinguishment  '* 
include  "a  conveyance  "  of  the  witness's  interest,  yet  it  is  still 
submitted  that  Heuckeroth  was  an  incompetent  witness.  Every 
assignment  is  deemed  colorable  until  the  contrary  appear :  Lei- 
per V.  Peirce,  6  W.  &  S.  555;  Post  v.  Avery,  5  W.  &  S.  609; 
Phinney  v.  Tracey,  1  Pa.  178. 

The  court  below  pi-actically  instructed  the  jury  that  the  real 
considemtion  of  the  deed,  although  it  did  not  appear  by  the 
deed,  was  the  approaching  marriage  of  Irwin  and  Miss  Elder, 
and  that  this  was  the  sole  considemtion ;  that  the  marriage 
having  taken  place,  Irwin  had  received  the  consideration,  and 
that  the  deed  must  therefore  be  considered  as  executed  and  ir- 
revocable. This  was  almost  equivalent  to  giving  a  binding 
instruction.  It  entirely  took  away  from  the  jury  the  conclusion 
which  they  would  have  been  justified  in  reaching  from  the  tes- 
timony, that  the  agreement  under  which  the  deed  was  executed 
was  that  Miss  Elder  should  execute  the  will,  devising  this  prop* 
erty  back  to  her  husband* 

Whether  or  not  there  has  been  a  delivery  of  a  deed  is  gener- 
ally a  question  for  the  jury.  When,  however,  there  is  no  evi- 
dence of  delivery,  the  question  should  not  be  submitted  jto  the 
jury:  Galbraith  v.  Zimmerman,  100  Pa.  874;  Critchfield  v. 
Critchfield,  24  Pa.  100 ;  Duraind's  Ap.,  116  Pa.  98 ;  Dayton  v. 
Newman,  19  Pa.  194 ;  8  Wash.  R.  Prop.,  4th  ed.  277 ;  Wms.  R. 
Prop.  147  ;  4  Kent,  454. 

F.  Qilpin  Robinson^  George  E,  Darlington  with  him,  for  ap* 
pellee. — ^There  is  nothing  in  the  testimony  of  Mr.  Darlington 
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which  can  be  strained  in  any  way  as  violating  the  rale  relating 
to  confidential  communicHtions  between  attorney  and  client. 
Mr.  Irwin  was  tenant  by  the  courtesy  of  his  wife's  real  estate, 
and  as  such  would  retain  her  title  papers  as  the  evidence  of  his 
title:  Mange  v.  Guenat,  6  Whart.  141;  Wms.  Exrs.  724; 
Tompkin's  Est.,  6  Kulp,  99 ;  Gibbons  v.  Faiilamb,  26  Pa.  217. 

The  court  committed  no  error  in  chargring  the  jury  that  the 
consideration  of  the  deed  was  the  marriage  to  Miss  Elder,  be- 
cause this  was  an  undisputed  fact  in  the  case. 

The  court  below  properly  held  that  an  execution  and  deliv- 
ery of  the  deed  would  vest  the  title  to  the  land  in  Mrs.  Irwin, 
and  a  failure  to  execute  the  will  could  not  defeat  the  title  that 
had  previously  vested:  Brown  v.  Bank,  3  Pa.  199;  Cravener 
V.  Bowser,  4  Pa.  262 ;  Feely  v.  Hoover,  180  Pa.  112 ;  1  Greenl. 
Ev.  §568. 

A  deed  regularly  and  solemnly  executed,  signed,  sealed  and 
delivered,  vests  the  title  in  the  grantee,  and  that  title  can  never 
revest  in  the  grantor  except  by  conveyance  equally  as  solemn : 
Cravener  v.  Bowser,  4  Pa.  262 ;  Feely  v.  Hoover,  180  Pa.  112 ; 
Rifener  v.  Bowman,  58  Pa.  818 ;  Withera  v.  Atkinson,  1  Watts, 
249;  May  on  Fraud.  Con.,  pages,  458,  459,  475;  3  Washburn 
on  Real  Property,  page  587 ;  Sutton  v.  Jervis,  81  Ind.  265, 
99  Amer.  Dec.  688 ;  Wilson  v.  Hill,  18  N.  J.  Eq.  148 ;  Brown 
V.  Bank,  8  Pa.  201. 

If  the  deed  were  delivered  (and  this  was  the  point  submitted 
to  the  jury  by  the  court  below)  then  the  presumption  would 
arise,  in  the  absence  of  any  testimony  to  the  conti*ary,  that 
Ii-win  had  waived  his  right  to  the  execution  of  the  will,  or  that 
the  wife  having  refused  to  execute  it,  nothing  more  was  done. 
Even  evidence,  unless  in  writing,  that  the  failure  to  execute 
the  will  was  unintentionally  delayed  until  too  late  would  not 
be  sufficient  to  divest  the  wife's  title :  Cravener  v.  Bowser,  4 
Pa.  262;  Feely  v.  Hoover,  180  Pa.  112;  Rifener  v.  Bowman, 
53  Pa.  818 ;  Withers  v.  Atkinson,  1  Watts,  249;  May  on  Fraud. 
Con.,  pages  458, 459  and  475 ;  3  Wash.  R.  Prop.,  page  587 ;  Sut- 
ton V.  Jei-vis,  81  Ind.  265,  99  Am.  Dec.  683;  Wilson  v.  Hill, 
13  N.  J.  Eq.  148. 

Heuckeroth  was  competent:  Hartman  v.  Ins.  Co.,  21  Pa. 
476;  Carter  v.  Trueman,  7  Pa.  824;  WaiTen  v.  Steer,  112  Pa. 
634 ;  Act  of  May  23, 1887,  P.  L.  160 ;  Heft  v.  Ogle,  127  Pa. 
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244;  Barbour  v.  Wiehle,  116  Pa.  315;  Thompson's  Ap.,  108 
Pa.  607 ;  Walden  v.  Finch,  70  Pa.  464 ;  Rothrock  v.  Gallaher, 
91  Pa.  113. 

Opinion  by  Mr.  Justice  Green,  March  19, 1894. 

This  action  was  an  ejectment  for  thirty-four  acres  of  land  in 
Delaware  county.  Both  plaintiff  and  defendant  claimed  title 
from  John  H.  Irwin.  The  plaintiff  gave  in  evidence  a  deed 
for  the  land  in  dispute  dated  October  12,  1885,  to  Rebecca  J. 
Elder,  who  died  intestate  and  without  issue,  and  the  title  to  the 
land  described  in  the  deed  passed  under  the  intestate  law  to 
her  two  sisters  Sanih  C.  Turner  and  Ella  N.  Heuckeroth.  Mrs. 
Heuckeroth  subsequently  conveyed  to  Mi-s.  Turner  her  undi- 
vided one  half  interest  in  the  land,  thus  vesting  in  the  plaintiff 
the  whole  estate.  John  H.  Irwin,  the  gi-autor  iu  the  deed  to 
Rebecca  J.  Elder,  died  in  1890,  leaving  a  last  will  in  which  he 
devised  all  his  estate,  real  and  personal,  to  the  defendant.  The 
question  is,  which  title  shall  prevail,  that  of  the  grantee  in  the 
deed  or  that  of  the  devisee  under  the  will  ? 

At  the  time  the  deed  was  executed  Irwin  was  engaged  to  be 
maiTied  to  Rebecca  J.  Elder,  and  in  view  of  the  approaching 
mariiage  conveyed  this  land  to  her  on  the  agreement  that  after 
their  marriage  she  should  make  a  will  devising  the  land  to  him 
in  case  he  survived  her.  In  about  four  months  after  the  eze* 
cution  of  the  deed  they  were  married,  and  in  less  than  two 
years  thereafter  she  died  leaving  no  children.  Thera  is  no  evi- 
dence that  she  ever  made  the  will  contemplated  by  both  when 
the  deed  was  made. 

It  is  objected  by  the  defendant  that  there  was  no  sufficient 
evidence  of  the  delivery  of  the  deed.  As  to  this  the  testimony 
showed  that  the  deed  was  pi-epared  by  Mr.  Darlington,  Irwin's 
counsel,  at  his,  Irwin's,  request,  and  sent  by  him  to  Irwin  by 
mail ;  that  on  the  day  it  bears  date,  Irwin,  in  company  with 
Charles  F.  Heuckeroth,  husband  of  Miss  Elder's  sister,  went 
before  a  notary  of  Philadelphia  and  duly  acknowledged  the 
deed  in  the  presence  of  Heuckemth,  to  whom  he  then  handed 
it  to  be  by  him  delivered  to  Miss  Elder,  and  on  the  same  day 
he  did  deliver  it  to  her.  About  a  month  or  six  weeks  after 
this  Irwin  handed  this  deed  with  othei's  in  a  package  of  papet-s 
to  Heuckeroth,  with  dii*ections  to  place  them  in  his,  Irwin's, 
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safe,  for  Miss  Elder,  Heuckeroth  being  a  manager  for  Irwin 
and  having  the  combination  to  the  safe.  They  remained  in 
this  safe  until  after  Mrs.  Irwm's  death,  when,  at  the  request  of 
Irwin,  Heuckeroth  took  them  out  and  delivered  them  to  him. 
Tiie  deed  was  then  in  the  same  condition  as  when  put  in ;  the 
sigiiatui-e  was  untouched.  Mr.  Irwin  put  the  deed  with  other 
of  his  deceased  wife's  papers,  soon  after,  in  the  hands  of  his 
counsel,  Mr.  Darlington,  where  they  remained  until  after  Mr. 
Irwin's  death  in  1890.  On  examination  then  Mr.  Darlington 
discovered  that  the  grantor's  signature  to  the  deed  had  been 
erased.  If  Mr.  Darlington  and  Mr.  Heuckemth  were  compe- 
tent witnesses,  certainly  their  evidence  proved  a  delivery  of  the 
deed  to  the  grantee,  and,  in  view  of  the  marital  relation  which 
soon  after  commenced  between  them,  the  possession  of  the 
deed  was  not  inconsistent  with  such  delivery.  That  a  husband 
should  place  his  wife's  papera  in  his  safe,  and  that  they  should 
remain  there  until  her  death,  needs  no  explanation,  for  it  is 
entirely  free  from  suspicion  or  doubt.  As  between  strangei*s 
it  would  be  improbable  that  the  grantee  in  a  deed  would  per- 
mit it,  after  delivery,  to  remain  in  the  possession  of  the  grantor. 
It  is  not  so  however  where  the  grantee  is  the  wife  of  the  grant- 
or, and  he  has  a  safe  for  the  keeping  of  valuable  papers.  Care 
would  iu  such  case  prompt  the  wife  to  deposit  the  deed  in  her 
husband's  safe. 

As  to  the  objection  to  the  competency  of  Mr.  Darlington  as 
a  witness  on  the  gi*ound  that  the  communications  of  Irwin  to 
him  after  his  wife's  death  were  privileged,  being  his  counsel, 
we  do  not  think  it  can  be  sustained.  Irwin  consulted  him  with 
a  view  of  taking  out  lettera  of  administration  on  his  wife's  es- 
tate, and  handed  him  the  papers  belonging  to  her,  among  them 
this  deed.  There  was  no  communication  made  which  is  pro- 
tected by  the  confidential  relation ;  the  delivery  of  the  papers, 
the  date  of  the  deliver}%  and  by  whom  delivered  and  in  what 
condition  they  were  found  after  Mra.  Irwin's  death.  No  pro- 
fessional confidence  was  violated  in  testifying  to  these  facts. 
As  administrator  of  his  wife's  estate  he  and  his  counsel  were 
representatives  of  that  estate  and  not  of  Mr.  Irwin  individually. 

Then  as  to  the  objection  to  Heuckeroth's  testimony  on  the 
ground  of  interest  as  the  husband  of  Mrs.  Irwin's  sister,  who 
had  by  intestacy  an  interest  in  the  land,  we  can  only  say  the 
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act  of  May  23, 1887,  cleaiij^  makes  him  competent  on  an  assign- 
ment of  his  interest.  Whether  such  assignment  be  in  good 
faith  is  a  question  for  the  court.  Heuckeroth  testified  absolutely 
that  it  was  in  good  faith,  that  there  was  to  be  no  reconveyanoe. 
The  court  permitted  him  to  be  sworn,  leaving  his  credibility  to 
the  jury.  In  efiFect  this  was  determining  the  good  faith  of  the 
assignment  by  the  court. 

The  evidence  tending  to  show  delivery  of  the  deed  was  fairly 
submitted  to  the  jury  under  proper  instructions,  and  they  found 
it  was  delivered.  This  vested  the  estate  in  the  future  wife 
from  the  moment  of  delivery.  To  revest  it  in  the  husband  the 
mere  erasure  of  his  signature  by  himself,  after  his  wife's  death, 
was  wholly  ineffectual. 

It  seems  very  clear  the  negotiations  preceding  marriage  cul* 
minated  in  an  agri*eement  that  he  would  immediately  convey  the 
land  to  her  by  deed,  and  after  maniage  she  would  devise  it  to 
him,  and  she  did  not  do  so.  But  her  failure  or  neglect  to  make 
a  will  could  not  divest  her  legal  title  to  the  land,  unless  thei'e 
were  proof  of  finud,  and  there  is  no  such  proof  in  the  case.  At 
the  time  the  deed  was  made,  by  his  direction  it  was  termed  a 
marriage  portion  for  his  intended  wife.  The  marriage  was 
consummated  and  to  that  extent  the  purpose  of  the  grantor  was 
not  disappointed.  He  knew  his  wife  might  not  make  a  will,  or 
if  she  made  one  might  revoke  or  destroy  it.  He  therefore  as- 
sumed the  risk  that  ev-ery  expectant  of  benefits  under  a  will 
runs,  a  change  of  mind  in  the  donor. 

Besides,  the  relation  of  this  man  and  woman  was  wholly  dif- 
ferent after  marriage  from  what  it  was  at  the  time  of  the  agi-ee- 
ment.  It  was  of  a  more  confidential  nature.  Who  can  say  that 
her  neglect  to  make  a  will  was  not  the  i*esult  of  an  agreement 
between  them  after  marriage,  that  an  ante-nuptial  an*angement 
was  not  abandoned  by  mutual  consent. 

We  see  nothing  in  any  of  the  assignments  of  error  that  calls 
for  a  reversal  of  the  judgments 

Judgment  affirmed* 
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Strunk  v.  Firemen's  Ins.  Co.,  Appellant. 

Fire  insurance— Notice  of  vacation  of  premises— Agents^-^vidence, 

Where  a  policy  ol  fire  insurance  provides  that  the  company  shall  not  be 
liable  for  loss  "^  if  the  premises  hereby  insured  become  vacated  by  the  re- 
moval of  the  owner  or  occupant  without  immediate  notice  to  the  company 
and  consent  indorsed  thereon,"  notice  of  vacancy  must  be  given  within  a 
reasonable  time,  and  after  vacancy  followed  by  notice  in  a  reasonable 
time  the  policy  remains  in  force  until  consent  is  refused  by  the  insurer. 

In  such  a  case  immediate  notice  must  be  construed  to  mean  notice  within 
a  reasonable  time  in  view  of  the  circumstances  and  position  of  the  party. 
What  would  be  reasonable  time  when  the  parties  have  ready  means  of  com- 
munication might  l>e  very  unreasonable  if  applied  to  parties  without  such 
means  of  communication. 

A  house  insured  under  a  policy  containing  a  provision  as  above  was  oc- 
cupied by  a  tenant,  who  moved  out  on  April  4th.  On  the  same  day  plain- 
tiff requested  her  husband  to  go  to  a  town,  thiiteen  miles  distant,  and  give 
nutice  of  the  vacation  of  the  house  to  the  agent  who  had  placed  the  insur- 
ance, and  who,  until  a  month  previous,  liad  been  the  agent  of  the  company. 
Plaintiff  believed  that  he  still  represented  the  company,  and  the  agent  did 
not  notify  her  husband  to  the  conti*ai7  when  the  latter  called  April  6th,  but 
agi-eed  to  give  the  necessary  notice,  and  obtain  the  consent  desired.  Ac- 
ctirdingly,  on  the  following  day,  he  called  on  an  insui*ance  agent  who  had 
business  relations  with  the  state  agent  of  the  company,  who  lived  at  Phila- 
delphia, and  i*equested  him  to  notify  the  company.  The  insurance  agent 
wrote  to  thb  agent  at  Philadelphia  on  the  8th,  and  his  Tetter  was  received 
on  the  9th.  The  agent  at  Philadelphia  at  once  replied,  refusing  a  permit. 
The  house  was  destroyed  by  fire  on  the  8th.    Held : 

1-  That  plaintiff  had  acted  with  reasonable  promptness  in  giving  notice. 

2-  That  while  the  failure  of  the  agent  who  had  placed  tlie  insurance  to 
notify  the  insured  of  the  termination  of  his  agency  would  not  continue  his 
'^S^nay  go  far  as  the  insured  was  concerned,  yet  what  the  agent  did  was 
P^pevly  in  evidence,  as  showing  how  notice  was  sent,  and  also  as  show- 
^^ggooi^  faith  and  diligent  effort  on  the  pai*t  of  plaintiff. 

Argued  Maixjh  7, 1894.    Appeal,  No.  215,  Jan.  T.,  1894,  by 

defendant,  from  judgment  of  C.  P.  Monroe  Co.,  Sept.  T.,  1892, 

0.    24,  on  verdict  for  plaintiff,  Maggie  C.  Strunk.     Before 

3'B»xtirrT,  C.  J.,  Gkeen,  Mitohell,  Peak  and  Fell,  JJ. 

^®^»^ed. 

^^^Ximpsit  on  fire  insurance  policy.    Before  Storm,  P.  J. 

o^   facts  appear  by  the  opinion  of  the  Supreme  Court. 
.    '■^•iritifif  offered  in  evidence  proofa  of  loss.     The  purpose  of 
^«er  is  to  show  that  the  proofs  of  loss  were  made  under  the 
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requirements  of  the  policy  and  of  the  law.     Objected  to  as  ir- 
relevant, immateiial  and  incompetent. 

Plaintiff  renewed  offer  of  the  proofs  of  loss.  Defendant  ob- 
jected to  the  offer  of  the  proofs  of  loss  as  incompetent  and  ir- 
relevant and  immateiial,  except  for  the  mere  purpose  of  showing 
that  proofs  of  loss  were  furnished  to  the  company. 

The  Court :  Proofs  of  loss  ai-e  admitted  by  the  court  for  the 
purpose  stated  by  the  counsel  for  plaintiff.  Bill  sealed  for  de- 
fendant. [17] 

Proofs  of  loss  were  then  read  without  further  objection. 

Plaintiff,  under  objection  and  exception,  gave  evidence  as  to 
notice  to  Jacoby  and  Bell  and  as  to  what  they 'did.  [16, 18] 

The  court  charged  in  part  as  follows : 

"  [It  appears  from  the  evidence  that  the  defendant  company- 
had  terminated  Jacoby's  agency  some  time  before  the  happening 
of  the  fire  on  the  8th  of  April.  This  fact,  however,  was  not 
communicated  to  the  plaintiff  or  her  husband.  Moses  C.  Struuk 
says  he  did  not  know  that  Jacoby  was  not  the  agent,  and  Mr. 
Jacoby  swears  that  he  did  not  inform  Mr.  Strunk  that  his  agenc}'' 
had  terminated,  and  we  hold  that,  as  a  matter  of  law,  although 
as  between  the  company  and  Mr.  Jacoby  the  agency  had  been 
terminated,  yet,  so  far  as  it  concerned  the  plaintiff  in  this  case, 
Mr.  Jacoby  must  be  regarded  at  that  time  as  the  agent  of  the 
company,  and  eveiy  act  performed  by  him  at  that  time  within 
the  scope  of  his  authority  was  binding  upon  the  company.]  [4] 

"  [The  learned  counsel  for  the  defendant  contends  that  the 
company  in  its  answer  through  its  agents,  Tredick  &  Co.,  to 
Mr.  Bell's  letter  of  April  8th,  refusing  the  permit  for  vacancy, 
terminated  the  policy,  and  therefore  the  plaintiff  cannot  re- 
cover ;  they  further  contend  that  the  plaintiff  was  guilty  of 
laches  in  not  giving  notice  to  the  company  that  tlie  premises 
had  been  vacated  until  the  6th  day  of  April,  because  the  policy  * 
requii'ed  immediate  notice.  We  cannot  so  instruct  you.  •  .  . 
We  cannot  say  to  you,  under  the  circumstances  in  this  case, 
that  a  notice  given  to  the  company's  agent  on  the  6th  of  April 
was  not  in  time.  ...  It  is  true  that  in  this  case  the  fire  hap- 
pened the  day  before  the  company  notified  Mr.  Bell  of  its  re- 
fusal to  grant  a  peimit  for  vacancy,  yet  that  did  not  teimi- 
nate  the  policy  in  this  case.  It  is  not  a  case  where  the  assured 
made  no  effort  to  notify  the  company  that  the  premises  were 
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vacated;  and  therefore  if  you  believe  that  the  plaintiff  made  a 
reasoDably  diligent  effort  to  comply  with  the  terms  of  the  policy 
as  to  notice  of  the  vacancy  of  the  premises^  then  the  refusal  of 
the  company  to  grant  such  permission  would  not  relieve  it  of 
its  liability.]   [5] 

"  [Vacancy  did  not,  ipso  facto,  void  the  policy  by  its  terms ; 
vacancy  without  immediate  notice  to  the  company  and  consent 
indorsed  thereon  did.  The  giving  of  the  notice  was  the  duty 
of  the  insured ;  the  giving  of  the  consent  and  the  indorsing  of 
it  on  the  policy  was  optional  with  the  company.  Therefore  the 
pivotal  question  in  this  case  is,  with  whom  was  the  risk  during 
the  period  of  time  which  elapsed  between  the  giving  of  tlie  no- 
tice of  vacancy  and  the  act  of  the  company  in  refusing  its  con- 
sent to  a  vacancy?  That  is, between  the  6th  and  9tli  of  April. 
Was  it  with  the  plaintiff?  We  hold  not.  She  could  not  know 
in  what  way  the  company  would  exercise  its  option,  and  un- 
til she  was  informed  of  that  fact,  we  hold  that  her  policy  was 
in  full  force  and  effect.  The  company  did  not  exercise  its  op- 
tion until  the  9th  of  Apiil— one  day  after  the  destruction  of 
the  building.  To  hold  otherwise  would  introduce  a  dangerous 
rule  in  the  law  of  insurance.  A  great  deal  of  property  insured 
i»  in  the  occupancy  of  tenants ;  they  often  abandon  the  insured 
premises  without  notice,  and  ofttimes  it  is  difficult  to  get  one 
tenant  in  at  the  same  time  another  goes  out,  and  the  courts  have 
adopted  very  wise  rules  governing  such  changes.]  "  [6] 

Defendant's  point  was  among  others  as  follows : 

"  8.  The  witness,  R.  M.  Jacoby,  was  not  at  the  time  of  the 
vacancy  or  removal  of  the  tenant,  to  wit,  April  4,  1892,  and 
had  not  been  for  about  a  month  previous  to  that  date,  the  agent 
of  the  defendant  company,  and,  at  that  time  and  after,  he  had 
no  authority  to  act  for  the  company  or  to  bind  the  company  by 
anything  he  did  or  might  have  done  relative  to  the  vacancy  or 
the  loss.  An9U)er :  We  decline  to  affirm  this  point  in  the  way 
m  which  it  is  drawn."  [18] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  among  others  (4-6,  13)  instructions  ; 
(16-18)  rulings  on  evidence  ;  quoting  instructions  and  bills 
of  exceptions,  but  not  evidence. 


Digitized  by 


Google 


348  STRUNK  r.  INSURANCE  CO.,  Appellant. 

Arguments — Opinion  of  the  Court.  [160  Pa. 

W.  W.  Watson^  Henry  J.  Kotz  with  him,  for  appellant,  cited  : 
Reber  v.  Herring,  115  Pa.  599;  Spear  v.  R.  R.,  119  Pa.  61 ; 
Leibig  v.  Steiner,  94  Pa.  472 ;  Greene  v.  Ins.  Co.,  91  Pa.  887 ; 
Ins.  Co.  V.  Minnequa  Springs  Imp.  Co.,  100  Pa.  187 ;  Union 
Refining  Co.  v.  Bushnell,  88  Pa.  91 ;  Peoples'  Bank  v.  Gay- 
ley,  92  Pa.  528  ;  Richards  on  Ins.,  166 ;  McClure  v.  Ins.  Co., 
90  Pa.  277 ;  Cuny  v.  Sun  Fire  Office,  155  Pa.  467 ;  Ins.  Co. 
V.  Hebard,  95  Pa.  45 ;  Ins.  Co.  v.  Sennett,  41  Pa.  161 ;  Ins. 
Co.  V.  Scbreffler,  44  Pa.  269 ;  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)  9 ;  R.  R.  v.  Winslow,  66  111.  219;  Ins.  Co.  v.  O'Neill, 
110  Pa.  548. 

Charles  B.  Staples,  for  appellee,  cited :  Haws  v.  Fire  Assn., 
114  Pa.  431 ;  Gmndin  v.  Ins.  Co.,  107  Pa.  26 ;  Teutonia  Ins. 
Co.  V.  Mund,  102  Pa.  89 ;  Barkhard  v.  Ins.  Co.,  102  Pa.  262 ; 
Ins.  Co.  V.  Helfenstein,  40  Pa.  290 ;  Kennedy  v.  Atkinson,  2 
Mona.  602 ;  McElroy  v.  Braden,  152  Pa.  78. 

Opinion  by  Mr.  Justice  Fell,  March  19, 1894  : 
The  policy  of  insurance  issued  by  the  defendant  contained  a  pro- 
vision relieving  it  from  liabilit)»  for  loss  "  if  the  premises  hei'eby 
insured  become  vacated  by  the  removal  of  the  owner  or  occu- 
piint  without  immediate  notice  to  the  company  and  consent  in- 
doi-sed  thereon."  The  house  insured  was  occupied  by  a  tenant, 
who  moved  out  on  the  4th  of  April.  On  the  same  day  the  plain- 
tiff requested  her  husband  to  go  to  Stroudsburg,  thii*teen  miles 
distant,  and  give  notice  of  the  vacation  of  the  house  to  R.  M. 
Jacoby,  wliom  she  supposed  to  be  the  agent  of  the  company, 
and  ask  him  to  obtain  the  consent  of  the  company.  Her  hus- 
band complied  with  her  request  on  the  6th.  Mr.  Jacoby  had 
until  a  month  previous  been  the  agent  of  the  company,  and  had 
placed  the  insurance.  He  did  not  notify' the  plaintifiTs  husband 
that  he  no  longer  represented  the  company,  but  agreed  to  give 
the  necessary  notice  and  obtain  the  consent  desired.  On  the 
7th  he  called  on  Mr.  Bell,  an  insurance  agent,  who  had  busi- 
ness relations  with  the  state  agents  of  the  company  who  lived 
at  Philadelphia,  and  requested  him  to  notify  them.  Mr.  Bell 
on  the  8th  wrote  as  desired,  and  his  letter  was  received  on  the 
9th.  The  agent  at  Philadelphia  at  once  replied,  refusing  a  per- 
mit.    On  the  8th  the  house  was  destroyed  by  fire. 

The  sixth  assignment  of  error  raises  the  question  of  the  right 
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of  recovery  uuder  the  terms  of  the  policy  after  the  house  be- 
came vacant,  and  the  disposition  of  it  is  conclusive  of  the  case. 
The  learned  judge  in  the  course  of  his  charge  said:  "Vacancy 
did  not  ipso  facto  avoid  the  policy  by  its  terms ;  vacancy  with- 
out immediate  notice  to  the  company  and  conseat  indoi-sed 
thereon  did.  The  giving  of  notice  was  the  duty  of  the  insur- 
ed ;  the  giving  of  consent  and  the  indorsing  of  it  on  the  policy 
were  optional  with  the  company." 

The  jury  was  instructed  that  immediate  notice  in  the  policy 
meant  notice  within  a  reasonable  time,  and  that  after  vacancy 
followed  by  notice  in  a  reasonable  time  the  policy  remained  in 
force  until  consent  was  refused  by  the  insurer. 

We  see  no  error  in  this  instruction.  Conditions  involving 
forfeiture  and  exemption  from  liability  should  be  strictly  con- 
strued against  the  insurer,  but  the  most  liberal  constructitui 
would  not  relieve  the  defendant  in  this  case.  The  evident  and 
only  reasonable  construction  of  the  clause  in  question  is  that 
given  by  the  learned  trial  judge.  In  case  the  premises  became 
vacant,  immediate  notice  was  to  be  given,  and  it  was  then  op- 
tional with  the  insurance  company  to  continue  or  cancel  the 
policy.  The  fact  of  vacancy  did  not  work  a  forfeiture  of  the 
policy,  but  it  imposed  upon  the  insured  the  duty  of  notice'and 
gave  to  the  insurer  the  right  of  cancellation.  There  would  be 
no  reason  for  notice  and  consent  if  the  policy  wer'e  already  void. 
Immediate  notice  must  be  construed  to  mean  notice  within  a 
reasonable  time,  in  view  of  the  circumstances  and  positions  of 
the  parties.  What  would  be  reasonable  time  when  the  par- 
ties live  in  the  same  city  or  town,  or  have  means  of  ready  com- 
munication, would  be  very  unreasonable  if  applied  to  the  parties 
to  this  suit,  one  of  whom  lived  on  a  farm  six  miles  from  a  post 
office,  twelve  miles  from  a  railroad  and  thirteen  miles  from  the 
town  in  which  the  agent  of  the  company,  who  had  placed  the 
insurance  and  to  whom  she  would  naturally  look  for  informa- 
tion, resided. 

The  fourth  assignment  of  error  is  to  the  instruction  that  al- 
though Mr.  Jacoby's  agency  had  terminated,  yet  so  far  as  con- 
cerned the  plaintiff  he  was  still  the  agent  of  the  company,  for 
the  reason  that  she  had  not  been  notified  of  the  changed  rela- 
tion. The  thirteenth  assignment  is  to  the  same  effect.  This 
was  not  an  accurate  statement  of  the  law,  and  if  it  were  appar- 
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ent  tliat  it  might  have  led  the  jury  to  a  wrong  conclusion  we 
should  fe^l  obliged  to  $end  the  case  back  for  retrial.  This  er- 
lor,  however,  does  not  seera  to  be  fatal.  Jacoby  was  not,  on 
April  6tb,  the  agent  of  the  company,  and  the  plaintiff  in  her 
dealings  with  him  took  all  risks  upon  that  point ;  but  he  became 
her  representative  for  the  purpose  of  transmitting  notice,  and 
acting  for  her  he  set  in  motion  the  agencies  which  resulted  in 
notice  to  the  insurer  on  the  9th.  What  he  did  was  properly 
in  evidence  as  showing  how  notice  was  sent,  and  also  as  show- 
ing good  fai^  and  diligent  effort  on  the  part  of  the  plaintiff. 

The  only  remaining  assignment  of  error  that  i-equires  notice 
is  the  seventeenth,  which  relates  to  the  overruling  of  an  objec- 
tion to  the  offer  by  the  plaintiff  of  proofs  of  loss,  and  the  suffi- 
cient finswer  to  thi9  is  that  they  were  offered  and  admitted  for 
a  proper  purpose,  and  read  to  the  jury  without  objection  made 
at  th^  time. 

The  judgment  is  affirmed. 


160        350 

221 ^       Phjllipsburg  Horse  Car  Co.  v.  Fidelity  &  Casualty  Co., 

Appellant. 

Ii%surance — LidbilUy  policy — Street  railways — Risks, 
Ap  insurance  con^pany  insured  a  street  railway  company  from  liability 
for  damages  on  account  of  injuries  "resulting  from  any  and  every  acci- 
dent to  or  caused  by  the  hoi'ses,  cars,  plant,  ways,  works,  machinery  or 
appliances  used  in  the  business  of  the  insured  and  described  in  the  appli- 
cation . "  The  street  car  company  was  obliged  to  pay  damages  for  personal 
injuries  to  a  passenger  sustained  by  the  upsetting  of  a  large  omnibus 
sleigh,  which  was  used  in  place  of  a  car  while  the  tracks  were  obstructed 
by  snow  and  ice.  The  testimony  showed  that  such  sleighs  were  at  times 
used  by  street  railway  companies  in  the  section  of  country  in  which  the 
plaintiff^s  road  was  operated,  but  did  not  show  that  the  custom  was  so 
general  that  the  parties  would  be  presumed  to  have  taken  it  into  consider- 
ation in  entering  into  a  contract.  Heldt  that  the  insurance  company  was 
not  liable  for  the  loss. 

Argued  March  8,  1894.  Appeal,  No.  392,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  0.  P.  Northampton  Co.,  Dec.  T., 
1893,  No.  65,  on  verdict  for  plaintiff.  Before  Sterrbtt,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.    Revereed. 
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Assumpsit  on  insumnce  policy.     Before  Rbedbr,  J. 

At  the  trial,  it  ap{)eared  that  the  plaintiff,  a  horse  car  com- 
pany, applied  to  defendant,  an  insurance  company,  for  a  policy 
of  insurance  against  damages  resulting  from  the  death  or  inju- 
ries of  passengei*s  or  other  pei'sons,  except  employees,  by  reason 
of  the  operation  of  plain tiff^s  street  railway. 

The  application  for  iusui-ance  was  as  follows : 

"THE  APPLICATION. 

Premlmns, 

"  Easton  Transit  Co.  of  Easton,  Pa $16,000— $240 

Phillipsburg  Hoi-se  Car  Co.  of  Phillipsburg,  N.  J.  $7,000— $106 
"  Application  for  street  railroad  liability  policy. 
"Estimated  Gross,  )  $16,000  Easton  Transit  Co. 

Annual  Traffic  Earnings,  )      7,000  Phillipsburg  Horse  Car  Co. 

Policy  No.   .   .    .        Rate,  1\. 

Home  OflSce  No.     .      Term,  1  year.     Premium      .         $845 

Renewal  No.   ...  t  •    -i.    *  t  •  wx    t  $  1*500 

Limit  of  LiabUity  j  ^j^^q^q 

"  To  the  Fidelity  and  Casualty  Company  of  New  York : 

"Application  is  hereby  made  to  The  Fidelity  and  Casualty 
Company  for  a  Liability  Policy  of  Insurance  for  Street  Rail- 
roads, covering  employees,  passengei-s  and  the  public  in  general, 
to  be  based  on  the  following  statement  of  facts,  which  are  to 
be  considered  as  wan-anties  : 

"  1.  Coi-porate  name  of  Assured — Easton  Transit  Co.  &  Phil- 
lipsburg Horee  Car  Co. 

"  2.  Genei-al  offices  of  Assured — Easton,  Pa. 

"3.  Motive  power  of  road — Hoi*se  power. 

"4.  Number  of  miles  o{>erated — About  five  miles,  8  miles 
Easton  Ti-ansit  Co.,  2  miles  Phillipsburg  Hoi*se  Car  Co. 

"5.  Does  the  line  cross  any  steam  R.  R.  on  the  same  level? 

Yes.     Penna.  R.  R.  by  the  Phillipsburg  Hoi'se  Car  Co. 

"6.  Is  the  ti'ack  single  or  double?     Single. 

"7.  Number  of  cars  in  use — 5  on  Easton  Transit  Co.,  4  on 
Phillipsburg  Horse  Car  Co. 

"8.  Average  number  of  trips  per  day  each — 14  trips  Easton 
Transit,  15  trips  Phillipsburg  Car  Co. 

"9.  Car  run  at  what  headway — 6  miles  an  hour. 

"10.  Schedule  time  making  trip  one  way — 80  minutes. 
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"11.  Is  each  car  supplied  with  conductor  ? — On  Easton  Tran- 
sit Co.,  not  on  the  other. 

"  12.  If  electric  road,  state  what  system — 

"  18.  If  horse  road,  give  number  of  horses  per  car — one  horse 
to  Phillipsburg  Howe  Car  Co.  cars,  two  horaes  to  Easton  Tran- 
sit Co.  cars. 

"  14.  There  is  no  information  tending  to  vary  this  risk,  ex- 
cept as  herein  stated — No. 

"  The  employees. 
"  Easton  Transit  Co. 

Places  at  which 
WnmhAr        Description  of  Arerage  workmen  to  whom       i>Am*..ir. 

Nomhor.  occupation.  *«««•!  ^««-  — •...•ih.«»  Eemarka. 

4  Stableman, 
6  Conductors, 

5  Drivers, 
4  Hill  boys, 
1  Watchman, 
1  Lineman, 

"Phillipsburg  Horse  Car  Co. 
1  Stableman, 

4  Drivers  &  C 

1  Supt,  600 

"  This  insurance  is  based  on  an  estimated  amount  of  annual 
gross  earnings  from  traffic  of  $16,000  Easton  Transit  Co.,  $7,000 
Phillipsburg  Horse  Car  Co. 

"  The  estimate  should  be  sufficient  to  cover  for  the  period  of 
twelve  months.  If  the  estimate  is  in  excess  of  the  actual  earn- 
ings, an  allowance  will  be  made  pro  rata  upon  the  renewal  of 
the  risk.  If  the  estimate  is  too  low,  the  assured  will  pay  to 
the  company  an  additional  premium,  sufficient  to  carry  the  risk 
for  the  year. 

"  The  risk  comniences  at  noon,  this  26th  day  of  July,  1892. 

"  Agent,  N.  H.  Messenger.    Signed,  A.  D.  Chidsey,  Sec." 

The  material  provisions  of  the  policy  were  as  follows : 
"  Common  Carrier's  Liability  Policy. 

"  In  consideration  of  the  warranties  made  in  the  application 
for  this  policy,  and  of  one  bundled  and  five  dollars.  The  Fidel- 
ity &  Casualty  Co.  of  New  York,  hereinafter  called  the  com- 
pany, 


Arerage 
annual  wages. 

875 

Places  at  which 

workmen  to  whom 

wages  paid  are 

employed. 

At  stables. 

400 

On  cai-s. 

•825 

On  cai-s. 

175 

On  road. 

850 

At  stable. 

475 

Genei-al  work 

ar  Co. 

480 

At  stable. 

Is.  490 

On  cai-s. 
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"  Does  hereby  insure  Phillipsburg  Horse  Car  Co.  of  Phillips- 
burg,  in  the  county  of ,  and  state  of  New  Jersey,  herein- 
after called  the  assured,  for  the  term  of  twelve  months,  beginning 
on  the  26th  day  of  July,  1892,  at  twelve  o'clock  noon,  and  end- 
ing on  the  26th  day  of  July,  1893,  at  twelve  o'clock  noon, 
standard  time. 

^^  1.  Against  all  liability  for  damages  on  account  of  fatal  or 
uon-fatal  injuries  sufTei-ed  by  any  person  or  persons,  other  than 
employees  of  the  assured,  resulting  from  any  and  every  accident 
to  or  caused  by  the  cars,  horses,  plants,  ways,  works,  machinery 
or  appliances  used  in  the  business  of  the  assured,  and  described 
in  the  application  herefor,  which  is  hereby  made  a  part  of  this 
policy. 

"  2.  The  company's  liability  for  a  casualty  resulting  in  in- 
juries to  or  the  death  of  one  person  is  limited  to  five  thousand 
dollars  ($5,000)  ;  and,  subject  to  the  same  limit  for  each  per- 
son, its  gross  liability  for  a  casualty  resulting  in  injuries  to  or 
the  death  of  several  persons  is  ten  thousand  dollars. " 

"  6.  The  employment  of  any  person  under  twenty-one  years 
of  age  by  the  insured  shall  render  this  policy  void  so  far  as  a 
claim  under  it  may  arise  by  any  accident  which  comes  about 
through  any  such  person,  and  the  same  shaU  apply  to  claims 
arising  through  the  tortious  acts  of  any  of  the  insured's  em*- 
ployees.  Nor  shall  the  company  be  liable  for  any  injuries  which 
may  happen  because  of  an  invasion,  insurrection,  riot  or  civil 
commotion,  or  any  military  or  usurping  power,  nor  for  any 
damages  caused  by  the  explosion  of  any  steam  boiler  or  boilers 
or  by  fire." 

**  10.  This  policy  shall  continue  during  the  period  stated:  in 
it,  the  estimated  traflBc  earnings  being  the  basis  for  the  pre- 
mium charge  for  the  period  stated.  If  the  amount  of  gross 
annual  traffic  earnings  exceeds  the  amount  stated  in  the  policy, 
the  insured  shall  pay  the  company  an  additional  premium,  cal- 
culated on  such  additional  gross  traffic  earnings  received,  at  the 
rate  of  the  premium  stated  in  this  policy.  If  the  estimated 
amount  of  the  gross  annual  traffic  earnings  shall  not  have  been 
received  within  the  period  of  this  insurance,  a  proper  proportion 
of  the  premium  paid  shall  be  allowed  on  the  next  renewal  of 
the  policy. 

"  11.  The  company's  officers  shall  have  the  right  at  all  rea* 
Vol.  clx — 23 
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sonable  times  to  inspect  the  books  of  the  assured  so  far  as  they 
relate  to  traffic  earnings,  and  also  to  inspect  the  cars,  horses, 
plants,  ways,  works,  machinery  and  appliances  used  in  his  busi- 
ness.'' 

PlaintiflE  was  obliged  to  pay  two  thousand  and  seventy  dol- 
lars ($2,070)  to  Elizabeth  Price  for  damages  for  personal  in- 
juries received  by  her  from  the  upsetting  of  a  large  omnibus 
sleigh  in  which  she  was  a  passenger. 

Plaintiff  showed,  under  objection  and  exception,  that  in  the 
neighboring  towns  of  Easton  and  Allentown  sleighs  were  used 
when  tracks  were  obstructed  by  snow  and  ice.  The  admission 
of  this  evidence  was  assigned  for  error.  Defendant's  evidence 
tended  to  show  that  sleighs  were  not  used  in  the  city  of  New 
York,  or  generally  in  the  United  States,  and  that  tracks  wei-e 
cleared  by  snow  plows,  or  were  swept. 

Defendant's  point  was  among  others  as  follows : 

"  6.  Under  all  the  evidence  in  the  case  the  verdict  must  be 
for  the  defendant.  Answer :  I  deny  this  point  because  of  my 
direction  that,  under  all  the  evidence,  the  verdict  must  be  for 
the  plaintiff."  [8] 

Verdict  and  judgment  for  plaintiff  for  $2,103.81. 

Error  assigned  was  among  others  (8)  instruction,  quoting  it. 

W.  JS.  Kirkpatriek^  for  appellant. — The  accident  for  which  in- 
demnity was  claimed  was  not  within  the  terms  or  scope  of  the 
policy :  Parish  v.  Wheeler,  22  N.  Y.  494. 

When  the  policy  is  specific  as  to  the  subject-matter  of  the 
«risk  it  cannot  be  extended  by  implication,  nor  is  evidence  ad- 
>missible  to  show  that  the  parties  intended  to  have  it  cover  mat- 
.ters  not  specified :  Wood  on  Fire  Insurance,  2d  ed.  137. 

All  conditions  involving  forfeitures  as  well  as  exemptions 
4ire  to  be  construed  strictly  against  the  insurer  and  most  favor- 
;ably  to  the  insured.  Yet  the  language  of  the  contract  is  to  be 
•construed  as  a  whole,  is  to  receive  a  reasonable  interpretation, 
And  the  risk  is  not  to  be  extended  beyond  what  is  fairly  within 
the  terms  of  the  policy :  Duran  v.  Ins.  Co.,  68  Vt.  487 ;  26  Am. 
St.  R.  774 ;  Wood,  Fire  Ins.,  2d  ed.  187, 179 ;  Hare  v.  Barstow, 
8  Jur.  928 ;  Leibenstein  v.  Ins.  Co.,  45  111.  803 ;  Joel  v.  Harvey, 
6  W.  R.  488;  Ins.  Co.  v.  Updegraff,  40  Pa.  811;  Ins.  Co.  v. 
Arthur,  30  Pa.  316 ;  Ins.  Co.  v.  licnheim,  89  Pa.  497. 
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So  clear  is  it  that  a  sleigh  is  not  a  street  oar,  and  involves 
very  different  elements  of  danger  and  risk,  that  the  court,  upon 
plaintiff's  own  showing,  should  liave  instructed  the  jury  that 
there  was  a  breach  of  the  warranties  which  were  the  considera- 
tions for  the  policy :  Rickards,  Ins.  §  52 ;  1  Biddle,  Ins.  §§  543, 
567 ;  Day  v.  Ins.  Co.,  52  Me.  60 ;  Ins.  Co.  v.  Horan,  89  Pa. 
438 ;  Ins.  Co.  v.  Arthur,  30  Pa.  815 ;  Ins.  Co.  v.  Huntzinger, 
98  Pa.  41. 

Usage  and  custom  cannot  be  proven  to  contravene  a  rule  of 
law  nor  to  alter  or  contradict  the  express  or  implied  terms  of  a 
contract  free  from  ambiguity,  nor  to  make  the  legal  rights  and 
liabilities  of  the  parties  to  a  compact  other  than  they  are  by  the 
terms  of  the  contract:  Hopper  v.  Sage,  112  N.  Y.  580;  8  Am. 
St  R.  771 ;  Hartman  v.  Ins.  Co.,  21  Pa.  466 ;  Ins.  Co.  v.  Gruver, 
100  Pa.  266;  Rogers,  Exp.  Test,  2d  ed.  245-254. 

JST.  J.  Steele^  Russell  0.  Stewart  with  him,  for  appellee. — The 
policy  must  be  libei*ally  construed  in  favor  of  the  insured,  so  as 
not  to  defeat,  without  a  plain  necessity,  his  claim  to  the  indem- 
nity which,  in  making  the  insurance,  it  was  his  object  to  pro- 
cure. When  the  words  are  without  violence  susceptible  of  two 
interpretations,  that  which  will  sustain  the  claim  and  cover  the 
loss  must  in  preference  be  adopted :  May,  Ins.  §  175 ;  Ins.  Co. 
V.  Cropper,  82  Pa.  351 ;  Burkhard  v.  Ins.  Co.,  102  Pa.  262 ; 
Humphreys  v.  Ins.  Co.,  139  Pa.  264 ;  Wood,  Fire  Ins.  §  150 ; 
lb.,  p.  145 ;  Western  &  Atlantic  Pipe  Line  v.  Ins.  Co.,  145  Pa. 
346 ;  Phila.  Tool  Co.  v.  Ins.  Co.,  182  Pa.  236 ;  Bole  v.  Ins.  Co., 
159  Pa.  63. 

The  true  rule  with  reference  to  what  constitutes  such  false 
statements  as  will  constitute  a  breach  of  warranty  in  a  policy 
of  insurance  is  contained  in  the  following  cases :  Dilleber  v. 
Ins.  Co.,  69  N.  Y.  256;  Ins.  Co.  v.  Grube,  6  Minn.  82;  May, 
Ins.  §  166 ;  Liberty  Hall  Assn.  v.  Ins.  Co.,  7  Gray,  261 ;  Meyers 
V.  Ins.  Co.,  156  Pa.  420 ;  Ins.  Co.  v.  Gruver,  100  Pa.  267 ;  Ins. 
Co.  V.  Losch,  109  Pa.  100 ;  Rife  v.  Ins.  Co.,  115  Pa.  580 ;  Mc- 
Kee  V.  Ins.  Co.,  135  Pa.  544;  Ins.  Co.  v.  Miller,  120  Pa.  504. 

We  introduced  testimony  to  show,  first,  the  general  custom 
among  street  railway  companies  to  use  sleighs  temporarily  when 
their  tracks  were  covered  with  snow  and  ice,  and,  secondly,  to 
show  that  this  use  was  so  notorious  in  this  section  of  the  coun- 
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try  that  the  insurance  company  must  be  presumed  to  have  had 
knowledge :  Mooney  v.  Ins.  Co.,  188  Mass.  875 ;  Whitmarsh  ▼. 
Ins.  Co.,  16  Gray,  861 ;  Ins.  Co.  v.  McLaughlin,  68  Pa.  485  ; 
Wood,  Ins.  §  530,  p.  1177 ;  Ins.  Co.  v.  Gi-uver,  100  Pa.  267. 

Opinion  by  Mb.  Justicjb  Fell,  March  19, 1894  : 

The  policy  of  insurance  upon  which  this  action  is  founded 
was  issued  by  the  defendant  to  the  Phillipsburg  Horse  Car  Co., 
the  plaintiff,  upon  an  application  in  writing  in  which  the  insured 
set  out  the  number  of  miles  of  road  operated,  the  number  of 
cars  and  horses  in  use,  the  number  of  trips  per  day,  the  schedule 
time  and  other  matters  intended  to  give  the  fullest  information 
to  the  insurer  of  the  character  and  extent  of  the  risk,  and  end- 
ed with  the  statement :  '^  There  is  no  information  tending  to 
vary  the  risk  except  as  herein  stated." 

The  insurance  was  ^^  against  all  liability  for  damages  for  or 
on  account  of  fatal  or  non-fatal  injuries  suffered  by  any  person 
or  persons,  other  than  employees  of  the  insured,  resulting  from 
any  and  every  accident  to  or  caused  by  the  cars,  horses,  plants, 
ways,  works,  machinery  or  appurtenances  used  in  the  business 
of  the  insured  and  described  in  the  application  herefor,  which 
is  hereby  made  a  part  of  the  policy." 

The  plaintiff  owned  three  large  omnibus  sleighs,  which  were 
used  in  place  of  cars  whenever  the  tracks  were  obstructed  by 
snow  or  ice.  During  some  winters  they  were  used  for  a  few 
days  only,  during  others  for  weeks,  and  occasionally  for  months. 
They  bore  the  name  of  the  company,  and  were  a  part  of  its  ap- 
pliances for  transportation.  No  mention  of  these  was  made  in 
the  application  for  insurance.  The  recovery  against  the  car 
company  was  for  injuries  sustained  by  a  passenger  by  the  up-* 
setting  of  one  of  these  sleighs,  and  the  only  question  we  need  - 
now  consider  is  whether  the  accident  for  which  indemnity  is 
claimed  is  within  the  terms  of  the  contract. 

The  verdict  could  have  been  properly  rendered,  and  can  now 
be  sustained,  only  upon  the  ground  that  the  contract  of  insur- ' 
ance  covered  the  use  of  other  means  of  transportation  than  those 
mentioned  in  the  application,  and  was  against  all  risks  incident 
to  the  general  business  of  the  company.  The  learned  judge  be- 
fore whom  the  case  was  tried  entertained  this  view,  and  in  a 
charge  in  which  the  merit  of  clear  and  distinct  statement  is 
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conspicuous,  instructed  the  jury  that :  ^^  The  words  ^  described 
io  the  application  herefor,'  limiting  the  liability  of  the  company, 
do  not  apply  to  the  machinery,  appliances,  plant,  horses,  cars, 
etc.,  described  in  the  application  of  insurance,  but  they  apply 
to  the  business  of  the  insured  ^described  in  the  application 
herefor,'  and  therefore  mean  more  than  accidents,  etc.,  occur- 
ring by  the  use  of  the  property  which  is  described  in  the  ap- 
plication.*' 

This  view  was  based  upon  the  construction  of  the  contract 
and  the  fact,  of  which  there  was  evidence,  that  sleighs  were  at 
times  used  by  street  railroad  companies  in  conducting  their  busi- 
ness in  the  section  of  country  in  which  the  plaintiff's  road  was 
operated. 

This  view  does  not  seem  to  us  to  be  correct.  The  words  of 
the  policy  limit  the  insurance  to  indemnity  from  liability  for 
damages  on  account  of  injuries  '^  resulting  from  any  and  every 
accident  to  or  caused  by  the  horses,  cars,  plant,  ways,  works, 
machinery  or  appliances  used  in  the  business  of  the  insured 
and  described  in  the  application."  The  insurance  is  against 
accidents  caused  by  certain  things  used  in  the  business  and  de- 
scribed in  the  application,  not  things  used  in  the  business  which 
is  described  in  the  application. 

There  was  testimony  that  for  some  years  the  car  company 
had  used  sleighs  when  its  tracks  were  obstructed  by  snow  or 
ice,  and  that  their  use  was  customary  under  the  same  circum- 
stances in  neighboring  towns ;  but  it  also  appeared  that  the  use 
of  sleighs  was  restricted  to  that  section  of  country,  and  that  it 
was  only  one  of  the  ways  in  common  use  of  overcoming  the 
diflSculties  caused  by  snow  and  ice.  The  testimony  was  far 
short  of  establishing  a  use  so  general  that  the  parties  would  be 
presumed  to  have  taken  it  into  consideration  in  entering  into  a 
contract. 

The  plaintiff  was  incorporated  as  a  horse  car  company,  and 
as  such  had  constructed  and  was  operating  a  street  i-ailway  by 
horse  power.  The  use  of  any  other  vehicle  than  a  horse  car 
was  not  authorized  by  its  charter,  and  could  be  justified  only 
as  a  means  of  overcoming  a  temporary  interruption  of  its  op- 
eration resulting  from  an  emergency.  The  policy  by  its  terms 
was  based  upon  statements  made  in  the  application,  which  were 
to  be  considered  as  warranties,  and  it  was  restricted  to  injuries 
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caused  by  or  to  certain  enumerated  ways,  means  and  appliances 
used  in  the  business  and  described  in  the  application. 

The  defendants  would  not  have  been  liable  under  the  terms 
of  the  policy  if  the  motive  power  had  been  changed  by  the  use 
of  steam  or  electricity  instead  of  horses,  and  we  are  not  able 
to  see  that  the  result  is  different  when  one  kind  of  yehicle  is 
substituted  for  another. 

This  is  not  the  case  of  the  temporary  use  of  another  means 
of  transportation  upon  a  part  of  the  line  made  necessary  by  rea- 
son of  the  accidental  destruction  of  cars,  tracks  or  bridges,  nor 
of  the  use  of  plows  or  sweepers  to  clear  the  track ;  but  it  was 
an  entire  abandonment  during  portions  of  the  winter  season  of 
the  use  of  the  road  as  a  horse  railroad,  and  the  substitution  of 
a  distinct  and  different  mode  of  transportation.  Whether  the 
risk  would  be  increased  or  diminished  would  depend  upon  the 
circumstances  of  the  particular  case,  but  it  is  eyident  that  the 
risk  in  the  use  of  sleighs  differs  from  the  risk  in  the  use  of  cars. 
It  includes  the  danger  of  upsetting,  the  chances  of  collision  with 
other  vehicles,  the  liability  to  loss  of  control  of  the  horses — 
risks  which  are  minimized  in  the  use  of  street  cars.  The  con- 
ditions from  which  accidents  would  probably  result  in  the  use 
of  sleighs  differ  from  those  from  which  they  are  likely  to  hap> 
pen  in  the  use  of  cars  ;  and  whether  the  difference  is  great  or 
small  it  is  for  the  insurer  to  decide  whether  he  will  accept  the 
risk. 

We  are  therefore  of  opinion  that  the  sixth  point,  asking  for 
a  peremptory  instruction  for  the  defendant,  should  have  been 
affirmed ;  and  as  this  sustains  the  eighth  assignment  of  error 
it  is  unnecessary  to  notice  the  other  assignments. 

The  judgment  is  reversed. 
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Behling  v.  Southwest  Penn.  Pipe  lines,  Appellant.      \m  ^, 

^65    864| 

[Marked  to  be  reported.]  lao  SM 

172    6*9 

Negligence— 'Bemote  and  proximate  cause — Pipe  lines, 

A  proximate  cause  is  one  which,  In  actual  sequence,  undisturbed  by  any 
independent  cause,  produces  the  result  complained  of. 

A  pipe  line  company  is  not  liable  for  the  burning  of  a  house,  where  it 
appears  that  burning  oil  from  a  neighboring  property  flowed  down  upon 
the  pipe  line  causing  it  to  burst  and  throw  a  spray  of  burning  oil  upon 
the  house.  In  such  a  case  the  pipe  line  is  not  the  proximate  cause  of  the 
iojmy.  The  causa  causans,  the  true  proximate  cause  of  the  burning  of 
the  house,  is  the  descending  flood  of  fire. 

In  such  a  case,  if  the  facts  are  undisputed,  it  is  the  duly  of  the  court  to 
determine  the  question  of  proximate  cause,  and  not  to  send  it  to  a  jury. 

Pipe  line  companies—Bursting  of  pipes. 

It  seems  that  the  bursting  of  a  pipe  line  caused  by  burning  oil  flowing 
over  the  pipe  line  from  neighboring  property,  is  not  such  an  element  of 
danger  as  the  pipe  line  company  is  bound  to  foresee  and  provide  against 
for  the  protection  of  the  property  of  third  persons  along  its  line. 

Argued  Oct.  17,  1893.  Appeal,  No.  88,  Oct.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  Washingfton  Co.,  May  T., 
1898,  No.  63,  on  verdict  for  plaintiff,  Marie  Behling.  Before 
Gbben,  Williams,  MgCollxjm,  Mitghkll,  Dean  and  Thomp- 
80K,  JJ.     Reversed. 

Trespass  for  burning  house.    Before  McIlvainb,  P.  J. 

The  facts  appear  from  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

*^  [If  you  find  from  all  the  evidence  in  the  case  that  the  burn- 
ing of  the  oil  in  the  stream,  and  its  running  down  from  above 
on  and  over  the  defendant's  pipes,  was  a  condition  which  the 
company,  or  its  representatives  in  charge  of  the  lines,  could,  as 
ordinarily  prudent  and  careful  men,  easily  have  foreseen,  and 
which  under  ordinar}'  circumstances  might  have  been  expected, 
and  the  burning  oil  thus  running  over  the  pipes  caused  one  of 
them  to  burst  or  break,  and  the  company  under  existing  cir- 
cumstances had  not  used  ordinary  care  and  skill  in  laying, 
maintaining  and  protecting  the  pipe  that  burst,  and  that,  in 
bursting,  as  a  direct,  natural  and  probable  result,  it  threw  burn- 
ing oil  or  flame  on  the  plaintiff's  dwelling  and  fired  it,  then  the 


Digitized  by 


Google 


360  BEHLING  v.  PIPE  LINES,  Appellant. 

Charge  of  Ck>iirt— Points.  [IGO  Fa. 

defendant  would  be  liable.]  [2]  Second ;  but,  if  from  all  the 
evidence  you  find  that  the  plain tiflf's  buildings  were  fired  by- 
the  oil  which  flowed  down  the  run,  or  that  any  one  of  her  build- 
ings was  so  fired  and  from  it  the  fire  was  communicated  to  the 
others,  then  the  defendant  is  not  liable,  even  if  it  was  negligent 
in  laying  and  maintaining  its  pipe  line ;  or,  if  you  find  from  all 
the  evidence  that  the  defendant's  pipes,  under  all  the  circam- 
stances,  were  laid  and  maintained  with  care  and  skill  and  in  a 
proper  manner,  and  burning  oil  running  down  the  stream  caused 
the  pipe  to  burst,  without  any  fault  on  the  part  of  the  company, 
then  the  plaintiff  cannot  recover,  even  if  the  bursting  of  the 
pipe  and  the  oil  thrown  therefrom  caused  the  plaintiff's  prop- 
erty to  be  set  on  fire." 

Plaintiff's  point  was  among  others  as  follows : 
"  5.  If  the  jury  find  that  the  defendant,  exercising  the  care 
and  diligence  which  a  reasonably  prudent  and  careful  man 
would  have  exercised,  knew  or  ought  to  have  known,  whea  it 
laid  its  lines  in  Robb's  run,  that,  as  a  natural  and  probable  re- 
sult, any  wa^te  oil  from  the  many  wells  in  Robb's  valley  must 
pass  down  said  run  over  said  lines,  and  that  the  defendant  knew 
that  large  quantities  of  oil  did  so  pass  down  said  run  for  sev- 
eral months  prior  to  this  fire,  and  that  this  oil  was  imminently 
liable  to  be  set  on  fire,  accidentally  or  otherwise,  at  any  time, 
burn  any  rubbish  in  said  run  and  heat  the  defendant's  lines 
and  cause  them  to  break  or  burst;  that  defendants,  exercising 
such  reasonable  care  and  diligence,  knew,  or  ought  to  have 
known,  that,  in  case  of  a  fire  at  any  of  the  wells  draining  into 
said  valley,  the  burning  oil  therefrom,  as  a  natural  and  prob- 
able result,  would  flow  down  said  run  over  said  lines,  and  heat 
them  and  cause  them  to  break  or  burst ;  and  if  the  jury  further 
find  that  the  defendant  was  guilty  of  negligence  in  locating, 
laying,  opei-ating  and  maintaining  its  lines  in  said  run  under 
such  circumstances,  and  that  by  reason  of  such  negligence,  as 
a  proximate  cause,  the  plaintiff's  house  and  propei*ty  were  set 
on  fire  and  destroyed,  then  the  defendant  is  liable  and  the  ver- 
dict must  be  for  the  plaintiff  for  an  amount  that  will  compen- 
sate her  for  the  injury  she  has  shown  that  she  sustained." 
Affirmed.  [4] 

Defendant's  request  for  binding  instructions  was  refused.  [9] 
Verdict  and  judgment  for  plaintiff  for  $1,486. 


Digitized  by 


Google 


BEHLING  V.  PIPE  LINES,  AppeUant.  861 

1894.]  Assignments  of  Error— Arguments. 

UrroTB  (M^igned  were  (2,  4,  9)  instructions,  quoting  them. 

Boyd  Orumrine  and  M.  F.  Elliott^  H.  McSweeney  and  E.  E. 
Orumrine  with  them,  for  appellant. — The  defendant  was  not 
guilty  of  negligence  in  locating,  maintaining  and  operating  its 
pipe  line  as  it  was  located,  maintained  aud  operated  at  the 
time  of  the  fire :  Hauck  v.  Pipe  Line  Co.,  153  Pa.  366 ;  New 
York  etc.  R.  R.  v.  Young,  33  Pa.  182 ;  Struthers  v.  Ry.  Co., 
87  Pa.  282 ;  Phila.  &  R.  R.  R.  v.  Hummell,  44  Pa.  379. 

Defendant  company  was  under  no  more  obligation  to  antici- 
pate the  burning  of  the  Butler  well  than  plaintiff  was  to  fore- 
see it  and  to  take  precautionary  measures  against  it :  Brown 
V.  Lynn,  31  Pa.  510 ;  Reeves  v.  R.  R.,  30  Pa.  454. 

Where  no  contractual  relation  exists,  negligence  must  be 
proved  aflBrmatively  by  him  who  alleges  it :  Pawling  v.  Hos- 
kins,  182  Pa.  617 ;  CosuUch  v.  Standard  Oil  Co.,  122  N.  Y.  118. 

Even  if  the  defendant  were  guilty  of  negligence  in  relation 
to  the  waste  oil,  its  negligence  was  not  the  natural  or  proxi- 
mate cause  of  the  plaintiff's  injury :  Whart.  Neg.  §  134 ;  Hoag 
V.  R.  R.,  85  Pa.  293. 

There  was  no  actionable  nuisance  chargeable  to  the  defend- 
ant, and  it  is  liable  only  for  culpable  negligence :  Rylands  v. 
Fletcher,  L.  R.  1  Exch.  Cas.  265,  affirmed  in  3  H.  L,  330 ; 
Lentz  V.  Carnegie,  145  Pa.  612;  Robb  v.  Carnegie,  145  Pa. 
324;  Blythe  v.  Birmingham  Water  Works  Co.,  25  L.  J.  (Exch.) 
212 ;  Wood  on  Railways,  743 ;  Parke's  Ap.,  64  Pa.  137 ;  Cleve- 
land R.  R.  V.  Speer,  56  Pa.  825 ;  Struthers  v.  Dunkirk  R.  R., 
87  Pa.  282;  People  v.  R.  R.,  74  N.  Y.  302;  West  Penn.  R.  R. 
Co.'s  Ap.,  99  Pa.  155;  R.  R.  v.  Young,  33  Pa.  175;  Turnpike 
Co.  V.  R.  R.,  54  Pa.  345. 

Negligence  must  be  proved,  not  assumed :  Cooley  on  Torts, 
659;  Penna.  R.  R.  v.  MacKinney,  124  Pa.  469;  Laing  v.  Col- 
der, 8  Pa.  479;  Meir  v.  R.  R.,  64  Pa.  226 ;  R.  R.  v.  Anderson, 
94  Pa.  358 ;  Hayman  v.  R.  R.,  118  Pa.  511 ;  Spear  v.  R.  R., 
119  Pa.  61 ;  Thomas  v.  R.  R.,  148  Pa.  183 ;  Farley  v.  Traction 
Co.,  132  Pa.  61;  Fearn  v.  Ferry  Co.,  148  Pa.  122;  R.  R.  v. 
Napheys,  90  Pa.  135. 

The  alleged  negligence  was  not  the  proximate  efficient  cause 
of  the  injurj'^ :  Ry.  v.  Hinds,  53  Pa.  512 ;  West  Mahanoy  Twp. 
V.  Watson,  116  Pa.  344;  Hoag  v.  R.  R.,  85  Pa.  293 ;  R.  R.  v. 
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Kerr,  62  Pa.  363 ;  Jackson  Twp.  v.  Wagner,  127  Pa.  184 ;  Herr 
V.  Lebanon,  149  Pa.  227 ;  Schaeffer  v.  Jackson  Twp.,  160  Pa. 
146;  Pass.  Ry.  v.  Trich,  117  Pa.  390 ;  Chartiers  Twp.  v.  Phil- 
lips, 122  Pa.  601 ;  Bunting  v.  R.  R.,  118  Pa.  204 ;  Morrison  v. 
Davis,  20  Pa.  171 ;  Haverly  v.  R.  R.,  136  Pa.  60. 

The  facts  upon  which  the  questions  of  negligence  and  prox- 
imate- efficient  cause  were  to  be  determined  were  undisputed, 
and  it  was  error  to  submit  the  questions  to  the  jury :  Smith, 
Neg.  22 ;  Cooley  on  Torts,  666 ;  West  Mahanoy  Twp.  v.  Wat- 
son, 112  Pa.  674;  West  Mahanoy  Twp.  v.  Watson,  116  Pa. 
361 ;  Pass.  Ry.  v.  Trich,  117  Pa.  400;  Chartiers  Twp.  v.  Phillips, 
122  Pa.  601 ;  Bunting  v.  Hogsett,  139  Pa.  363 ;  Jutte  v.  Bridge 
Co.,  146  Pa.  400. 

J.  F.  Taylor^  W.  F.  Mellvaine  with  him,  for  appellee. — ^De- 
fendant was  guilty  of  negligence  in  locating,  la}dng,  maintain- 
ing and  operating  its  pipe  line,  as  it  was  located,  laid,  maintained 
and  operated  at  the  time  of  the  fire :  Whart.  Neg.,  2d  ed.  §  274 ; 
4  A.  &  E.  Ency.  L.  260 ;  6  lb.  662 ;  Ry.  v.  Gilleland,  66  Pa.  445  ; 
Keiser  v.  Gas  Co.,  143  Pa.  276 ;  Pottstown  Gas  Co.  v.  Murphy, 
39  Pa.  267 ;  McGrew  v.  Stone,  63  Pa.  436. 

Defendant  cannot  shield  itself  from  the  natural  and  neces- 
sary consequences  of  its  own  negligence,  by  attempting  to  hide 
behind  the  principle  that  it  was  not  bound  to  foresee  negligence 
in  others.  It  did  not  have  to  foresee  any  such  negligence  in 
order  to  charge  it  with  a  duty.  All  that  was  necessary  was 
for  it  to  take  account,  as  it  was  bound  to  do,  of  the  existing 
conditions  in  and  about  Robb's  run,  and  the  natural  and  prob- 
able results  likely  to  follow  in  case  it  laid  its  lines  up  that  run 
under  these  conditions :  McGrew  y.  Stone,  63  Pa.  436 ;  B.  & 
O.  R.  R.  V.  School  District,  96  Pa.  66. 

Defendant  was  negligent  and  that  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury.  Defendant  cannot  relieve  it- 
self by  pleading  the  negligence  of  a  third  party :  Burrell  Twp. 
V.  Uncapher,  117  Pa.  363 ;  Carlisle  Boro.  v.  Brisbane,  113  Pa. 
644 ;  Koelsch  v.  Phila.  Co.,  162  Pa.  356. 

The  facts  in  the  case  were  disputed,  and  the  question  of  neg- 
ligence and  proximate  cause  were  both  for  the  jury :  P.  R.  R.  v. 
Barnett,  69  Pa.  269 ;  Johnson  v.  Brunner,  61  Pa.  68. 

The  duty  of  a  pipe  line  company  in  choosing  a  location  for. 
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in  laying,  and  in  operating  its  pipe  line,  is  not  fixed  but  varies 
according  to  the  circumstances ;  and,  therefore,  whether  this 
particular  company  had  exercised  due  care  and  prudence  in 
this  particular  instance,  was  a  question  for  the  jury :  Schilling 
V.  Abemethy,  112  Pa.  487 ;  Hydraulic  Works  Co.  v.  Orr,  88 
Pa.  882;  Neslie  v.  Pass.  Ry.,  118  Pa.  800;  Penua.  R.  R.  v. 
Peters,  116  Pa.  206 ;  R.  R.  v.  Coon,  111  Pa.  480. 

The  question,  also,  as  to  what  was  the  proximate  cause  of 
the  injury,  was  for  the  jury :  Haverly  v.  State  Line  R.  R.,  185 
Pa.  50 ;  P.  R.  R.  v.  Hope,  80  Pa.  878 ;  Lehigh  Valley  R.  R.  v. 
McKeen,  90  Pa.  128;  Wagner  v.  Jackson  Twp.,  133  Pa.  61 ; 
Barthold  v.  Phila.,  154  Pa.  109. 

A  pipe  line  or  lines,  to  convey  oil,  laid  as,  and  under  the  cir- 
cumstances under  which,  defendant's  lines  were  laid ;  and  break- 
ing and  throwing  burning  oil  on  plaintiff's  house  and  causing 
its  destruction,  as  was  done  in  this  case,  would  have  been  a 
nuisance  to  plaintiff's  property,  if  defendant  had  been  unincor- 
jKjrated :  Pottstown  Gas  Co.  v.  Murphy,  89  Pa.  267 ;  Robb  v. 
Carnegie,  145  Pa.  824 ;  Lentz  v.  Carnegie,  145  Pa.  612 ;  Hauck 
V.  Pipe  Line  Co.,  158  Pa.  866. 

Under  §  2,  act  June  2, 1888,  P.  L.  68,  defendant  was  liable. 

Opinion  by  Mb.  Justccb  Williams,  March  26, 1894 : 
The  house  of  the  plaintiff,  situated  near  the  banks  of  Robb's 
run  in  the  borough  of  McDonald,  was  burned  on  the  night  of 
the  tenth  of  November,  1891.  The  defendant  company  was 
engaged  in  transporting  oil  from  the  wells  of  the  McDonald 
oil  field  to  its  storage  tanks,  and  to  the  markets  in  Pittsburgh 
and  other  cities.  The  plaintiff  alleges  that  the  burning  of  her 
house  was  due  to  the  negligence  of  the  defendant  in  laying  its 
lines,  and  brings  this  action  to  recover  its  value.  The  impor- 
tant facts  are  not  in  controversy.  The  McDonald  field  extends 
over  a  large  region,  covering  the  country  on  both  sides  of  the 
run,  and  extending  over  the  tops  of  the  hills  above  it.  Many 
of  the  wells  were  unexpectedly  large,  and  considerable  oil  was 
lost  before  the  field  was  accommodated  with  lines  sufficient  for 
its  transportation.  There  were  several  wells  above  Mrs.  Behl 
ing's  house,  the  waste  oil  from  which  had  run  into  and  down 
Uobb's  run  before  the  lines  reaching  there  could  be  laid.  To 
secure  and  remove  the  product  of  these  wells,  a  four  inch  line 
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was  first  laid  up  the  run  and  along  its  course.  This  proved  in- 
sufficient, and  a  three  inch  line  was  placed  along  by  its  side. 
The  oil  from  the  wells  on  the  side  and  top  of  the  hill  was  drawn 
into  these  lines  and  conveyed  out  of  the  field.  Among  the  welk 
served  by  these  lines  was  one  known  as  the  Butler  well,  which 
was  some  five  or  six  hundred  feet  from  the  Behling  house,  far- 
ther up  the  hill,  and  near  the  run.  Another  was  known  as  the 
Church  well.  This  was  on  the  opposite  side  of  the  run,  some 
distance  from  it,  and  connected  with  the  pipe  lines  along  the 
run  by  a  bi-anch  made  of  two  inch  pipe.  The  point  of  junction 
was  near  one  hundred  feet  from  the  house,  and,  as  we  under^ 
stand,  lower  down  the  stream.  On  the  night  of  the  tenth  of 
November,  1891,  the  Butler  well  took  fire.  The  derrick,  en- 
gine house  and  machinery  were  destroyed,  and  the  fire  was  com- 
municated to  the  tanks  in  which  about  one  hundred  and  fifty 
barrels  of  oil  were  standing  at  the  time.  The  tanks  soon  gave 
way  and  the  burning  oil  flowed  into  Robb's  run  and  began  to  de- 
scend along  its  course  towards  the  Behling  house  and  the  built* 
up  part  of  the  town  lower  down  the  stream.  The  people  turned 
out  in  force  to  prevent  the  threatened  general  conflagration,  and 
built  a  dam  across  the  run  to  confine  the  oil  so  that  it  might  bum 
there,  instead  of  descending  to  the  village.  The  fiery  flood  passed 
the  Behling  house  and  reached  the  dam  near  the  point  where 
the  branch  pipe  from  the  Church  well  connected  with  the  four 
inch  line.  The  intense  heat,  caused  by  the  burning  oil  in  and 
just  above  the  dam  thrown  up  by  the  citizens  to  stop  the  de- 
scent of  the  oil,  caused  the  branch  pipe  to  burst,  add  for  a  few 
moments,  until  the  oil  could  be  shut  off,  a  spi-ay  of  oil  was 
thrown  towards  and  upon  one  corner  of  the  house.  The  house 
took  fire  (but  whether  before  or  after  the  bursting  of  the  pipe 
was  one  of  the  disputed  questions  of  fact  in  the  case),  and  was 
wholly  consumed. 

Two  questions  arise  on  these  facts :  First,  was  the  laying  of 
the  defendant's  pipe  along  Robb's  run  the  cause  of  the  destruc- 
tion of  the  plaintiff's  house  by  fire  ?  If  it  was,  then  the  second 
question  is  whether  the  burning  of  the  house  was  such  a  cir- 
cumstance as,  in  the  exercise  of  a  proper  measure  of  prudence, 
should  have  been  foreseen  as  a  natural  or  probable  consequence 
of  the  location  of  the  lines  along  the  run  ?  The  learned  judge 
of  the  court  below  submitted  both  questions  to  the  jury  and 
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both  were  foand  in  favor  of  the  plaintiff.  The  first  question 
rested  on  facts  that  were  undisputed  and  was  therefore  for  the 
court  and  not  for  the  jury :  Railroad  Co.  v.  Taylor,  104  Pa. 
806 ;  Township  of  West  Mahanoy  v.  Watson,  112  Pa.  674. 
The  pipe  line  was  laid  for  the  transportation  of  oil  for  the  pro- 
ducers who  were  within  reach  of  it.  This  was  a  lawful  purposfe, 
undertaken  by  a  corporation  organized  according  to  law,  and 
carried  on  in  the  usual  manner.  No  complaint  is  made  of  the 
material  employed,  nor  of  the  manner  in  which  the  line  was 
laid.  It  is  not  alleged  that  its  use  for  the  purposes  for  which 
it  was  intended  was  dangerous  to  the  property  of  the  plaintiff, 
nor  that  it  might  not  have  been  opei-ated  for  years  without 
danger  to  any  one.  There  is  no  negligence  charged  in  either 
the  construction  or  operation  of  the  line.  What  is  complained 
of  is  that  it  was  located  where  it  could  be  reached  by  the  burn- 
ing oil  from  the  Butler  well.  But  the  lines  following  the 
course  of  the  run  did  not  give  way  notwithstanding  the  heat 
to  which  they  were  subjected.  The  two  inch  branch  coming 
from  the  Church  well  was  what  gave  way,  at  or  near  its  con- 
nection with  the  line.  This  connection  was  not  far  from  the 
bridge  and  the  dam  built  by  the  citizens  to  check  the  flow  of 
the  oil  down  the  run,  and  it  was  subjected  to  greater  heat  for 
that  reason  than  it  would  otherwise  have  been.  The  flames 
from  the  burning  oil  were  much  higher  and  fiercer  by  reason 
of  the  accumulation  of  oil  in  the  dam,  reaching  up,  as  some 
witnesses  say,  to  a  height  of  twenty  feet  or  more.  This  stream 
of  burning  oil  descending  the  run  and  passing  within  twent}'- 
five  feet  of  the  plaintiff's  house  was,  as  to  the  pipe  lines,  an 
independent,  intervening  cause.  But  for  this  the  two  inch 
branch  would  not  have  burst,  and,  if  it  had,  would  have  done 
no  substantial  injuiy.  This  is  not  a  case  where  concurrent 
oauses  are  involved,  for  the  pipe  line  without  the  stream  of 
burning  oil  was  harmless.  A  stack  of  hay  or  straw  standing 
on  the  bank  of  the  run  would  have  been  fired  by  the  flames 
from  the  oil,  and  might  have  communicated  fire  to  the  plain- 
tiff's house  and  caused  its  destruction ;  but  I  apprehend  it  would 
not  be  contended  that  the  stack  was  a  concurring  cause.  In 
one  sense  it  would  have  been  the  immediate  cause  of  the  burn- 
ing of  the  house,  as  it  was  the  instrument  by  which  the  fire 
was  communicated  to  it ;  but  the  causa  causans,  the  true  prox- 
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imate  cause  of  the  burning  of  the  house,  would  nevertheless  be 
the  descending  flood  of  fire  that  kindled  a  flame  in  every  in- 
flammable object  along  its  course.  This  branch  line,  like  the 
stack  of  hay  or  straw,  was  a  harmless  object  in  itself,  having 
no  tendency  to  endanger  the  plaintiffs  property.  The  fire 
came  down  the  run,  a  wholly  independent  agency,  and,  con- 
fined by  the  temporary  dam,  the  heat  became  so  gi*eat  as  to  de- 
stroy the  connection,  and  set  the  escaping  oil  on  fire.  If  the 
oil  did  reach  and  set  fire  to  the  house,  the  parallel  between  it 
and  the  stack  is  complete.  It  became  dangerous  only  when  it 
was  destroyed  by  an  independent  intervening  agency  or  cause, 
and  because  of  its  destruction.  The  pipe  lines  were  not,  there- 
fore, the  efficient  or  proximate  cause  of  the  plaintiffs  loss.  A 
proximate  cause  is  one  which  in  natural  sequence,  undisturbed 
by  any  independent  cause,  produces  the  result  complained  of. 
In  this  case  the  sequence  led,  not  from  the  pipe  lines  or  the 
branch  from  the  Church  well,  but  from  the  bursting  of  the 
tanks  at  the  Butler  well  and  the  descent  of  the  burning  oil 
therefrom.  Nor  was  the  pipe  line  a  concurring  cause;  for 
neither  in  its  construction  nor  in  its  operation  did  it  tend  to 
produce  the  result.  It  did  not  run  with  the  burning  oil  to  af- 
fect the  destruction  of  plaintiffs  house,  but  it  became  the  means 
or  instrument  of  communicating  the  fire,  under  the  compulsion 
of  an  independent  efficient  cause,  by  which  the  destruction  was 
accomplished.  The  pipe  line,  like  the  stack  we  have  supposed 
to  stand  on  the  bank  of  Robb's  run,  was  an  intermediate  object 
through  which  the  burning  oil  might  communicate  its  fire  to 
any  other  object  that  was  within  reach.  It  was  the  duty  of  the 
learned  judge,  upon  the  admitted  facts  of  this  case,  to  deter- 
mine the  question  of  proximate  cause,  aind  not  to  send  it  to  a 
jury  :  Passenger  Railway  Co.  v.  Trich  and  Wife,  117  Pa.  390. 
This  is  decisive  of  this  case  and  renders  the  discussion  of  the 
second  question  unnecessary.  The  rule  is  well  settled,  however, 
that  one  is  liable  for  such  consequences  of  his  acts  as  he  should, 
in  the  exercise  of  reasonable  prudence,  foresee  as  probable  or 
natural.  The  question  is,  did  he  know,  or  had  he  the  means  of 
knowing,  that  the  result  complained  of  would  be  likely  to  fol- 
low the  action  or  undertaking  upon  which  he  was  proposing  to 
enter?  What  was  the  company  that  constructed  this  pipe  line 
bound  to  anticipate  and  provide  for?    The  answer  must  be,  the 
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natural  and  probable  consequences  both  of  its  construction  and 
operation.  It  was  bound  therefore  to  care  in  the  selection  of 
the  material,  in  securing  good  workmanship  in  its  construction, 
and  competent  superintendence  in  its  operation.  The  burning 
of  the  Butler  well  was  not  a  probable  or  natural  consequence 
of  the  laying  of  the  pipe  line.  It  had  no  relation  whatever  to 
the  line.  It  was  an  accident  to  the  property  of  another  over 
which  the  owners  of  the  line  had  no  control.  It  is  true  that 
such  accidents  occasionally  happen  in  an  oil  producing  region, 
and  that  the  owners  of  the  pipe  line,  like  the  owners  of  buildings, 
have  such  possibilities  to  reckon  with.  But  a  pipe  line  to  carry 
oil  must  reach  the  wells  that  provide  it,  and  in  so  doing,  the 
risk  of  injury  from  the  burning  of  a  well  is  one  of  the  unavoid- 
able risks  incident  to  the  business.  We  think  the  court  below 
might  well  have  disposed  of  the  second  question  as  a  question 
of  law,  and  instructed  the  jury  that  a  casualty  like  the  burning 
of  the  Butler  well  was  not  a  consequence  of  the  construction  of 
defendant's  lines ;  nor  was  the  possibility  of  such  an  accident 
such  an  element  of  danger  as  the  defendant  was  bound  to  foresee 
and  provide  against  for  the  protection  of  the  property  of  third 
persons  along  its  line. 
The  judgment  of  the  court  below  is  reversed. 


McDevitt  et  al.  v.  People's  Nat.  Gas  Co.,  Appellant. 

[Marked  to  be  reported.] 

Eqmty^Naiural  gas  company — Damages— Bond— Practice. 

A  court  of  equity  has  jurisdiction  to  compel  a  natuml  gas  company, 
about  laying  pipes  under  a  sidewalk,  to  enter  a  bond  to  secure  the  land- 
owner for  the  direct  injury  caused  by  the  disturbed  condition  of  the  street, 
and  the  consequential  injuiy  to  the  land,  as  a  condition  of  the  dissolution 
of  a  preliminary  injunction. 

Streets — Servitude — Municipalities —  Use  of  streets— Damages, 

A  street  in  a  city  is  subject  to  greater  servitude  in  favor  of  the  public 
than  is  a  road  in  the  open  country.  The  dty  has  the  right  to  use  both  the 
cartway  and  sidewalk  of  a  street  to  whatever  depth  below  the  surface  it 
may  be  desirable  to  go  for  sewers,  gas  and  water  mains,  and  any  other 
urban  uses,  and  for  such  use  the  owners  of  abutting  properties  are  not  en- 
titled to  damages. 

NaturcU  gas  company— Use  <^  streets— Actions— Act  of  May  29,  1885.       |  ^iq       a^Ac 

Under  the  act  of  May  29,  1885,  P.  L.  29,  a  natural  gas  company  which,  ~- =-~  , 
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has  obtained  the  mnnidpal  consent  to  the  use  of  a  street,  may  lay  its  pipes 
under  the  sidewalk  of  a  street  without  subjecting  iteelf  to  liability  for  dam- 
ages to  the  owners  of  abutting  property  under  the  condemnation  proceed- 
ings provided  by  the  act. 

In  such  a  case  if  the  owners  have  suffered  direct  injury  by  the  disturbed 
condition  of  the  sidewalk  during  the  process  of  laying  the  pipe,  or  conse- 
quential injury  to  their  property  due  to  the  proximity  of  the  pipe  line,  they 
must  proceed  by  an  action  of  trespass,  or  upon  the  company^s  bond,  if 
such  has  been  given.  • 

8treets^8idewalk8--'MunicipalUie8-'CoTUroL 

A  municipality  has  the  same  control  over  the  sidewalk  that  it  has  over 
the  carriage  way  of  a  street. 

Ai-gued  Nov.  14, 1898.  Appeal,  No.  190,  Oct.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
March  T.,  1887,  No.  659,  on  verdict  for  plaintifiFs,  James  A.  Mc- 
Devitt  et  al.  Before  Steebbtt,  C.  J.,  Gbbbn,  Williams,  Mo- 
CoLLUM,  Mitchell,  Dean  and  Thompson,  JJ.    Reversed. 

Appeal  from  assessment  of  damages  for  laying  natural  gas 
pipe  line  under  sidewalk.     Before  Slagle,  J. 

The  facts  appear  by  the  opinion  of  the  Supi*eme  Court. 

Defendants  filed  the  following  exceptions  to  the  petition  for 
viewers : 

"  1.  They  deny  that  the  petitioners  have  any  title  to  any  part 
of  the  premises  occupied  by  exceptants  described  in  said  peti- 
tion, the  property  line  of  the  petitioners  being  the  street  line  of 
Forbes  street,  as  exceptants  believe  and  expect  to  be  able  to 
prove. 

"  2.  That  Forbes  street  for  the  entire  width  of  it,  including 
cartways  and  sidewalks,  is  a  public  highway  appropriated  by 
law  as  and  for  a  public  street  in  the  city  of  Pittsburgh,  and  as 
such  public  street  includes  in  its  dedication  public  uses  under 
the  surface  thereof  as  well  as  on  it,  for  its  whole  width  ;  that 
exceptants  are  a  corporation  duly  organized  under  act  of  May  29, 
1886,  and  the  purposes  of  their  organization  are  by  said  act  de- 
clared to  be  public  purposes,  and  that  in  pursuance  thereof  they 
are  vested  with  authority  to  enter  in  and  upon  streets,  lanes 
and  alleys  of  the  city  of  Pittsburgh,  for  the  purpose  of  laying 
their  pipes,  etc.,  for  the  transmission  of  natural  gas  to  consum- 
ers, and  that  for  such  taking  no  compensation  is  required  to  be 
given. 
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^^3.  That  this  proceeding  is  not  the  proper  one  for  securing 
remedy  for  consequential  damages,  if  any,  resulting  to  other 
property  of  petitionei's  by  the  use  of  the  street  as  described  in 
said  (letition. 

^4.  That  for  the  taking  aforesaid  the  forms  of  the  statute 
have  not  been  complied  with." 

Tlie  court  overruled  the  exceptions.  [1] 

View-el's  were  appointed  who  filed  a  report  awarding  damages 
to  ])laintifTs.     Defendant  appealed  from  the  award. 

Defendant's  points  were  among  othei-s  as  follows: 

"  2.  The  use  of  Forbes  street  by  defendant  is  a  public  use,  aiid 
as  tlie  owuei-s  of  propertj'  abutting  on  public  streets  in  the  city 
of  Pittsburg,  including  Forbes  street,  have  no  rights  therein 
except  such  as  are  subordinate  to  the  public  use  thereof,  plain- 
tiffs are  not  entitled  to  compensation  for  the  use  thereof  by 
defendant  under  the  natunil  gas  act  of  1885,  such  use  being 
authorized  by  ordinance  of  the  city  of  Pittsburg.'*    Refused.  [4] 

"8.  In  tliis  proceeding  damages  for  an  actual  appropriation 
or  taking  can  alone  be  recovered,  and  not  consequential  dam- 
ages, and  SIS  plaintiffs  do  not  aver  any  such  taking  or  appropri- 
ation of  their  property  or  any  easement  thereon,  they  cannot 
recover."    Refused.  [5] 

''5.  If  the  court  should  refuse  to  affirm  the  foregoing  points, 
it  is  requested  to  instruct  the  jurj^  that  plaintiffs  can  only  in 
this  proceeding  recover  damages  caused  by  the  laying  or  con- 
struction of  the  pipe  line  in  itself,  and  not  for  injuries  arising 
from  the  future  use  thereof."    Refused.  [7] 

^^6.  Abutting  propei-ty  owners  are  not  entitled  to  an  assess- 
ment of  damages  under  the  natural  gas  act  of  May  29, 1885, 
where  gas  pipes  ai*e  laid  on  the  public  street  under  legislative 
and  municipal  authority."     Refused.  [8] 

"  7.  Plaintiffs  have  not  shown  any  taking  or  appropriation 
by  the  defendant  company  of  any  private  property  of  the  plain- 
tiffs or  of  any  easement  thereon,  such  as  to  entitle  the  plaintiffs 
to  maintain  this  proceeding."     Refused.  [9] 

Verdict  and  judgment  for  plaintiffs  for  Jj5,499.16. 

JErrors  assiffned  were  (1)  overruling  exceptions  to  petition ; 
(2)  in  not  sustaining  plea  of  i)ending  equity  proceedings,  re- 
cited in  the  opinion  of  Supreme  Court,  as  bar  to  this  action  ; 
VOLu  CLX — 24 
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(4,  6,  7-9)  instructions;  quoting  exceptions,  plea  in  bar  and 
instructions. 

S.  Schoyer^  Jr.^  W,  S.  Miller  with  him,  for  appellants. — The 
action  in  the  court  below  was  misconceived ;  the  exceptions  Xa> 
the  report  of  viewers  should  have  been  sustained,  and  the  peti- 
tion for  the  appointment  of  receivers  I'efused.  The  precedent 
conditions  were  not  complied  with :  Act  of  May  29, 1885,  P. 
L.  29. 

Defendant  in  entering  upon  the  sidewalk  of  Forbes  8ti*eet, 
upon  which  plaintifiEs'  property  abuts,  did  not  "  take  "  property 
within  the  meaning  of  §  10,  Act  of  1885,  P.  L.  84 ;  Appeal  of 
City  of  Pittsburgh,  115  Pa.  4;  Livingston  v.  Wolf,  186  Pa. 
533;  Lockhart  v.  Ry.,  189  Pa.  428;  Chambers  v.  Furry,  1 
Yeates,  167 ;  Lewis  v.  Jones,  1  Pa.  886 ;  Sterling's  Ap.,  Ill 
Pa.  41 ;  Dillon,  Mun.  Corp.  699 ;  Milhau  v.  Sharp,  15  Barb. 
198 ;  Pierce  v.  Drew,  186  Mass.  88 ;  Cone  v.  Hartford,  28  Conn. 
862 ;  Angell  on  Highways,  25 ;  Plant  v.  Long  Island  R.  R.,  10 
Barb.  26 ;  Chapman  v.  R.  R.,  10  Barb.  860 ;  Jones  v.  R.  R., 
151  Pa.  80 ;  Kelsey  v.  King,  82  Barb.  410 ;  Cooke  v.  Flatbush 
Water  Works  Co.,  27  Hun,  72 ;  Jersey  City  Water  Commis- 
sioners V.  Hudson,  18  N.  J.  Eq.  420 ;  West  v.  Bancroft,  82 
Vt.  867. 

It  is  not  a  taking  or  appropriation  of  private  proper^  for 
public  use,  for  a  natural  gas  company,  duly  incorporated  undojr 
the  act  of  1885,  to  enter  upon  the  public  streets  of  Pittsburg 
and  lay  pipes  therein,  especially  when  so  authorized  by  ordi* 
nance  of  the  city  authorities  duly  passed  and  approved :  Pa.  R. 
R.  V.  Duncan,  111  Pa.  852 ;  Chester  Co.  v.  Brower,  117  Pa. 
654 ;  Penna.  R.  R.  Co.'s  Ap.,  116  Pa.  529 ;  New  Brighton  v. 
Church,  96  Pa.  885 ;  Snyder  v.  R.  R.,  55  Pa.  840 ;  Watson  v. 
R.  R.,  87  Pa.  479 ;  PhUa.  &  Trenton  R.  R.  Co.,  6  Whart.  45  ; 
Henry  v.  Bridge  Co.,  8  W.  &  S.  85 ;  Danville  R.  R.  v.  Com., 
78  Pa.  86;  O'Connor  v.  Pittsburgh,  18  Pa.  187. 

An  action  on  the  case  is  the  proper  remedy  for  the  recovery 
of  consequential  damages  under  art.  16,  §  8,  of  the  constitution, 
in  the  absence  of  a  statutory  remedy.  A  jury  to  assess  dam- 
ages can  only  be  appointed  where  propei-ty  is  actually  taken  : 
80  Am.  L.  Reg.,  Ist  Series,  488 ;  Meyer  v.  Horst,  106  Pa.  552 ; 
R.  R.  V.  Duncan,  111  Pa.  352 ;  R.  R.  v.  Patent,  17  W.  N.  198 ; 
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Levering  v.  R.  R.,  18  W.  N.  50  ;  Ry.  v.  HoUand,  117  Pa.  618; 
Chester  Co.  v.  Brower,  117  Pa.  647 ;  Appeal  of  Phila.,  143  Pa. 
414 ;  Kershaw  v.  City,  27  W.  N.  841. 

The  court  below  erred  in  instructing  the  jury  as  to  the  meas- 
ure of  damages :  R.  R.  v.  McChesney,  85  Pa.  522 ;  R.  R.  v. 
Marchant,  119  Pa.  561. 

O-eo.  0.  Wilson^  I*.  M.  Magee  with  him,  for  appellees. — The 
land  of  plaintiffs  was  '^  taken  "  within  the  meaning  of  the  act: 
Mallory  v.  Bradford,  1  Pa.  Dist.  R.  671 ;  Art.  16,  §  8,  Const. ; 
Jones  V.  R.  R.,  151  Pa.  80. 

While  the  abutting  owners  might  have  maintained  their  ac- 
tion of  trespass  for  the  unlawful  entry  prior  to  the  filing  and 
approval  of  the  bond,  they  were  not  bound  to  do  so :  Bethlehem 
South  Gas  &  Water  Co.  v.  Yoder,  112  Pa.  148. 

The  act  of  the  gas  company  in  occupying  the  sidewalk  hav- 
ing been  declared  by  the  Supreme  Court  to  be  equivalent  to  a 
regular  condemnation  of  the  property,  the  damages  were  to  be 
ascertained  under  the  act  of  May  29,  1885,  under  which  it  is 
admitted  the  People's  Natural  Gas  Company  is  incorporated, 
and  from  which  it  gets  all  its  powers :  Walsh's  Case,  124  Pa. 
544;  Jones  v.  R.  R.,  151  Pa.  46. 

Opinion  by  Mr.  Justicb  Williams,  Mai-ch  26, 1894 : 
The  People's  Natural  Gras  Company  was  incorporated  under 
the  act  of  1885,  P.  L.  29,  known  as  the  Natural  Gas  Act,  for 
the  purpose  of  supplying  natural  gas  to  the  citizens  of  Pittsburg 
for  use  as  fuel.  The  city  had  given  its  permission  to  the  com- 
pany to  occupy  the  streets  with  its  mains  and  service  pipes,  and 
had  undertaken  to  impose  certain  modes  and  restrictions  upon  it 
in  the  manner  of  conducting  its  business  that  have  since  been 
held  to  be  unauthorized  by  law,  and  therefose  without  force  or 
effect :  Appeal  of  the  City  of  Pittsburg,  115  Pa.  4.  Pending 
the  litigation  over  this  subject,  the  company  began  laying  its 
mains  into  the  city,  and  in  July,  1886,  entered  upon  Forbes 
fetreet  in  the  city  for  that  purpose.  The  appellees,  who  are  the 
owners  of  lots  on  said  street,  then  began  proceedings  by  bill  in 
equity,  to  restrain  the  company  from  laying  its  gas  main  under 
the  sidewalk  in  front  of  their  premises  on  Forbes  street.  Re- 
lief was  asked  on  two  grounds.  First,  because  the  ordinances 
of  the  city  of  Pittsburg  had  not  been  complied  with  by  the 
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company.  Second,  because  the  sidewalks  along  the  sides  of  the 
cartwajs  were  not  within  the  meaning  of  the  act  of  1885,  and 
were  no  part  of  the  highways,  but  were  private  property,  except 
for  the  purposes  of  passage  by  pedestiians.  A  preliminary  in- 
junction was  grunted,  wliicli  was  afterwai*ds  dissolved  on  con- 
dition that  the  company  should  execute  a  bond  to  indemnify  the 
plaintiffs  in  that  case  for  any  loss  they  might  sustain  by  reason 
of  the  laying  of  said  main  under  the  sidewalk  in  front  of  their 
premises.  The  bond  was  given  and  the  gas  main  laid.  The 
plaintiffs  then  made  application  for  the  appointment  of  viewei-s 
to  appmise  the  damages  done  to  their  propeity  by  the  laying  of 
the  main  under  the  sidewalk.  Viewei'S  were  appointed,  and  an 
appraisement  of  the  damages  was  made  by  them,  which  was 
appealed  from.  On  a  tiial  before  a  jury  a  verdict  has  been 
rendered  against  the  company  for  a  few  cents  less  than  five 
thousand  five  hundred  dollars;  and  the  judgment  entei-ed 
thereon  is  now  before  us  for  review. 

The  first  question,  and  a  controlling  one,  is  whether  the  pro- 
ceedings on  the  application  for  the  appointment  of  viewera  in 
this  case  can  be  sustained.  It  is  urged  that  this  question  has 
ali*eady  been  passed  upon  by  this  court  in  a  per  curiiun  opinion 
disposing  of  the  appeal  by  this  company  from  the  decree  of  the 
court  below  requiring  a  bond  to  be  given  as  a  condition  prece- 
dent to  the  dissolution  of  the  injunction  restraining  the  laying 
of  the  gas  main  under  the  sidewalk  in  front  of  the  premises  of 
the  plaintiffs.  [McDevitt's  Ap.,  6  Cent.  R.  885 ;  7  AtL  R.  688.] 
It  is  probable  the  per  curiam  was  written  under  the  impression 
that  the  property  affected  was  suburban.  The  question  then 
raised  was  over  the  power  of  the  court  to  impose  the  condition. 
While  it  might  have  been  unnecessary,  it  could  not  be  said  to 
be  eiTor  to  require  the  giving  of  the  bond ;  since  the  plaintiffs 
were  alleging  that  they  had  suffered,  or  would  suffer,  direct  in- 
juiy  in  the  disturbed  condition  of  a  sidewalk  which  it  was  their 
duty  to  keep  in  repair,  and  a  consequential  injury  to  their  land 
abutting  thei-eon.  For  whatever  damage  the  company  might  do 
in  the  laying  of  its  gas  main,  it  was  liable,  and  the  chancellor 
had  the  power  to  require  security  to  be  given  in  advance  for 
the  payment  of  the  amount  when  properly  jiscertained.  Bej^ond 
the  question  raised  by  the  appeal  and  decided  by  this  court,  the 
case  is  not  authority.     Upon  that  question,  its  authority  is  un* 
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questioned.  We  are  in  a  position  therefore  to  enter  unembar- 
mssad  upon  a  consideration  of  the  subject  brought  to  our  atten- 
tion by  the  fii-st  assignment  of  error. 

The  act  of  1885  coufei-s  the  right  of  eminent  domain  on 
companies  formed  for  the  tmnsportation  of  natural  gas.  In 
the  exercise  of  this  right  they  may  enter  upon  private  property 
or  upon  public  streets  or  highways.  If  the  entry  is  upon  pri- 
vate pmperty  the  company  must  tiy  "  to  agree  with  thd  owner 
as  to  the  damage  properly  payable  for  an  easement  in  his  or 
her  property,  if  such  owner  can  be  found  and  is  sui  juris." 
Failing  to  agree  with  the  owner,  the  corporation  must  tender 
him  a  bond  to  secure  the  payment  of  damages ;  and  if  this  is 
refused,  must  apply  to  the  court  of  common  pleas  of  the  proper 
county  to  approve  the  sufficiency  of  the  bond.  After  this  has 
been  done,  viewei-s  may  be  appdinted  by  the  court  to  assess 
the  damages  proper  to  be  paid  to  the  property  owner  *'  for  the 
easement  appropriated  by  the  company."  If  the  entry  is  upon 
a  public  street  in  a  borough  or  city,  the  corporation  must  first 
procure  the  consent  of  the  municipality,  expressed  "  by  ordi- 
nance duly  passed  and  approved."  So  long  as  the  gas  main 
follows  the  street,  the  entry  upon  and  occupation  of  the  street 
is  under  the  authority  of  the  municipality.  Whenever  it  leaves 
the  street  and  enters  the  private  property  of  an  individual, 
then  the  duty  to  negotiate  with  the  owner  arises ;  since  entiy 
upon  and  occupation  of  private  property  must  be  under  author- 
ity derived  from  the  owner.  Forbes  street  was  a  city  highway, 
and  subject  like  all  other  streets  in  a  city  to  urban  servitudes 
for  the  benefit  of  the  public.  In  land  tjiken  for  a  highway  in 
the  country,  the  easement  acquired  by  the  public  is  only  for 
the  purposes  of  a  way  over  the  surface.  For  all  other  purposes 
the  land  may  be  occupied  by  the  owner  so  long  as  the  publio 
easement  is  not  disturbed.  We  accordingly  held  in  Sterling's 
Appeal,  111  Pa.  85,  that  the  maintenance  of  a  pipe  line  under 
such  a  liighway  imposed  an  additional  servitude  upon  the  land. 
It  may  be  a  veiy  slight  one,  but  to  some  extent  it  abridges  the 
rights  of  the  landowner  in  the  soil.  Our  brother  Steeeett 
said  in  that  case:  ^^As  to  streets  and  alleys  in  cities  and 
boroughs,  there  are  reasons  why  a  different  rule  to  some  extent 
8h(»uld  prevail."  These  reasons  are  obvious.  The  necessity 
for  drainage ;  for  a  water  supply ;  for  gas  for  purposes  of  lights 
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iiig ;  for  natural,  or  fuel  gas,  for  heat ;  for  subways  for  tele- 
graph and  other  wires;  and  for  other  urban  neoessities  or 
conveniences,  give  to  the  municipality  a  control  over  the  sub- 
8Ui*face  that  the  township  has  not.  Property  in  a  city  is  no 
less  sacred  than  property  in  the  country.  The  title  of  the 
owner  is  neither  better  nor  worse  because  of  the  location  of 
his  land.  But  its  situation  may  subject  it  to  a  greater  servi- 
tude in  favor  of  the  public  in  a  large,  compactly  built  city  than 
would  be  imposed  upon  it  in  the  open  country.  The  city  has 
the  right  to  use  the  streets  and  alleys  to  whatever  depth  below 
the  surface  it  may  be  desirable  to  go,  for  sewers,  gas  and  water 
mains,  and  any  other  urban  uses.  In  taking  the  streets  for 
these  necessary  or  desirable  purposes  it  is  acting  not  for  its 
own  profit  but  for  the  public  good.  It  is  the  representative 
of  the  inhabitants  of  the  city,  considering  their  health,  their 
family  comfoi-t,  and  their  business  needs ;  and  QYery  lot  owner 
shares  in  the  benefits  which  such  an  appropriation  of  the  streets 
and  alleys  confers.  If  the  city  abridges  his  control  over  the 
soil  in  and  under  the  streets,  it  compensates  him  by  making 
him  a  sharer  in  the  public  advantages  that  result  from  proper 
drainage,  from  an  abundant  water  supply,  from  the  general  dis- 
tribution of  gas,  and  the  like.  The  disturbance  of  the  owner's 
control  over  the  subsurface  of  the  streets  is  in  a  legal  sense  an 
invasion  of  his  rights,  but  it  is  damnum  absque  injuria.  He 
has  no  right  of  action  against  the  municipality  therefor :  Dil- 
lon on  Municipal  Corporations,  par.  691,  §  699 ;  Angell  on 
Highways,  §  207 ;  Elliott  on  Roads  and  Streets,  299 ;  Lockhart 
V.  Railway  Co.,  139  Pa.  428 ;  Sterling's  Appeal,  111  Pa.  85. 
The  use  of  the  surface  is  not  restricted  to  the  modes  of  travel 
in  common  use  when  the  street  is  opened,  but  such  improved 
methods  of  travel  as  the  public  interest  requires  may  be  adopted 
with  the  consent  of  the  municipality.  In  Rafferty  v.  The 
Central  Traction  Company,  147  Pa.  579,  we  held  that  the  oper- 
ation of  a  street  railway  on  a  public  street,  when  authorized 
by  law,  does  not  impose  an  additional  servitude  on  the  land, 
whether  the  railway  company  employs  horses  or  motive  power, 
or  a  cable,  or  electricity.  It  is  a  legitimate  use  of  the  surface 
in  aid  of  the  public  right  of  passage  over  the  streets.  The  act 
of  1885  declares  the  transportation  and  supply  of  natuml  gas 
to  be  a  public  use,  confers  upon  the  corporations  organized 
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under  its  provisions  the  right  of  eminent  domain,  and  requires 
them  to  famish  natural  gas  to  consumers  along  their  line9  or 
within  the  districts  supplied  l^  them  respectively.  The  ap- 
pellant was  organized  under  the  act  of  1885.  It  came  to  the 
city  of  Pittsburg  proposing  to  furnish  its  citizens  with  natuiul 
gf(s  as  a  fuel.  The  city  was  tiien  to  judge  whether  such  fuel 
was  desirable,  and  whether  its  introduction  would  be  a  con- 
venience to  its  citizens  so  great  as  to  justify  the  occupancy  of 
(he  public  streets  by  its  mains  and  service  pipes.  This  ques- 
tion was^  decided  in  favor  of  the  company,  and  permission  was 
given  to  use  the  streets  of  the  city  as  a  means  of  reaching  cus- 
tomers. Under  this  permission  it  might  lawfully  enter  upon 
the  streets,  as  we  have  already  seen,  to  lay  its  pipes,  without 
liability  to  lot  owners  therefor. 

But  it  is  contended  that  the  sidewalks  are  not  a  part  of  the 
street,  and  that  in  laying  its  pipes  under  the  sidewalk  the  gas 
company  has  entered  private  property  by  virtue  of  its  power  of 
eminent  domain  and  must  treat  with  the  owner  for  the  damages 
it  may  have  done.  This  contention  cannot  be  sustained.  The 
act  of  1874  gives  to  cities  the  power  **  To  cause  to  be  graded, 
paved  or  macadamized  any  public  street,  lane  or  alley  or  parts 
thereof  which  is  now  or  may  hereafter  be  laid  out  and  opened 
in  any  of  the  said  cities  ....  and  to  regulate,  grade,  pave  and 
repave,  curb  and  recurb,  the  said  footways  or  sidewalks ; "  and 
to  make  regulations  concerning  the  deposit  of  lumber,  building 
material  or  other  articles  ^^  on  any  of  the  said  footways,  side- 
walks or  other  portions  of  the  said  streets  or  alleys."  The 
street  includes  the  whole  of  the  land  laid  out  for  public  use 
as  a  highway.  The  city  determines  how  much  of  it  shall  be 
devoted  to  a  cartway  and  how  much  to  a  footway,  and  regu- 
lates the  grading  and  paving  of  both.  The  separation  of  one 
from  the  other  by  a  line  of  curbing  is  for  the  security  of  that 
part  of  the  public  that  passes  along  the  streets  on  foot  and  for 
no  other  purpose. 

The  municipality  has  the  same  control  over  the  sidewalks 
that  it  has  over  the  carriage  ways :  Livingston  v.  Wolf,  186 
Pa.  538. 

The  learned  judge  of  the  court  below  took  the  same  view  of 
this  question  and  affirmed  the  defendant's  first  point,  which 
asked  an  instruction  that  the  ^^  defendants  have  the  same  right 
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in  the  sidewalks  as  they  would  Iiave  in  that  portion  of  the  street 
lying  between  the  curbstones.'*  The  situation  of  the  defend- 
ants under  this  ruling  was  prepisely  the  same  as  it  would  have 
been  liad  the  gas  main  been  laid  under  the  cartway.  Tlie  de- 
fendant's second  point  asked  the  court  to  saj'  that  the  lot  owners 
on  Forbes  street  had  no  rights  in  the  sti-eet  except  such  sis  wei'O 
subservient  to  the  public  use  under  the  direction  or  siinction  of 
the  city ;  and  that  as  the  defendant's  gas  main  was  laid  for  a 
public  use,  under  the  authority  of  the  act  of  1885,  and  with  the 
consent  of  the  municipal  government,  the  lot  ownei's  along 
Forbes  street  were  not  entitled  to  recover  damages  for  the  use 
of  the  street.  This  point  the  learned  judge  refused.  The  logic<d 
result  of  this  ruling  is  to  put  the  rights  of  tlie  lot  owner,  in  the 
street  in  front  of  his  premises,  above  the  rights  of  the  public 
repi*esented  by  the  municipality.  In  other  words  it  puts  the 
urban  servitudes  in  a  subservient  position,  and  makes  the  impo- 
sition of  each  of  them  upon  a  city  street  an  additional  scrvitnde 
upon  the  land  of  the  adjoining  lot  owner  for  wliich  he  \\\\s  a 
right  of  action.  This  is  not  the  law  in  this  state  as  is  shown 
by  the  authorities  already  cited.  As  applicable  to  a  conntiy 
highway  it  would  be  quite  right,  for  under  the  general  road  laws 
the  public  easement  in  such  a  highway  is  for  passage  over  the 
surface  only.  Land  taken  for  a  street  in  a  city  is  subjected  to 
a  very  different  easement,  because  of  the  sanitsiry  and  business 
needs  of  a  city;  and  the  extent  of  the  easement  depends  on 
the  municipal  judgment  as  to  the  extent  of  occupancy  neces- 
sary to  subserve  the  health,  the  comfort  and  convenience  of  the 
citizens.  Elevated  structures  that  interfere  with  the  psissage 
of  light  and  air  stand  on  different  ground.  Jones  v.  The  Itail- 
road,  151  Pa.  80.  In  this  case  no  entry  was  made  upon  the 
close  of  the  plaintiffs.  The  pipe  is  buried  in  the  street  at  a 
depth  of  four  feet  under  the  surface.  Access  to  the  phiin tiffs 
property  has  not  been  afifected.  There  is  no  physical  change 
made  in  it  or  in  the  street  on  which  it  fronts.  If  the  lots  are 
affected  in  value  it  is  as  a  consequence  of  the  proximity  of  the 
gas  line,  and  not  because  of  anything  done  to  or  upon  them. 
Their  remedy  under  such  circumstances  is  by  action,  or  upon 
the  bond  given  to  secure  them  against  loss  by  reason  of  the  dis- 
solution of  the  injunction.  It  is  not  by  the  appointment  of 
viewei*s  and  the  proceeding  provided  by  the  act  of  1885  for  the 
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assessment  of  damages  done  by  an  entry  upon  private  property 
under  the  right  of  eminent  domain. 

The  first  assignment  of  error  is  sustained.  Also  the  4tb, 
5Uu  7th,  8th,  and  9th  assignments. 

The  judgment  is  reversed  and  the  order  appointing  viewers 
b  set  aside. 

Sterbett,  C.  J.,  dissents. 


leo  9rr 

163    200 


Ballman  t>.  Heron  et  al.,  Appellants.  m_^\ 

Jifcclianics*  liens^Conlracl  against-^Subconlracior—TetuirUs  in  common,  I  leo        377 1 

In  t!ic  absence  of  fniuil,  one  of  scveml  tenants  in  common  may  contnict  213  409I 
Willi  his  cotcnants  for  tlio  erection  of  a  building  upon  the  land  held  in  com  J  f213  410| 
men,  and  may  wairo  in  Uio  contract  his  light  to  lile  mechanics^  lions.  160        377 

If  the  contract  is  not  made  in  good  faith  but  is  cntci*cd  into  for  Iho  pur-    ^^       *547 
pose  of  niislctuling,  and  so  defrauding,  subcontractors  and  material  men,  j  160        377 
it  should  be  held  invalid  because  of  the  fraud,  but  not  neccss:irily  because  ' — ?5_?5_?i8 
the  builder  has  a  fniclional  intci*ost  in  the  lots  on  which  he  has  contracted 
with  the  other  owners  to  build. 

Where  a  contractor  agrees  tliat  no  lien  shall  be  entered  **  for  the  work 
or  materials  necessary  for  the  ei*ection  of  the  houses,**  a  subcontractor  can- 
not file  a  lien  for  work  done  or  materials  furnished. 

Argued  Jan.  2,  1894.  Appeal,  No.  867,  Jan.  T.,  1898,  by 
defendants,  Isabella  Heron,  owner,  and  Patrick  Heron,  con- 
tnictor,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.» 
1891,  No.  176,  on  veixlict  for  plaintiff,  William  Ballman,  to  use 
of  John  Lucas  &  Co.  Before  Stereett,  C.  J.,  Green,  Wil- 
liams, McCoLLim,  Mitchell,  Dean  and  Fell,  JJ.   Reversed. 

Scire  facias  sur  mechanic's  lien.     Before  Abnold,  J. 

At  the  trial,  it  appeared  that,  on  March  5,  1891,  Patrick 
Heron  and  Isabella  Heron  entered  into  an  agreement  in  writ- 
ing which  was  as  follows : 

"Tliis  agreement  made  and  entered  into  this  5th  da}'  of 
March,  1891,  between  Patrick  Heron  of  the  city  of  Philadel- 
pliia  of  the  first  part,  and  Isabella  Heron  of  the  said  city  of 
Philadelphia  of  the  second  part.  The  said  Patrick  Hei-on,  of 
the  first,  agrees  to  build,  erect,  finish  and  complete  eleven  two- 
story  six-roomed  houses  according  to  plans  and  specifications. 
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on  a  lot  of  ground  situate  on  the  southeast  comer  of  Ontario 
and  Philip  streets,  in  the  88d  ward  in  the  said  city  of  Phila- 
delphia, for  the  sum  of  S9,600,  money  to  be  paid  from  time  to 
time  as  the  work  progresses. 

^  And  it  is  further  agreed  that  the  said  Patrick  Heron  of  the 
first  agrees  to  file  no  liens  against  the  same  said  houses,  and  will 
pay  all  bills  for  work  done  or  materials  furnished  for  the  erec- 
tion of  the  same  said  buildings,  and  will  deliver  the  same  said 
buildings  over  to  Isabella  Heron  free  of  all  charges  for  work 
done  or  materials  furnished,  on  receiving  the  last  payment.'* 

It  was  admitted :  ^'  That  Isabella  Heron,  one  of  Uie  defend- 
ants, became  the  owner  in  fee  of  the  lot  of  ground  on  which  the 
eleven  houses  described  in  above  lien  are  erected,  on  March  5« 
1891,  by  deed  from  Annie  Heron^  and  was  the  owner  when  the 
sci.  fa.  in  the  above  case  issued.  That  the  lot  of  ground  upon 
which  said  houses  are  erected  is  correctly  described  in  said  lien. 
That  Patrick  Heron,  also  a  defendant,  was  the  contractor  for 
the  erection  of  said  houses.  That  this  admission  may  be  given 
in  evidence  upon  the  trial  of  above  case,  as  proof  of  the  facts 
herein  stated." 

The  following  agreement  in  writing  was  filed  of  record : 

**  And  now,  to  wit,  Feb.  2, 1898,  it  is  hereby  agreed  that  the 
record  in  above  suit  and  proceedings  be  amended  by  striking^ 
therefrom  the  names  of  Annie  Heron  and  Patrick  Heron,  as 
owners,  wherever  said  names  as  owners  occur  in  said  record, 
and  that  the  lien  and  suit  stand  against  Isabella  Heron,  owner, 
and  Patrick  Heron,  conti-actor." 

Plaintiffs  claimed  that  Patrick  Heron  was  the  real  owner  of 
the  land  in  whole  or  in  pai't,  and  that  the  contract  was  invalid 
as  against  material  men. 

Isabella  Heron  was  called  as  if  under  cross-examination,  and 
examined  as  follows:  Mr.  Stockwell :  What  do  you  propose  to 
prove  by  this  witness  ?  Mr.  Burnett :  I  propose  to  prove  that 
she  is  not  the  only  owner  of  this  property.  Objected  to ;  it  has 
been  admitted  by  agreement  of  counsel,  which  is  a  matter  of 
record,  that  Isabella  is  the  owner  of  the  property*  Objection 
overruled ;  exception  for  defendant.  [9] 

The  court  charged  in  part  as  follows : 

^*  You  have  heard  the  contiact  read,  showing  that  Patrick 
Heron  agreed  to  build  the  houses  for  Isabella  Heron,  and  con- 
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taining  a  clause  that  there  should  be  no  lien  filed  against  the 
buildings.  If  you  are  satisfied  that  Isabella  Heron  was  the 
sole,  separate  and  individual  owner  of  these  houses,  and  Patrick 
Heron  had  no  interest  whatever  in  them  except  as  her  contract- 
or to  do  the  work  for  her,  that  contract  prevents  the  filing  of 
a  lien.  There  could  be  no  recovery  in  a  suit  of  this  kind  upon 
a  mechanic's  lien.  Mr.  Ballman  would  have  to  look  to  Patrick 
Heron  alone.  [If,  on  the  other  hand,  you  do  not  so  believe, 
but  are  of  the  opinion,  from  the  testimony  of  Patrick  and  Isa- 
bella Heron,  that  she  held  the  title  for  him  in  whole  or  part,  he 
had  as  much  interest  in  it  as  she  had,  and  this  thing  was  only 
a  cover  to  put  title  in  her  and  keep  it  out  of  Patrick,  so  that 
he  could  make  contracts  of  this  kind  or  any  other  kind,  then 
you  may  find  in  favor  of  the  plaintiff  for  the  whole  amount  of 
his  claim  as  you  find  it  to  be.  In  other  words,  if  you  believe 
Isabella  Heron  was  not  the  sole  owner  of  the  property,  but  that 
she  and  Patrick  together  held  it,  or  that  she  held  it  for  him  in 
secret  trust,  then,  of  course,  it  is -Patrick's  in  whole  or  in  part, 
and  the  contract  between  them  does  not  stand  in  the  way  of 
this  lien  and  would  not  prevent  the  plaintiff  recovering  a  ver- 
dict for  whatever  is  due  to  him  on  that  contract.]  [1] 

^^  First  settle  whether  there  is  to  be  a  verdict  at  all  on  this 
contract.  [Do  you  believe  it  is  Isabella  Heron's  own  property, 
sole,  separate  and  distinct,  and  that  Patrick  had  no  interest  in 
it?  If  you  do,  then,  under  this  contract,  the  verdict  ought  to 
be  for  the  defendant  If  you  do  not,  if  you  believe  that  Isa- 
bella held  it  in  trust  for  herself  and  Patrick,  or  for  Patrick 
alone,  not  for  herself  wholly  and  alone,  then  you  may  find  for  the 
plaintiff  for  whatever  sum  you  think  he  ought  to  have.]  [2] 
That  is  to  say,  the  contract  for  painting  and  any  extra  work 
you  think  he  ought  to  have,  less  any  abatement  for  bad  work." 

Defendants'  points  were  as  follows : 

**  1.  A  contractor  may  contract  with  the  owner  of  a  lot  of  land 
to  erect  a  building  or  buildings  upon  the  same,  and  that  he  will 
file  no  liens  against  the  same,  but  will  deliver  the  same  to  the 
owner  free  of  all  charges  for  work  done  or  materials  furnished, 
and,  having  so  contracted,  he,  the  said  contractor,  cannot  file  a 
mechanic's  lien."    Refused.  [8] 

^^  2.  The  right  to  a  mechanic's  lien  is  founded  by  law  on  a 
contract  to  build,  and  a  subcontractor  is  dependent  upon  the 
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principal  one,  so  that  a  subcontractor's  right  to  file  a-nieclianic's 
lien  is  limited  by  Uie  terms  (»f  tlie  contnict  between  tiie  builder 
and  the  owner."     Refused.  [4J 

"  8.  If  the  jury  believe,  frc»m  the  evidence,  that  Willi;nn  Ball- 
man  subcontracted  with  Patrick  Heron  to  furnish  a  |>art  of  the 
material  and  to  perform  a  part  of  the  work  and  lal>or  in  the 
erection  and  building  of  Isabella  Heron's  houses,  and  tlmt  Pat- 
rick Heron  had  contracted  with  Isabella  Heron  to  build  the 
houses  at  a  price  agreed  upon  between  them,  and  that  he  would 
not  file  a  lien  therefor,  but  would  deliver  them  over  to  her  free 
of  all  chaises  for  work  done  or  materials  furnished,  then  Ball- 
man,  the  subcontnictor,  had  no  right  to  file  a  mechanic  s  lien 
against  IsabeUa  Heron's  houses  for  work  and  labor  done  and 
materials  furnished  under  his  contract  with  Patrick  Heron.'* 
Refused.  [5] 

"4.  If  the  jury  believe,  from  the  evidence,  that  William  Ball- 
man  wjis  subcontractor  under  Patrick  Heron  in  the  erection  of 
the  houses  for  Isabella  Heron*,  and  that  Patrick  Heron  had  con- 
tnicted  with  Isabella  Heron  to  build  the  houses  at  a  price  agreed 
U[)on  between  them,  and  that  he  would  not  file  a  lien  theivfor, 
but  would  deliver  them  over  to  her  free  of  all  charges  for  work 
done  or  materials  furnished,  on  receipt  of  last  payment,  and  that 
Issibella  Heron,  the  owner,  has  fulfilled  her  part  of  the  building 
contmct  with  the  said  Patrick  Heron,  then  William  Ballman, 
the  plaintiff,  had  no  right  to  file  a  lien  agsiinst  Isiibella  Heron's 
bouses  for  work  and  labor  done  and  for  materials  furnished  un- 
der his  contract  with  Patrick  Heron."     Refused.  [G] 

"5.  A  person  who  volunUirily  furnishes  service  or  materiails 
to  another,  without  any  precedent  request  or  subsequent  prom- 
ise, cannot  recover  therefor,  and  if  the  jury  believe,  from  the 
evidence,  that  William  Btdlman  furnished  the  material  and  did 
the  work  set  forth  in  his  claim  as  *  extra  work,'  without  any 
precedent  request  or  subsequent  promise  on  the  part  of  either 
Patrick  Heron,  the  contmctor,  or  Isabella  Heron,  the  owner, 
then  the  verdict  must  be  for  defendants."     Refused.  [7] 

6.  Request  for  binding  instructions.     Refused.  [8] 

Vei*dict  and  judgment  for  plaintiff. 

• 
Error B  oingned  were  (1-8)  instructions;  (9)  ruling  on  evi- 
dence ;  quoting  instructions  aud  bill  of  exceptions,  but  not  evi- 
dence. 
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A.  E.  StoekwelU  for  appellamts. — Where  the  principal  con- 
tmctor  for  the  erection  of  a  building  has  stipulated  that,  upon 
its  completion,  the  building  shall  be  delivered  to  tlie  owner 
♦*  free  of  all  charges  and  incumbmnces,"  a  mechanic's  lien  can- 
not l)e  filed  by  a  subcontractor:  Schroeder  v.  Galland,  134  Pa. 
277;  Murphy  v.  Morton,  189  Pai.  847;  Evans  v.  Grogan,  168 
Pa.  121 ;  Nice  v.  Walker,  158  Pa.  123;  Ci-eswell  Iron  Works 
V.  O'Brien,  156  Pa.  172. 

The  requii-ements  of  the  statute  are  not  satisfied  by  naming 
the  wrong  person  as  owner:  Schwemmer's  Ap.,  11  W.  N.  359; 
Smitli's  Ap.,  6  W.  N.  162;  Daiy  v.  Garrett,  4  W.  N.  368;  Mfg. 
Co.  V.  Hospital,  4  W.  N.  869;  Deiuie  v.  Martin,  78  Pa.  66; 
Knox  V.  liilty,  118  Pa.  430. 

Nor  could  the  lien  stand  on  the  supposition  that  Patrick 
Heron  was  the  equitable  owner,  for,  where  the  materials  are 
furnished  for  the  owner  of  an  equitable  estate,  the  lien  should 
be  filed  agjiinst  the  equitable  owner  as  owner :  Weaver  v.  Shee- 
ler,  118  Pa.  684. 

William  H.  Burnett^  John  SparJtatokj  Jr»^  with  him,  for  ap- 
pellee.— The  names  of  owners  improperly  joined  can  be  strick- 
en out  at  any  time:  Act  of  April  9, 1862,  P.  L.  402;  2  Purd., 
p.  1168,  §60. 

Knox  V.  Hilty,  118  Pa.  430,  decides  only  that  the  name  of  a 
new  owner  cannot  be  added  after  the  statutory  period  of  filing 
the  lien  has  expii-ed. 

The  contitict  between  the  owner  and  contractor  was  not  suffi- 
cient to  deprive  the  subcontractor  of  his  right  to  file  a  lien. 

The  subcontractor  had  a  right  to  file  a  lien.  The  provision 
"  to  pay  all  bills  and  deliver  fi'ee  of  all  charges  '*  is  not  a  cov- 
enant that  the  subcontitictor  will  file  no  liens.  A  covenant  by 
the  conti'actor  to  fui*nish  releases  will  not  prevent  a  lieu  by  a 
subcontractor:  Murphy  v.  Morton,  139  Pa.  346;  Moore  v.  Car- 
ter, 146  Pa.  492 ;  Loyd  v.  Krause,  147  Pa.  402 ;  Bolton  v.  Hey, 
148  Pa.  166. 

In  all  cases  where  a  subcontractor  has  been  barred  of  his 
right,  there  has  been  a  covenant  by  the  contractor  that  no  lien 
shall  be  filed,  or  that  he  will  not  permit  a  lien  to  be  filed:  Nice 
V.  Walker,  153  Pa.  123 ;  Creswell  Iron  Works  v.  O'Brien,  156 
Pa.  172. 
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Opinion  of  the  Court.  [160  Pa. 

Opinion  by  Me.  Justice  Williams,  March  26, 1894 : 
The  mechanic's  lien  in  this  case  was  filed  on  the  13th  day  of 
January,  1892,  against  Annie  Heron,  Isabella  Heron  and  Pat- 
rick Heron,  owners,  and  Patrick  Heron,  contractor.  In  Feb- 
ruary, 1898,  the  record  was  amended  by  consent  by  striking 
out  the  names  of  Annie  Heron  and  Patrick  Heron  as  owners, 
leaving  the  defendants  to  stand  as  Isabella  Heron,  owner,  and 
Patrick  Heron,  contractor.  At  the  trial  an  agreement  in 
writing  was  placed  upon  the  files  setting  forth  that  Isabella 
Heron  became  the  owner  in  fee  of  the  land  on  which  the  row 
of  houses  was  built,  on  the  6th  day  of  March,  1891,  by  deed 
from  Annie  Heron,  that  she  was  the  owner  when  the  writ  of 
scire  facias  issued,  and  that  Patrick  Heron  was  the  contractor 
for  the  erection  of  the  houses.  The  agreement  further  stipu- 
lated ^^  That  this  admission  may  be  given  in  evidence  on  the 
trial  on  the  above  case,  as  proof  of  the  facts  above  stated."  It 
was  used,  as  we  understand,  by  the  plaintiff  in  making  out  a 
case  in  chief.  The  defendants  replied  by  a  denial  of  the  plain- 
tiff's claim  for  extra  work,  and  by  putting  in  evidence  the  con- 
tract between  Isabella  Heron,  the  owner,  and  Patrick  Heron, 
the  contractor,  which  expressly  stipulated  that  no  lien  should 
be  entered  ^^  for  the  work  or  materials  necessary  for  the  erection 
of  the  houses."  To  escape  from  this  stipulation  the  claimant 
made  an  attack  upon  the  contract,  alleging  that  Patrick  Heron 
was  in  whole  or  part  the  owner  of  the  lots ;  that  Isabella  Her- 
on held  the  title  as  a  trustee  for  her  brother,  so  that  Patrick 
Heron  was  in  fact  contracting  with  himself ;  and  that  the  whole 
arrangement  was  a  device  to  defraud  subcontractors  and  ma- 
terial men.  If  the  facts  were  found  by  the  jury  to  be  as  thus 
alleged,  the  contract  was  without  effect,  and  pi-esented  no  ob- 
stacle to  a  recovery  hy  the  claimant.  On  the  other  hand,  if 
Isabella  Heron  was  the  owner  of  the  lots,  and  Patrick  Heron 
was  only  a  contractor  for  the  erection  of  the  houses,  then  the 
contract  was  valid  and  the  subcontractor  would  be  bound  by 
its  terms.  This  question  of  the  relation  of  Patrick  Heron  to 
the  title,  the  court  below  submitted  to  the  jury  as  the  impor- 
tant question  of  fact  on  which  their  verdict  should  depend, 
telling  them  if  Patrick  Heron  was  an  owner  in  part  or  in  whole 
of  the  lots  on  which  he  contracted  to  build  the  houses,  the 
covenant  not  to  enter  a  lien  was  not  binding  upon  him  or  upon 
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the  claimaiit;  but  if  he  was  not  an  owner,  then  his  contract 
with  the  owner  bound  him  and  the  subcontractors  under  him. 
This  was  a  correct  instruction  upon  the  effect  of  a  finding  that 
Isabella  Heron  held  the  title  merely  as  a  trustee.  But  it  is 
subject  to  criticism  in  so  far  as  it  holds  that  the  ownership  of  a 
part  interest  in  the  land  necessarily  invalidates  the  conti^act. 
We  see  no  reason  why  one  tenant  in  common  may  not  contract 
in  good  faith  with  his  cotenants  for  the  erection  of  buildings 
upon  the  land  held  in  common ;  nor  why  a  waiver  of  the  right 
to  file  a  mechanic's  lien,  in  such  a  contract,  should  not  be  sus- 
tained. If  the  contract  is  not  made  in  good  faith  but  is  entered 
into  for  the  purpose  of  misleading,  and  so  defrauding,  subcon- 
tractors and  material  men^  it  should  be  held  invalid  because  of 
the  fraud,  but  not  necessarily  because  the  builder  has  a  frac- 
tional interest  in  the  lots  on  which  he  has  contracted  with  the 
other  owners  to  build.  If  Isabella  Heron  was  a  mere  trustee, 
then  Patrick  was  contracting  with  himself.  He  was  both  owner 
and  contractor.  But  if  Isabella  Heron  was  an  owner,  whether 
of  one  half,  or  of  nine  tenths,  of  the  lots,  and  her  brother  was 
a  contractor,  in  good  faith,  with  her  as  such  part  owner  and 
holder  of  the  title,  we  see  no  reason  why  the  contract  should 
not  be  upheld  and  enforced.  Its  validity  should  in  that  case 
turn  on  the  intention  of  the  parties.  If  it  was  intended  to 
serve  a  fraudulent  purpose  it  would  be  invalid.  If  it  was  an 
honest  effort  between  tenants  in  common  to  improve  the  com- 
mon property,  it  ought  to  stand. 

There  is  also  an  apparent  contradiction  upon  the  record  which 
we  think  should  be  noticed.  The  learned  judge  told  the  jury 
that  if  Isabella  Heron  was  the  owner  of  the  lots,  their  verdict 
should  be  in  her  favor.  This  was  clearly  right.  The  defend- 
ants, however,  presented  to»the  court  a  series  of  points,  four  in 
number,  in  which  the  reasons  for  holding  a  subcontractor  bound 
by  the  waiver  of  the  contractor  were  presented  in  their  order. 
In  the  first  of  these  the  court  was  asked  to  say  that  when  a  con- 
tractor covenants,  in  express  terms,  not  to  file  a  lien  for  his  labor 
and  materials  employed  in  the  work  he  has  contracted  to  do,  he 
is  bound  by  his  covenant,  and  cannot  sustain  a  lien  filed  in  dis- 
regard of  it.  The  second  point  asked  the  further  instruction 
that  the  right  of  the  subcontractor  to  file  a  lien  is  derived 
through,  and  is  dependent  on,  that  of  the  contractor,  so  that 
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if  the  contractor  is  unable,  by  reason  of  his  contract,  to  file  a 
lien  in  any  given  case,  the  subcontractor  is,  for  the  same  rea- 
son, unable  to  sustain  a  lien  in  the  same  case.  The  thii-d  and 
fourth  points  pi'esented  the  prnponitions  contained  in  the  firet 
and  second,  as  applicable  to  the  facts,  as  the  defendants  as- 
sumed the  jury  miglit  find  them  to  be.  These  points  %Yere  sev- 
erally refused  without  explanation.  He  might  well  have  said 
to  the  jury  that  these  questions  were  not  in  the  case  if  they 
found  Isabella  Heron  was  not  the  owner  of  the  lots ;  but  if 
they  found  her  to  be  the  owner,  then  these  questions  were  in 
the  case,  and  the  general  rule,  as  stilted  in  the  first  and  second 
points,  was  the  rule  by  which  tliey  were  to  be  governed.  The 
direction  in  the  general  charge,  to  find  for  the  defendants,  if 
satisfied  of  the  ownersliip  of  Isabella  Heron,  involved  and  was 
an  affirmance  of  the  doctrine  of  these  points,  and  we  do  not 
understand  why  the  points  themselves  were  negatived. 

This  whole  subject  of  the  position  of  a  subconti-actor  has 
been  so  frequently  considered  in  the  last  four  years  that  it  can- 
not be  necessary  to  enter  upon  any  general  discussion  of  it. 
The  general  rule  is  that  the  parties  to  a  conti-act  make  their 
own  bargains,  and  if  unwilling  to  trust  to  the  personal  integ- 
rity or  pecuniary  responsibility  of  those  with  whom  they  deal, 
requu'e  them  to  give  security  for  their  faithful  perfoimance  of 
that  which  Uiey  undertake  to  do.  In  the  case  of  contracts  to 
build,  the  legislature  has  undertaken  to  provide  security  for 
one  party  to  the  contract  by  subjecting  the  property  of  the  other 
to  a  statutory  lien  in  advance  of  any  judgment  fixing  the  amount 
due.  The  owner  of  the  building  is  left  to  pi*otect  himself  by 
action  on  the  contract ;  but  the  mechanic  or  material  man  is 
taken  care  of  by  the  statute.  The  contract  to  build  is  the  basis 
on  which  the  lien  is  made  to  rest.  •  The  lien  itself  is  an  addi- 
tional remedy,  a  statutory  security,  for  the  price  of  work  done 
or  materials  furnished  under  the  contract.  Tliis  is  class  legis- 
lation. It  is  a  paternal  interference  between  parties  for  the  pro- 
tection of  one  at  the  cost  and  inconvenience  of  the  other.  It 
assumes  the  inability  of  certain  persons  to  protect  themselves, 
and  the  consequent  duty  of  the  state  to  intervene  in  their  be- 
half. We  are  not  questioning  Uie  wisdom  of  sucli  legislation 
as  applicable  to  mechanics  and  material  men.  That  is  a  legis- 
lative question  with  which  we  have  nothing  to  do.     Our  ques- 
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tion  is  with  the  extent  to  which  such  legislation  can  override 
the  actual  contract  entered  into  between  owner  and  contmctor. 
The  law  gives  to  debtors  a  right  to  retain  personal  property  to 
the  amount  of  three  hundred  dollars,  exempt  from  levy  and  sale 
for  debts.  It  protects  their  real  estate  from  sale  if  it  will  rent 
for  enough  so  that  within  seven  years  the  rent  will  pay  the  liens. 
But  the  privileges  thus  conferred  may  be  waived,  and  are  often 
waived  in  business  transactions.  So  the  privilege  of  securing 
an  unpaid  bill  for  work  or  materials  by  the  entry  of  a  mechan- 
ic's lien  may  be  waived  by  him  on  whom  the  legislature  has  con- 
ferred it ;  and  there  is  no  reason  for  supporting  the  waiver  of 
the  privileges  of  a  debtor  that  will  not  apply  with  equal  force 
to  the  waiver  by  a  prospective  creditor.  The  rule  is  now  set- 
tled in  this  state  that  a  contractor  who  has  waived  the  right  to 
enter  a  mechanic's  lien  by  a  stipulation  in  writing  is  bound  by 
snob  agreement,  as  well  as  by  any  other  agreement  he  may  make. 
A  mechanic's  lien  filed  in  violation  of  such  agreement  is  invalid 
and  will  not  be  sustained.  But  if  the  contractor  can  relieve  him- 
self from  the  effect  of  his  contract  by  simply  subletting  all  the 
work,  and  the  furnishing  of  all  the  materials,  and  so  confer  on 
the  persons  with  whom  he  deals  the  right  he  has  sun*endered, 
and  covenanted  not  to  exercise,  he  is  provided  with  an  open  way 
to  the  repudiation  of  his  contract  and  the  perpetration  of  fraud 
npon  his  employer,  against  which  it  is  practically  impossible  to 
provide.  The  only  just  rule  to  hold  on  this  subject  is  the  log- 
ical one,  that  one  who  acquires  rights  under  the  contract,  or  by 
reason  of  the  contract,  of  another,  acquires  no  greater  rights 
than  were  possessed  by  that  person  under  whom  the  claim  was 
acquired.  Schroeder  v.  GhiUand,  184  Pa.  277  ;  Murphy  v.  Mor- 
ton, 189  Pa.  847  ;  Evans  v.  Grogan,  158  Pa.  121 ;  Nice  v.  Walk- 
er, 168  Pa.  128. 

The  answers  to  the  points  were  inconsistent  with  the  general 
charge,  and  at  variance  with  the  decisions  of  this  court  in  the 
cases  cited  and  many  others. 

For  the  reasons  given  this  judgment  must  be  reversed,  and 
a  venire  facias  de  novo  awarded. 
Vol.  clx — 25 
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886  KLAGES,  AppeUant,  v.  TERMINAL  CO. 

Syllabus— Argoments.  [160  Pa. 

Klages,  Appellant,  tr.  Phila.  &  Reading  Terminal  Co. 

[Marked  to  be  reported.] 

BaUroad—EminerU  domain — Damages — IrUerest — Act  of  May  28,  1858. 

Interest  as  such  is  not  allowed  on  damages  in  condemnation  proceed- 
ings, bat  it  is  proper  for  the  jary  to  consider  the  lapse  of  time  between 
the  taking  of  the  land  and  the  time  of  trial  in  making  up  the  amount  of 
damages  for  which  to  render  a  yerdict. 

Argued  Jan.  9,  1894.  Appeal,  No.  24,  July  T.,  1898,  by 
plaintiff,  Sophia  Klages,  from  judgment  of  C.  P.  No.  2,  Phila. 
Co.,  March  T.,  1891,  No.  996,  on  verdict  for  plaintiff.  Before 
Stbbbbtt,  C.  J.,  Gbbbn,  Williams,  MoCollum,  Mitchell, 
Dbak  and  Fbll,  JJ.     Affirmed. 

Appeal  from  assessment  of  land  damages.     Before  Pbnny- 

PAOKEB,  J. 

At  the  trial,  it  appeared  that,  on  April  24, 1891,  defendant 
entered  upon  and  took  possession  of  plaintiff's  building,  giving 
her  a  bond  to  secure  her  for  the  value  of  the  premises. 

Plaintiff's  point  among  others  was  as  follows : 

'^4.  The  plaintiff  is  entitled  to  recover  interest  upon  the 
value  of  her  property,  as  found  by  you,  from  the  time  of  the 
taking,  namely  from  April  24,  1891,  to  the  time  of  the  render- 
ing of  your  verdict,  as  a  part  of  her  damages.  Answer :  I  de- 
cline that  point.  Tou  cannot  award  interest  upon  your  vei-dict 
nor  upon  the  damages,  but  in  reaching  a  conclusion  as  to  the 
amount  of  the  verdict  you  may  take  into  consideration  the  time 
which  has  elapsed  from  the  taking,  April  24, 1891,  down  to  the 
present  time."  [1,  2] 

Verdict  and  judgment  for  plaintiff  for  $60,000. 

Errors  assigned  were  (1,  2)  instructions,  quoting  them. 

W.  Horace  Hepburn^  for  appellant. — Upon  the  giving  of  the 
bond,  the  right  of  way  vests  in  the  company :  Fries  v.  R.  R., 
86  Pa.  78 ;  Gilmore  v.  Pittsburgh  R.  R.,  104  Pa.  281 ;  Hoffman's 
Ap.,  118  Pa.  512. 
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That  plaintiff  is  entitled  to  interest  upon  the  value  of  her 
property  from  the  time  of  the  actual  taking,  as  part  of  her  dam- 
ages, has  repeatedly  been  decided  in  Pennsylvania,  as  shown 
by  the  following  cases:  R.  R.  v.  Burson,  61  Pa.  869 ;  R.  R.  v. 
Patterson,  78  Pa.  499 ;  Allegheny  v.  Campbell,  107  Pa.  585 ; 
Mining  Co.  v.  Jones,  106  Pa.  68 ;  R.  R.  v.  Ziemer,  124  Pa.  571 ; 
Weiss  V.  South  Bethlehem,  186  Pa.  807 ;  Richards  v.  Gas  Co., 
130  Pa.  87 ;  Emerson  v.  Sohoonmaker,  185  Pa.  487 ;  1  Sedg- 
wick on  Damages,  §  816 ;  Browne's  Bl.  Com.  44 ;  Parks  v. 
Boston,  15  Pick.  208. 

Where  land  is  taken  by  right  of  eminent  domain,  the  owner 
recovers  interest  on  the  value  of  land  from  time  of  taking: 
1  Sedgwick  on  Damages,  §  499 ;  1  Sutherland  on  Damages, 
p.  604. 

In  every  state  in  the  union  where  the  subject  has  been  bix)ught 
to  the  attention  of  the  court,  interest  has  been  allowed  as  dam- 
ages from  the  time  of  the  taking,  as  will  be  shown  by  the  fol- 
lowing cases :  Old  Colony  R.  R.  v.  Miller,  125  Mass.  1 ;  Hayes 
v.  Ry.,  64  Iowa,  758 ;  Cohen  v.  Ry.,  84  Kan.  158 ;  Bangor  R. 
R.  V.  McComb,  60  Me.  290 ;  Alloway  v.  Nashville,  88  Tenn. 
510 ;  Velte  v.  United  States,  76  Wis.  278 ;  R.  R.  v.  Koblentz, 
21  Ohio,  884;  Chicago  v.  Barbia,  80  111.  482;  1  Sedgwick  on 
Damages,  §  297 ;  Lewis  v.  Roundtree,  79  N.  C.  122. 

Thom<u  Hartt  Jr.^  for  appellee. — ^Interest  is  not  allowed  as 
such  on  damages :  R.  R.  v.  Ziemer,  124  Pa.  560 ;  Plymouth 
Township  v.  Balthaser,  126  Pa.  1 ;  Richards  v.  Gas'  Co.,  180 
Pa.  87 ;  R.  R.  v.  Gesner,  20  Pa.  242 ;  Getz  v.  R.  R.,  15  W.  N. 
857. 

West  Republic  Mining  Co.  v.  Jones,  108  Pa.  55,  was  an  iron 
ore  case,  plaintiff  suing  for  damages  for  breach  of  a  contract  for 
the  delivery  of  a  certain  amount  and  quality  of  iron  ore. 

Emerson  v.  Sohoonmaker,  185  Pa.  487,  was  an  action  by  les- 
sor against  lessee  for  mining  coal  in  violation  of  the  provisions 
of  the  lease.  The  court  instructed  the  jury  that  the  plaintiff 
would  be  entitled  to  recover  whatever  amount  he  had  been  dam- 
aged with  interest  down  to  the  present  time.  This  court  said 
the  instruction  was  technically  erroneous  and  ground  for  re- 
versal. 
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In  R.  R.  v.  Burson,  61  Pa.  869,  the  question  of  the  allowance 
of  interest  as  interest  was  not  discussed. 

Opinion  by  Mb.  Justice  Williams,  March  26, 1894: 
The  appellant  in  this  case  complains  of  the  answer  made  by 
the  learned  trial  judge  to  her  fourth  point.  This  point  asked 
the  court  to  instruct  the  jury  that  the  plaintiff  was  entitled  to 
intei*est  upon  the  value  of  her  property,  from  the  time  the  de- 
fendant company  took  possession  of  it,  down  to  the  time  of  the 
rendition  of  the  verdict,  as  part  of  her  damages.  The  answer 
of  the  learned  judge  was :  **  I  decline  that  point.  Tou  cannot 
award  interest  upon  your  verdict,  nor  upon  the  damages ;  but 
in  reaching  a  conclusion,  as  to  the  amount  of  the  verdict,  you 
may  take  into  consideration  the  time  which  has  elapsed  from 
the  taking,  April  24,  1891,  down  to  the  present  time."  This 
was  a  clear  statement  of  the  rule  on  this  subject,  as  held  in  this 
state.  We  are  aware  that  in  some  of  our  sister  states  a  differ- 
ent rule  has  been  adopted,  and  that,  in  some  others,  the  ques- 
tion is  still  an  unsettled  one ;  but  in  Pennsylvania,  interest,  as 
such,  is  not  allowed  in  actions  sounding  in  tort,  when  the  dam- 
ages sought  to  be  recovered  are  unliquidated.  Pittsburgh 
Southern  Railroad  Co.  v.  Taylor,  104  Pa.  806 ;  Railroad  Compa- 
ny V.  Balthaser,  126  Pa.  1 ;  Richards  v.  The  National  Gas  Co., 
180  Pa.  87.  The  maxim,  stare  decisis,  is  therefore  a  sufficient 
answer  to  the  argument  of  the  learned  counsel  for  the  appellant 
in  favor  of  the  adoption  of  a  new  rule  upon  the  subject.  But 
we  are  satisfied  with  the  reasons  on  which  our  rule  rests  no  less 
than  with  the  authority  of  the  cases  in  which  it  has  been  so  fre- 
quently declared. 

Interest  is  demandable  in  this  state  either  by  virtue  of  an  ex- 
press agreement  to  pay  it,  or  under  the  authority  of  some  stat- 
ute that  gives  it.  The  present  rate  of  interest  was  fixed  by  the 
act  of  May  28, 1858.  It  provides  that ''  The  lawful  rate  of  in- 
terest for  the  loan  or  use  of  money  "  shall  be  six  per  cent  in  all 
cases  when  the  parties  shall  not  have  contracted  for  a  less  rate. 
The  contract  between  the  parties,  if  for  less  than  six  per  cent, 
is  recognized  as  fixing  the  relative  rights  and  liabilities  of  the 
parties ;  but  if  the  contract  is  silent  as  to  the  rate  of  interest, 
or  stipulates  for  a  higher  rate  than  six  per  cent,  then  the  law 
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applies  and  subjects  debtors  to  a  uniform  rate  for  '*the  loan  or 
use  of  money."  As  early  as  1700  it  was  enacted  that  "judg- 
ments shall  bear  interest  at  the  lawful  rate,  from  the  day  of 
their  rendition  till  the  time  of  their  payment.''  A  verdict  did 
not  bear  interest  till  the  act  of  April  6, 1859,  no  matter  how 
much  time  might  elapse  between  its  return  by  the  jury  and  the 
entry  of  judgment  thereon  by  the  court.  We  have  no  statutory 
provision  relating  to  interest  upon  any  other  demands  than  those 
now  enumemted,  viz :  "  The  loan  or  use  of  money,"  a  verdict 
for  a  sum  of  money,  and  a  judgment.  Unliquidated  damages 
do  not  fall  within  the  meaning  of  the  words  "  the  loan  or  use 
of  money,"  and  for  that  reason  no  interest  is  demandable  upon 
them.  They  must  be  first  liquidated  by  the  action  of  the  par- 
ties or  by  a  recovery  at  law.  Plymouth  Township  v.  Graver, 
125  Pa.  24 ;  Emerson  v.  Schoonmaker,  185  Pa.  487.  The  same 
rule  applies  to  damages  recoverable  in  condemnation  proceed- 
ings. The  constitution  requires  corporations  exercising  the 
right  of  eminent  domain  to  "  make  just  compensation  for  prop- 
erty taken,  injured  or  destroyed  by  the  construction  or  enlarge- 
ment of  their  works,  highways  or  improvements."  The  manner 
of  proceeding  to  adjust  the  amount  of  such  compensation  is 
provided  by  the  act  of  1849  and  its  supplements.  The  corpo- 
ration making  the  entry  must  endeavor  in  the  first  instance  to 
agree  with  the  owner  upon  the  amount  of  damages  to  which  he 
is  entitled,  and  pay  the  same  or  secure  the  amount  to  be  paid 
at  some  time  agreed  upon.  If  this  e£Fort  is  successful  the  dam- 
ages are  liquidated  by  the  parties.  If  it  is  unsuccessful  a  bond 
in  a  sum  sufficient  to  cover  the  amount  of  any  probable  recov- 
ery is  tendered ;  the  corporation  then  enters  under  the  right  of 
eminent  domain,  regfardless  of  the  will  of  the  owner.  The  court 
is  then  applied  to  for  the  appointment  of  viewers,  to  do  for  the 
parties  what  they  were  unable  to  do,  viz.,  to  fix  the  damages 
which  the  corporation  should  pay  to  the  landowner  for  the  in- 
jury he  has  sustained.  These  damages  include  the  price  of  the 
land  occupied  and  the  effect  of  such  occupation  upon  what  re- 
mains of  the  owner's  real  estate.  These  are  to  be  ascertained 
upon  a  fair  computation  of  the  benefits  the  owner  may  derive 
from  the  location  of  the  railix)ad  that  are  peculiar  to  his  prop- 
erty, and  the  advantages  that  may  result  therefrom.     Taking 
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all  these  things  into  consideration,  the  viewers  are  to  determine 
how  much  less  the  property  entered  upon  is  worth  by  reason  of 
such  entry  than  it  was  worth  before.  This  is  not  a  forced  sale 
of  so  much  land,  but  the  adjustment  of  an  unliquidated  claim 
for  the  damages  suffered  in  consequence  of  the  exercise  of  the 
right  of  eminent  domain  by  the  corporation :  Railroad  Co.  v. 
Balthaser,  126  Pa.  1.  It  is  true  that  damages  are  to  be  esti- 
mated as  of  the  date  of  the  entry,  because  an  estimate  as  of  any 
other  date  might  do  injustice  to  one  or  the  other  of  the  parties, 
but  until  the  calculation  is  actually  made  there  is  no  sum  that 
the  landowner  has  a  right  to  demand,  or  that  the  corporatioQ 
could  tender.  The  lapse  of  time  between  the  exercise  of  tiie 
right  of  eminent  domain,  and  the  adjustment  of  the  damages 
inflicted  by  it,  is  one  of  the  elements  to  be  taken  into  consid- 
eration in  making  up  the  award  or  verdict.  The  compensation 
must  be  a  just  one  at  tlie  time  its  amount  is  settled,  and  what 
is  just  between  the  parties  must  depend  upon  the  circumstances 
peculiar  to  each  case.  In  the  case  before  us  the  plaintiff  re- 
ceived a  net  income  for  the  property  taken  amounting  to  be- 
tween three  and  four  per  cent  upon  its  value.  If  she  should  be 
allowed  to  recover  six  per  cent  upon  that  value  from  the  time 
of  taking  to  the  time  of  the  verdict,  her  income  from  her  prop- 
erty would  be  increased  at  least  fifty  per  cent.  The  verdict 
would  not  simply  give  her  what  she  would  have  received  if  her 
property  had  not  been  entered  upon,  but  some  fifteen  hundi-ed 
dollars  more.  This  would  give  more  than  would  be  just  to  the 
landowner  and  take  more  than  would  be  just  from  the  corpora- 
tion. It  would  be  a  substitution  of  the  provisions  of  the  stat- 
ute fixing  the  rate  of  interest,  for  the  judgment  of  the  viewers 
or  the  jury,  in  determining  what  "just  compensation  "  requires. 
Interest  as  interest  has  no  place  in  the  computation  of  dam- 
ages. The  question  for  a  jury  in  every  case  is  what  sum  will 
make  a  just  compensation  to  the  landowner  for  the  entry  and 
appropriation  by  the  corporation?  The  land  occupied  may 
have  been  wholly  unproductive,  and  without  value  except  for 
speculative  purposes  ;  it  may  have  been  highly  productive  and 
valuable ;  it  may  have  been  built  upon  and  its  net  income  caph 
able  of  easy  ascertainment ;  the  entiy  may  have  increased  the 
value  of  the  remainder  of  the  tract  more  than  enough  to  corn- 
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pensate  for  what  was  taken.  All  these  oonsiderations  are  for 
the  jury  and  will  help  them  in  the  effort  to  determine  what  just 
compensatibn  in  any  given  case  requires. 

It  follows  that  the  assignments  of  error  are  not  sustained  and 
the  judgment  is  now  affirmed. 

Note. — ^As  a  qaestion  of  practice  in  the  allowance  of  interest :  Where 
a  landowner  appeals  from  an  award  and  afterwards  withdraws  his  ap- 
peal, the  conrt  will  not  allow  interest  from  the  date  of  the  award  but 
from  the  date  of  the  withdrawal  of  the  appeal,  by  the  entry  of  judgment 
as  of  the  latter  date :  Donaldson  v.  Pa.  R.  R.,  S.  C.  Per  Curiam,  5  Pa.  C. 
C.  R.  62,  note. 


Clement's  Estate.     Bailey's  Appeal. 

French  spoliation  claims—'*  Next  of  kin  ^^—Aet  of  Congress  of  March  8, 
1891. 

The  appropriation  of  money  for  the  payment  of  French  spoliation  claims 
by  the  act  of  Congress  of  March  8, 1891,  26  St.  at  Large,  897,  was  a  mere 
gratuity,  and  in  making  the  gift  Congress  made  it  upon  its  own  terms. 

The  right  to  the  fund  accrued  in  1891,  when  the  act  was  passed,  to  those 
who  were  at  that  time  the  next  of  kin  of  the  original  claimant.  Assignees 
in  bankruptcy  were  expressly  excluded,  and  by  necessary  implication  all 
other  parties,  assignees,  devisees,  residuary  legatees,  widows,  surviving 
husbands,  etc.,  were  also  excluded. 

The  act  made  no  express  pravision  for  the  ascertainment  of  the  next  of 
kin,  but  passed  the  fund  to  the  administratrix  de  bonis  non  of  the  original 
claimant  and  therefore  necessarily  to  the  proper  court  of  his  domicile,  but 
in  80  doing  it  dictated  the  scheme  of  distribution  which  was  expressly  to 
be  to  the  next  of  kin,  and  by  necessary  implication  such  next  of  kin  were 
to  be  ascertained  by  the  law  of  the  domicile.  Clement^s  £state,  Scott^s 
Appeal,  150  Pa.  85,  reversed. 

Jurisdiction  of  orphans^  court^Frtnch  spoliation  claims. 
The  ascertainment  of  the  next  of  kin  to  a  decedent  for  purposes  of  dis- 
tribution is  within  the  general  jurisdiction  of  the  orphans^  court,  and  this 
jurisdiction  may  be  extended  to  include  such  ascertainment  with  reference 
to  a  fand  which,  though  not  a  part  of  the  decedent^s  estate,  is,  for  the  pur- 
pose of  ascertaining  who  are  to  take,  to  be  treated  as  if  it  were. 

Next  ofkdn  -Act  of  April  8,  1833. 

Under  the  act  of  Congress  of  March  8,  1891 ,  an  appropriation  was  made 
to  pay  a  French  spoliation  claim  to  the  next  of  kin  of  Jacob  Clement. 
When  the  act  was  passed,  all  of  the  children  of  the  claimant  were  dead, 
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but  there  were  living  four  grandchildren,  children  of  a  son,  and  thirteen 
great-grandchildren,  bsue  of  seven  deceased  children  of  a  daughter.  Held 
that  the  four  living  gi*andchildren  were  each  entitled  to  luko^one  eleventh 
in  their  own  right  as  the  nearest  of  kin,  and  one  eleventh  would  go  to  tlie 
representatives  of  each  of  the  deceased  grandchildren  per  stirpes. 

By  the  scheme  of  the  act  of  April  8,  1833,  §2,  art.  4,  cl.  B.  &  C,  P.  L. 
316,  when  all  of  the  descendants  are  in  the  same  degree  they  take  per  capita 
in  their  own  right  and  not  by  representation,  but  when  thcra  are  descend- 
ants in  different  degrees,  those  in  the  class  nearest  to  the  intestate  take  in 
their  own  right,  and  the  remoter  ones  take  by  representation  from  de- 
ceased members  of  the  same  class  as  the  nearest  survivors. 

Argued  Jan.  9,  1894.  Appeal,  No.  189,  July  T.,  1898,  by 
Mary  P.  Bailey  et  al.,  children  of  a  deceased  child  of  Elizabeth 
M.  English,  daughter  of  Jacob  Clement,  deceased,  from  decree 
of  O.  C.  Phila.  Co.,  Oct.  T.,  1886,  No.  194,  dismissing  exceptions 
to  adjudication  in  estate  of  Jacob  Clement,  deceased.  Befoi*e 
Stbbbbtt,  C.  J.,  Green,  Williams,  MgCollum,  Mitohbll. 
Dbak  and  Fell,  JJ.    Reversed. 

Exceptions  to  adjudication  of  administratrix's  account.  (See 
Clement's  Est.,  150  Pa.  85,  reversing  original  adjudication  in 
48  Leg.  Int.  474.  See  also  opinion  by  Penbose,  J.,  in  2  Dist. 
R.  341,  following  Clement's  Est.,  150  Pa.  85.) 

The  fund  for  distribution  was  the  appropriation  under  the 
act  of  Congress  of  March  3,  1891,  to  the  next  of  kin  of  Jacob 
Clement,  deceased. 

The  auditing  judge.  Ashman,  J.,  reported  as  follows : 

'^  It  was  shown  that  the  decedent,  Jacob  Clement,  died  Dec.  24, 
1825,  intestate,  leaving  surviving  a  widow,  Hannah  Clement 
(who  was  his  second  wife),  and  leaving  three  children  by  his 
first  wife,  viz.,  Charles  Clement,  Samuel  Clement,  and  Eliza- 
beth M.  Clement  (afterwards  English). 

"  Hannah  Clement,  the  widow,  died  Jan.  6,  1847,  intestate, 
without  issue,  father  or  mother  surviving.  William  Alexander, 
the  administrator  of  her  estate,  is  dead. 

"  Charles  Clement,  a  son,  died  May  3,  1832,  intestate,  un- 
married, and  without  issue. 

'^  Samuel  Clement,  a  son,  died  in  August,  1869,  intestate,  a 
widower,  leaving  five  children,  Mary  B.  Scott,  Samuel  T.  Clem- 
ent, Henrietta  Wilson,  Elizabeth  T.  Clement,  and  Jacob  Clem- 
ent. 
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"  Of  these  Jacob  Clement  died  April  5, 1870,  leaving  a  wid- 
ow, Mary  A.  Clement,  but  no  issue.     He  died  intestate. 

"Elizabeth  M.  English,  the  daughter,  died  Aug.  7,  1873, 
leaving  a  will,  of  which  Gustavus  English  was  executor.  By 
this  will  she  gave  her  i*esiduary  estate  in  equal  shares  to  her 
children,  James  L.,  Charles,  Gustavus,  and  Alfred  English,  and 
Elizabeth  Williams. 

"  James  L.  English  died  May  29, 1889,  leaving  a  will  con- 
stituting his  daughter,  Eliza  M.  E.  Hartley,  sole  devisee  and 
legatee. 

"  Charles  English  died  prior  to  1876,  a  widower,  intestate, 
leaving  four  children,  Mary,  Gustavus,  and  Charles  English,  and 
Helen  E.  Latham. 

*^  Gustavus  English  died  March  28, 1888,  a  widower,  leaving 
one  son.  Chancellor  C.  English.  He  constituted  the  Pennsyl- 
vania Company  for  Insurances  on  Lives,  etc.,  executor  and  tes- 
tamentary trustee  of  his  residuary  estate. 

"  Alfred  English  died  Feb.  21, 1889,  intestate,  a  widower,  and 
leaving  surviving  two  children,  Lilian  E.  Sergeant  and  Charles 
D.  English.  Chaiies  D.  English  and  George  E.  Sergeant  are 
administrators  of  his  estate. 

''  Elizabeth  Williams  died  Aug.  29,  1873,  intestate,  leaving 
surviving  a  husband.  Reed  A.  Williams,  who  died  May  10, 1877, 
and  three  children.  Reed  A.  Williams,  Jr.,  Clement  N.  Williams, 
and  Annie  E.  W.  Morgan.  Reed  A.  Williams,  Sr.,  left  a  will 
giving  the  residue  of  his  estate  to  the  said  three  children  equal- 
ly, the  share  of  Mrs.  Morgan  to  be  held  in  trust  by  the  Phila- 
delphia Trust,  Safe  Deposit  and  Insurance  Company.  His  said 
two  sons  are  his  executors. 

"  One  third  of  the  fund  will  be  awarded  to  the  administrator 
d.  b.  n.,  when  appointed,  of  the  estate  of  Hannah  Clement,  de- 
ceased (the  widow  of  the  decedent). 

"  One  third  of  two  thirds  will  be  awarded  as  the  share  of 
each  of  the  children  of  the  decedent ;  and  the  distribution  will 
be  made  directly  to  the  surviving  parties,  where  an  original 
distributee  is  dead,  as  provided  by  the  readjudication,  except  in 
the  case  of  the  share  of  any  party  who  died  within  five  years 
preceding  the  date  of  the  award  by  Congress. 

"  The  share  of  Jacob  Clement,  Jr.  (son  of  Samuel  T.  Clement, 
and  grandson  of  the  decedent),  will  be  awarded  to  his  widow, 
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Mary  A.  Clement.  The  said  Jacob  Clement  died  in  South 
Carolina,  but  domiciled  in  West  Virginia.  By  the  law  of  the 
domicile  the  widow,  where  there  was  no  issue,  took  all  of  her 
husband's  personal  estate.  In  1882  an  act  was  passed  depriv- 
ing the  widow  of  any  share  if  kindred  of  the  husband,  however 
remote,  survived.  The  interest  of  the  widow  in  this  instance 
vested  at  the  death  of  her  husband,  and  was,  therefore,  unaf* 
fected  by  the  act  of  1882." 

Exceptions  to  the  adjudication,  filed  by  appellants,  children 
of  a  deceased  child  of  Elizabeth  M.  English,  were  dismissed  by^ 
tlie  court. 

Errors  (Msigned  were  dismissing  exceptions,  quoting  them. 

Leonard  Myen^  A.  A,  Hirst  with  him,  for  appellants,  cited  r 
Wetdrill  v.  Wright,  2  Ph.  Ec.  248 ;  Thomas  v.  Baker,  1  Lee 
Ec.  341 ;  3  Wms.  Exrs.  462,  466 ;  Elwes  v.  Elwes,  2  Lee  Ec. 
578  (App.,)  ;  Gill's  Goods,  1  Haggard,  341 ;  Tucker  v.  West- 
garth,  2  Add.  Ec.  862 ;  West  &  Smith  v.  Willby,  3  Ph.  Ec. 
381 ;  Kooystra  v.  Bayskes,  3  Ph.  Ec.  531 ;  1  Woerner's  Am. 
Law  of  Adm.,  p.  534 ;  Leverett  v.  Dismukes,  10  Ga.  98 ;  2 
Eq.  Gas.  Abr.  423,  pi.  6;  lb.  425,  pi.  15;  Schouler's  Exrs.  & 
Admrs.,  p.  172 ;  Cutler  v.  Quince,  2  Hay  ward,  60 ;  Curtis  v.  Wil- 
liams, 33  Ala.  570 ;  Long  v.  Easby,  13  Ala.  239  ;  Lentz  v.  Pilert, 
60  Md.  296 ;  Bradley  v.  Bradley,  5  Redf.  512 ;  Wood*8  Ap., 
55  Pa.  332;  Adams  v.  U.  S.,  26  Ct.  CI.  295  ;  Clement's  Est., 
150  Pa.  89. 

Q-eo,  Sargeant  and  Samuel  0.  Perkins,  Charles  H,  Sayre  witJi 
them,  for  appellees,  cited :  Gillan  v.  Gillan,  55  Pa.  430 ;  Gardi- 
ner, Admr.,  v.  Clarke,  20  Wash.  Law  R.  2 ;  Gray  v.  U.  S.,  21 
Ct.  CI.  R.  344. 

Opinion  by  Mb.  Justice  MrroHBUi,  March  26, 1894 : 
This  case  has  suffered  somewhat  from  its  intricacy  and  its 
unusual  character.  The  important  facts  require  to  be  briefly 
restated.  The  act  of  Congress  of  1891  awarded  to  the  adminis- 
tratrix of  Jacob  Clement,  on  account  of  his  losses  by  the  French 
Spoliations,  two  sums,  the  net  proceeds  of  which  constitute  the 
fund  now  in  court  for  distribution.     At  the  date  of  the   act 
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Jacob  Clement  was  of  course  dead,  and  all  his  children  were 
dead.  There  were  living  however  four  grandchildren,  children 
of  a  son  Samuel,  and  thirteen  great-grandchildren,  issue  of 
seven  deceased  children  of  a  daughter,  Mary  English.  The 
questions  to  be  determined  were  who  were  the  next  of  kin 
meant  by  the  act  of  Congress,  and  in  what  proportions  were 
they  to  take.  Grandchildren  were  the  nearest  in  blood  to 
Jacob  of  any  parties  living,  and  the  learned  court  below  there- 
fore treated  all  the  grandchildren,  living  and  dead,  as  a  class 
of  propositi,  those  living  taking  per  capita  in  their  own  right, 
and  the  issue  of  those  dead  taking  per  stirpes  in  the  right  of 
their  parents.  From  the  distribution  made  in  accoixlance  with 
this  view  the  four  living  grandchildren  appealed,  claiming,  first, 
that  next  of  kin  in  the  act  of  Cong^ress  meant  nearest  in  blood 
according  to  the  common  law,  and  therefore  that  the  four  liv- 
ing grandchildren  were  entitled  to  the  whole  fund  to  the  exclu- 
sion of  the  descendants  of  those  deceased ;  and,  secondly,  the 
appellants  claimed  that  if  the  principle  of  representation  should 
be  recogni^ced  at  all,  it  should  begin  a  step  farther  back,  with 
the  children  of  Jacob,  and  as  there  were  but  two  children,  a 
son  and  a  daughter,  who  had  living  representatives  at  all,  the 
four  grandchildren  who  were  children  of  the  son,  should  take 
one  half  of  the  fund,  instead  of  four  elevenths  which  they  got 
under  the  view  of  the  orphans'  court  Neither  of  these  con- 
tentions was  specifically  sustained,  but  the  decree  was  reversed 
on  the  grounds,  somewhat  too  broadly  expressed,  that  the  act 
of  Congress  contemplated  a  succession  of  next  of  kin  from  the 
person  himself  on  whose  account  the  award  was  made,  and 
that  therefore  the  fund  should  be  distributed  as  part  of  Jacob 
Clement's  estate.  The  case  thus  decided  is  reported  as  Clem- 
ent's Est.,  160  Pa.  85.  The  learned  court  thereupon  proceeded 
to  reopen  the  case  and  ascertain  the  course  of  devolution  of 
Jacob  Clement's  actual  estate,  and  dispose  of  the  present  fund 
in  the  same  way.  From  the  distribution  accordingly  made,  the 
present  appellants,  great-granddaughters  of  Jacob  Clement, 
were  entirely  excluded,  because  under  the  will  of  their  grand- 
mother, Mrs.  English,  her  residuary  estate  went  to  her  five 
children  living  at  her  death.  The  assignment  of  error  to  this 
exclusion  brings  up  the  whole  subject  anew  of  the  intent  of  the 
act  of  1891  as  to  the  persons  who  were  to  take,  and  their  pro- 
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portionate  shares.  Further  consideration,  and  better  acquaint- 
ance with  the  whole  case,  have  convinced  us  that  our  first 
views  as  expressed  in  150  Pa.,  supra,  are  not  sustainable,  and 
that  that  case  must  be  overruled. 

The  fund  was  a  pure  g^tuitj  from  Cong^ss,  though  it  had 
a  moral  claim  back  of  it  that  was  the  moving  cause  of  the  gift. 
It  is  part  of  the  public  history  of  the  country  that  for  more 
than  three  quartei-s  of  a  centuiy  the  claims  had  been  pressed, 
both  houses  of  Congress  had  twice  recognized  them,  though 
Presidents  Polk  and  Pierce  had  vetoed  the  acts,  and  the  gen- 
eral consensus  of  jurists  and  historians  had  settled  down  into 
a  conviction  that  the  claimants  had  been  wronged  by  acts  ad- 
mitted by  the  French  government  to  give  rise  to  valid  obliga- 
tions to  make  reparation,  that  the  United  States  had  yielded 
their  right  of  reclamation  for  these  acts  in  return  for  other  con- 
siderations from  France,  and  that  the  refusal  or  delay  in  mak- 
ing payment  of  the  obligations  thus  become  a  duty,  had  long 
been  a  reproach  to  the  national  good  faith.  In  1885  Congress 
ag^in  took  up  the  subject,  and  this  time  the  President  concur- 
ring, passed  an  act  to  authorize  the  court  of  claims  to  ^^  examine 
and  determine  the  validity  and  amount  of  the  claims  ....  to- 
gether with  their  present  ownership,  and  if  by  assignee,  the 
date  of  the  assignment  with  the  consideration  paid  therefor.'* 
But  this  was  to  be  a  mere  advisory  report  for  the  information  of 
Congress,  and  it  was  expressly  enacted  that  "  nothing  in  this 
act  shall  be  construed  as  committing  the  United  States  to  the 
payment  of  any  such  claim."  The  court  of  claims  having  favor- 
ably reported  on  the  claim  of  Jacob  Clement,  Congress  passed 
the  act  of  March  3, 1891,  26  Stats,  at  Large,  897,  under  which 
the  present  fund  was  received  by  the  accountant  By  this  act 
the  money  was  awarded  to  Mary  B.  Scott,  administratrix  de 
bonis  non  of  Jacob  Clement,  and  it  was  provided  that  ^^  in  all 
cases  where  the  original  sufferers  were  adjudicated  bankrupts  the 
awards  shall  be  made  on  behalf  of  the  next  of  kin  instead  of  to 
assignees  in  bankruptcy ;  and  the  awards  in  the  case  of  individ- 
ual claimants  shall  not  be  paid  until  the  court  of  claims  shall 
certify  to  the  secretary  of  the  treasury  that  the  personal  repre- 
sentatives on  whose  behalf  the  award  is  made  represent  the  next 
of  kin,  and  the  courts  which  granted  the  administi-ations  re- 
spectively shall  have  certified  that  the  legal  representatives 
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have  given  adequate  security  for  the  legal  disbursement  of  the 
awaids." 

This  as  already  said  was  a  pure  gratuity.  There  was  no 
right  in  any  one  which  could  be  enforced,  or  which  had  any 
recognition  at  all  in  law.  Congress  therefore  in  making  the 
gift  were  free  to  make  it  to  whomsoever  they  chose,  and  upon 
whatsoever  terms.  It  was  made  to  the  next  of  kin,  and  the 
intent  that  it  should  go  to  them  in  their  own  right  as  standing 
in  the  place  of  the  original  claimant  is  apparent  throughout 
this  act,  as  well  as  the  preliminary  act  of  1885.  Assignees  in 
bankruptcy  were  expressly  excluded,  and  the  personal  represen- 
tatives were  not  to  get  the  money  until  it  should  be  certified  to 
the  Secretary  of  the  Treasury  that  they  represented  the  next  of 
kin.  By  unquestionable  implication  all  other  parties,  assignees, 
devisees,  residuary  legatees,  widows,  surviving  husbands,  etc.,  are 
also  excluded.  The  right  to  the  fund  accrued  in  1891  to  those 
who  were  then  the  next  of  kin.  That  was  the  inception  of  the 
right,  and  those  who  were  then  dead  never  acquired  any  inter- 
est of  any  kind  in  the  fund,  and  of  course  could  transmit  none 
by  will  or  otherwise.  It  never  was  in  fact  part  of  Jacob  Clem- 
ent*s  estate,  nor  of  hb  children's,  nor  of  his  grandchildren's  who 
died  before  1891.  Nor  was  it  the  intent  of  Congrress  that  it 
should  be  so  considered,  for  if  it  was  first  made  de  jure  a  part 
of  Jacob  Clement's  estate  then  the  power  of  Congress  to  shut 
out  the  vested  property  rights  of  assignees,  creditors  and  others 
whose  claims  upon  the  estate  were  fixed  by  law  would  be  at 
least  extremely  doubtful.  There  was  not  only  no  such  intent, 
but  such  construction  was  carefully  guarded  against. 

The  act  made  no  express  provision  for  the  ascertainment 
of  the  next  of  kin,  or  of  the  proportions  in  which  they  were  to 
take.  As  a  matter  of  convenience,  instead  of  ascertaining  the 
facts  and  settling  the  question  of  distribution  that  we  have  now 
before  us,  or  committing  that  duty  to  the  Court  of  Claims,  the 
act  passed  the  fund  to  the  administratrix  de  bonis  non  of  the 
original  claimant  and  therefore  necessarily  to  the  proper  court 
of  his  domicile,  but  in  so  doing  it  dictated  the  scheme  of  distri- 
bution, which  was  expressly  to  be  to  the  next  of  kin,  and  by 
necessar}'  implication  such  next  of  kin  were  to  be  ascertained 
by  the  law  of  the  domicile.  The  "legal  disbursement"  of  the 
awards,  for  which  the  courts  that  granted  the  administrations 
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were  to  require  adequate  security,  can  only  mean  disbursement 
according  to  the  law  of  the  tribunal.  As  was  very  well  said  by 
Ashman,  J.,  in  the  first  adjudication  in  the  court  below,  ^^  The 
award  by  the  act  to  the  administratrix  of  the  decedent .... 
designated  the  person  whose  losses  were  the  efficient  motive 
for  the  gift  and  provided  an  agent  for  the  distribution  of  the 
fund ;  but  it  pointed  out  the  decedent  not  as  the  person  to 
whose  estate  the  fund  was  awarded,  but  simply  as  the  means 
of  identifying  the  proposed  recipients  of  the  gift." 

The  question  of  the  jurisdiction  of  the  orphans*  court,  under 
this  construction  of  the  act,  was  not  raised  in  the  case,  but  it 
would  not  be  insuperable.  The  ascertainment  of  the  next  of 
kin  to  the  decedent,  for  purposes  of  distribution,  is  within  the 
general  jurisdiction  of  the  court,  and  there  would  be  little  if 
any  stretch  of  it  in  including  such  ascertainment  with  reference 
to  a  fund  which,  though  not  part  of  the  decedent's  estate,  was, 
for  the  purpose  of  ascertaining  who  were  to  take,  to  be  treated 
as  if  it  were. 

The  fund  therefore  being  a  gift  to  the  next  of  kin,  vested,  at 
the  date  of  the  act,  in  those  then  living  who  were  the  next  of 
kin  to  Jacob  Clement,  according  to  the  law  of  Pennsylvania. 
The  appellants  were  his  great-granddaughters,  and  as  such  were 
entitled  to  participate  in  the  distribution.  The  facts  bring  the 
case  within  the  express  words  of  the  intestate  act  of  April  8, 
1888,  sec.  2,  art.  4,  cl.  B.,  P.  L.  816,  where  there  are  no  sur- 
viving children,  but  grandchildren  and  the  issue  of  deceased 
grandchildren,  ^^each  of  the  grandchildren  ....  shall  receive 
such  share  as  he  or  she  would  have  received  if  all  the  other 
gi-andchildren,  who  shall  then  be  dead  leaving  issue,  had  been 
living  at  the  death  of  the  intestate,"  and  by  clause  C  the  issue 
of  such  deceased  grandchildren  are  to  ^^  take  by  representation 
of  their  parents  respectively,  such  share  only  as  would  have 
descended  to  such  parent  if  they  had  been  living  at  the  death 
of  the  intestate."  By  the  scheme  of  this  act  when  all  the  de- 
scendants are  in  the  same  degree  they  take  per  capita  in  their 
own  right  and  not  by  representation,  but  when  there  are  de- 
scendants in  different  degrees,  those  in  the  class  nearest  to  the 
intestate  take  in  their  own  right,  and  the  remoter  ones  take  by 
representation  from  deceased  members  of  the  same  class  as  the 
nearest  survivors.     This  is  the  plain  meaning  of  the  act,  and  it 
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has  been  so  declared  in  Erout's  Ap.,  60  Pa.  880 ;  Eshleman's 
Ap.,  74  Pa.  42  (48),  and  Person^s  Ap.,  74  Pa.  121.  Distribu- 
tion in  the  present  case  therefore  should  be  made  to  the  next 
of  kin  of  Jacob  Clement  living  on  March  8,  1891,  to  be  ascer- 
tained by  the  law  of  Pennsylvania  in  the  same  manner  as  if  the 
fund  had  been  part  of  the  estate  of  said  Jacob.  The  four  living 
grandchildren  will  therefore  each  take  an  eleventh  in  their  own 
right  as  the  nearest  of  kin,  and  an  eleventh  will  go  to  the  rep- 
resentatives of  each  of  the  deceased  grandchildren  per  stirpes. 
This  was  the  distribution  made  first  by  the  learned  court  below, 
and  reported  in  150  Pa.  86,  which  maturer  consideration  con- 
vinces us  should  have  been  affirmed. 

As  this  appeal  results  in  a  re-distribution  to  the  advantage 
of  all  parties  entitled  under  it  to  share  in  the  fund,  it  is  only 
just  that  the  expenses  should  be  borne  in  common,  and  that 
they  should  include  the  counsel  fees  of  appellants. 

Decree  reversed,  and  record  remitted  for  re-distribution  in 
accordance  with  this  opinion.  The  costs  of  this  appeal  to  be 
paid  out  of  the  fund,  and  to  include  a  reasonable  counsel  fee 
to  appellants,  to  be  fixed  by  the  court  below. 


Commonwealth  ex  rel.  Sage  v.  Sage>  Appellant. 

[Marked  to  be  reported.] 

AUachfnerU--Extr(idUion-^uiHsdiction. 

The  courts  can  in  a  proper  case  surrender  an  alleged  criminal  to  the 
^sonrts  of  a  sister  state  for  trial,  but  they  cannot  compel  by  an  attachment 
A  resident  of  Pennsylvania  to  go  into  another  state  and  submit  himself  to 
the  jurisdiction  of  its  tribunals. 

Habeas  corpus— -ParefU  and  child^Oamity. 

Considerations  of  comity  do  not  require  die  courts  of  this  state  to  dis- 
miss the  parties  with  directions  to  proceed  to  another  state,  in  which  the 
contract  was  made,  or  the  parties  were  domiciled,  so  that  the  law  of  that 
state  may  be  administered  by  its  courts,  but  simply  that  our  couits  shall 
apply  the  same  rule  that  tlie  courts  of  the  proper  state  apply. 

To  a  writ  of  habeas  corpus  issued  by  a  father  to  secure  the  custody  of  a 
child,  the  respondent,  the  relator's  wife,  filed  an  answer  averring  that  the 
relator  was  not  a  fit  person  to  have  the  custody  of  the  child.  It  was  not 
denied  that  both  relator  and  respondent  had  been  previously  domiciled  in 
New  Jersey,  and  that  the  relator  continued  to  reside  there,  and  that,  under 
^the  laws  of  New  Jersey,  he  was  the  natural  guardian  of  the  child.    Held, 
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that  no  considerations  of  comity  justified  the  court  in  awarding  the  child 
to  the  relator,  without  inquinng  as  to  his  fitness  to  have  the  custody  of 

the  child. 

Argued  Jan.  11, 1894.  Appeal,  No.  119,  July  T.,  1893,  by 
defendant,  Hettie  Sage,  from  order  of  Q.  S.  Phila.  Co.,  in  favor 
of  relator,  Chas.  H.  Sage,  on  writ  of  habeas  corpus.  Before 
Sterrett,  C.  J.,  Williams,  McColltjm,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Habeas  coi-pus  for  custody  of  child. 

The  following  opinion  was  filed  by  Reed,  J. : 

^^  This  proceeding  was  begun  by  the  relator  who  avers  that 
both  he  and  the  respondent,  who  is  his  wife,  are  citizens  of  the 
state  of  New  Jereey,  and  that  Joyce  Sage,  their  child,  in  whose 
name,  as  next  friend,  he  also  petitions,  was  taken  by  the  re- 
spondent into  the  state  of  Pennsylvania,  to  avoid  service  of 
a  writ  of  habeas  corpus,  for  which  he  had  petitioned  in  New 
Jersey.  Upon  the  return  day  of  the  petition  filed  in  this  court, 
a  hearing  was  had.  No  written  return  was  entered,  but  the 
respondent  asked  orally,  through  her  counsel,  to  be  heard  upon 
the  merits  of  the  case.  It  was,  however,  admitted  that  up  to  a 
very  recent  time,  until  the  end  of  the  month  of  April,  the  parties 
were  domiciled  in  New  Jersey,  and  that  the  father's  domicile 
was  still  in  that  state ;  the  respondent  contended  and  the  rela- 
tor denied  that  the  former  left  her  husband's  home  for  just 
cause, — the  respondent  asserting  that  she  did  so  because  of  the 
brutal  treatment  on  his  part,  and  he  declaring  that  the  reason 
for  this  step  on  her  part  was  her  desire  to  avoid  the  service  of 
a  writ  of  habeas  corpus  in  New  Jersey.  The  relator  also  sub- 
mitted that  this  court  had  no  jurisdiction  in  the  case  except 
such  as  is  ancillary  to  that  of  the  courts  of  New  Jersey.  Upon 
these  facts  the  court,  holding  that  the  tribunals  in  New  Jersey 
were  those  to  which  application  should  be  made,  remanded  the 
child  temporarily  into  the  custody  of  the  respondent,  upon 
counsel  agreeing  to  go  before  the  judge  in  New  Jersey  tbe  fol- 
lowing day.  The  i-espondent  refused,  however,  to  do  so,  as 
appeal's  by  affidavit  subsequently  filed  by  relator. 

"The  respondent,  having  been  brought  in  by  attachment 
before  this  court,  and  the  parties  being  permitted  to  file  a  return 
tm  the  petition,  and  a  traverse  to  the  return,  the  question  of  the 
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custody  of  the  child,  Joyce  Sage,  again  arises.  It  is  not  nec- 
essary to  hold  that  even  one  who,  like  this  respondent,  has  been 
but  a  few  weeks  in  Pennsylvania,  cannot  appeal  to  the  courts 
of  this  state  to  hear  and  determine  upon  the  merits  the  points 
as  to  which  of  two  parents  is  a  suitable  custodian  of  the  child. 
But  certainly  the  reason  for  our  interference  should  be  clear 
and  strong.  The  child  in  question  is  upwards  of  nine  years  of 
age ;  the  father,  by  the  law  of  the  state  where  the  family  has 
always  been  domiciled,  until  within  a  month  ago,  and  which  he 
has  never  left,  is  the  legal  guardian  of  the  child,  and  when  that 
child  was  taken  from  him  he  was  prompt  in  his  appeal  to  the 
law  of  that  state.  It  was  only  when  he  could  not  get  service 
of  the  legal  process  of  that  state  that  he  resorted  to  this  Court. 
Considerations  of  comity  between  the  states  of  the  Union  are 
of  the  highest  importance,  and  suitors  should  be  made  to  un- 
derstand that  they  cannot,  without  good  reason,  shift  their . 
causes  from  one  jurisdiction  to  another,  except  where  such  right 
is  expressly  given  by  the  law.  State  lines  are  so  easily  over- 
leaped that  no  encouragement  should  be  given  to  attempts^  to 
take  litigation,  especially  in  domestic  controversies,  from  the 
forum  of  the  domicile,  whenever  caprice  or  design  may  incite 
the  litigant  And  most  particularly  when  legal  proceedings 
have  been  begun  at  home  should  courts  elsewhere  lend  their 
aid  to  tribunals  within  whose  jurisdiction  the  pai*ties  have  hith- 
erto lived." 

The  following  decree  was  entered : 

''  And  now,  June  14, 1898,  this  case  came  on  for  hearing, 
and  leave  being  granted  to  defendant  to  file  an  answer  and  to 
the  plaintiff  to  traverse  the  same,  and  it  having  been  admitted 
by  counsel  for  each  party,  both  at  the  present  hearing  and  that 
had  May  19,  1898,  that  the  petitioner,  Charles  H.  Sage,  and 
the  respondent,  Hettie  Sage,  were  formerly  domiciled  in  the 
state  of  New  Jersey  since  the  birth  of  the  child,  Joyce  M.  Sage, 
and  that  the  petitioner  has  continued  both  before  the  birth  of 
the  said  child  and  since  and  still  continues  to  be  domiciled  in 
the  state  of  New  Jersey,  and  it  having  been  also  admitted  by 
counsel  that  no  guardian  has  been  appointed  for  the  said  child 
io  New  Jersey,  or  elsewhere,  and  that  by  the  law  of  New  Jersey, 
the  petitioner  is  the  natural  guardian  of  the  said  ch^d,  [it  is  ad- 
judged and  decreed  in  order  that  the  court  may  show  the  con- 
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sideratioQ  due  to  the  law  of  another  state  of  this  Union,  and 
without  passing  upon  the  question  of  the  true  domicile  of  the 
respondent,  whether  in  Pennsylvania,  or  with  her  husband  in 
New  Jersey,  and  without  passing  upon  the  fitness  of  the  peti- 
tioner to  act  as  guardian  of  his  child,  that  the  child  be  remanded 
to  the  custody  of  the  petitioner,  her  guardian  under  the  law  of 
New  Jersey,  leaving  it  to  the  respondent  to  show  cause  in  any- 
proper  tribunal  of  that  state  why  another  disposition  should  be 
made  as  to  the  custody  of  said  child.]  "  [7] 

Defendants'  answer,  recited  above,  averred  that  the  relator 
^^  neglected  his  duty  as  husband  and  father  in  the  proper  be- 
havior and  support  of  both  herself  and  child  by  frequent 
absence  and  neglect."  She  also  specified  one  instance  of  threat- 
ened and  attempted  violence  to  herself. 

Errors  asiiffned  were  (1)  that  the  proceedings  of  the  court 
below  were  irregular  and  illegal ;  (2)  that  the  petition  for  the 
habeas  corpus  was  by  a  nonresident,  unsupported  by  a  proper 
jurat ;  (3)  in  withholding  jurisdiction  of  the  case  after  the  al- 
lowance of  the  writ  of  habeas  corpus  ;  (4)  in  not  giving  a  hear- 
ing to  the  mother  of  the  child  on  the  merits,  and  as  to  the 
proper  welfare  of  the  child  in  all  respects  with  her,  and  as  to 
the  choice  of  the  child  herself,  remaining  with  her,  and  in  pass- 
ing over  the  question  as  to  the  fitness  of  the  father,  which  was 
denied ;  (5)  in  ordering  that  the  child  should  be  taken  into 
New  Jersey ;  (6)  in  ordering  an  attachment  to  issue  against 
the  mother  and  her  uncle,  George  M.  Sherman,  and  their  ar- 
'  rest  thereunder  for  an  alleged  contempt  upon  the  mere  state- 
ment and  petition  of  the  learned  counsel,  viz.,  John  Weaver^ 
Atty.  for  Chas.  H.  Sage,  supported  by  no  affidavit  and  preceded 
by  no  proof  of  contempt  in  the  premises ;  (7)  portion  of  order» 
as  in  brackets  above,  quoting  it. 

Aaron  Thompson  and  John  W.  Jennings^  for  appellant. — The 
virtue  of  the  writ  of  habeas  corpus  is  lost  if  the  liberty  of  a  child 
is  thus  taken  away  against  her  choice  and  without  hearingr. 
The  father  is  not  entitled  to  the  custody  of  his  child  if  he  is 
personally  unfit  for  such  a  trust,  and  although  the  parties  were 
domiciled  in  different  states :  Com.  v.  Addicks,  5  Bin.  520 ; 
Com.  V.  Demot,  7  Phila.  624;  State  v.  Stigall,  2  Zab.  286 ;  Ben- 
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net  V.  Bennet,  2  Beas.  114 ;  English  v.  English,  4  Stewart,  543. 
Certiorari  brings  up  the  regularity  of  habeas  corpus  for  re- 
view: Gosline  v.  Place,  82  Pa.  520;  Ewing  v.  Thompson,  48 
Pa.  878 ;  Ewing  v.  Filley,  48  Pa.  884. 

John  Weaver^  John  Sparhawk^  Jr,^  with  him,  for  appellee. — 
This  court  has  no  jurisdiction  to  review  the  decision  of  the 
court  of  quarter  sessions  upon  a  habeas  corpus  issued  by  that 
court  to  determine  the  custody  of  a  child :  Com.  ex  rel.  Rohn 
V.  Kryder,  1  Penny.  148;  Act  of  April  4, 1887,  §  2,  P.  L.  878. 
The  Supreme  Court  will  not  review  the  discretion  of  the  court: 
Eennniger  v.  Thompson,  6  S.  &  R.  1 ;  Loretto  Road,  29  Pa.  850 ; 
DufiPs  Road,  66  Pa.  469;  Com.  v.Demott,  64  Pa.  807. 

An  order  for  the  surrender  of  a  child  will  be  enforced  by  at- 
tachment :  Com.  V.  Reed,  59  Pa.  425. 

In  Com.  V.  Addicks,  5  Bin.  520,  a  careful  examination  of  the 
case  does  not  verify  the  statement  that  the  parties  were  domi- 
ciled in  different  states.  The  parties  must  have  been  domiciled 
in  this  state,  for  they  were  divorced  by  the  court  of  common 
pleas  of  this  county,  but  one  month  before  the  hearing  of  the 
habeas  corpus  issued  by  the  Supreme  Court. 

In  Com.  ex  rel.  v.  Demot,  7  Phila.  624,  the  child  was  five 
years  old,  and  the  father,  the  relator  having  deserted  his  wife 
and  child,  had  been  arrested  by  the  guardians  of  the  poor,  and 
the  quarter  sessions  had  made  an  order  on  him  for  their  sup- 
port. He  then  applied  to  this  court  for  the  writ  of  habeas 
corpus. 

The  father  is  entitled  to  the  custody  of  the  child :  Fitler  v. 
Fitler,  2  Phila.  872;  Snyder  v.  Snyder,  11  Lancaster  Bar,  68; 
Bennet  v.  Bennet,  2  Beas.  114 ;  Baird  v.  Baird  &  Torrey,  21 
N.  J.  884. 

Aar(m  Thompson  and  John  W.  Jennings^  for  appellant,  in 
i-eply. — ^It  seems  that  in  a  proper  case,  where  the  equity  of  the 
party  who  seeks  relief  is  clearly  made  out,  where  it  affords  the 
only  means  of  averting  an  injustice,  all  the  effects  of  a  writ  of 
error  may  be  given  to  a  certiorari.  The  certiorari  brings  up 
the  record  showing  the  nature  of  the  application  and  judgment. 
And  it  is  a  familiar  principle  that  the  possession  of  discretion- 
ary power  does  not  justify  its  improvident  and  excessive  use : 
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Grubb's  Ap.,  82  Pa.  28,  82 ;  Com.  v.  Newton,  1  Grant,  468  ; 
Hummell  v.  Bishoff,  9  Watts,  416. 

It  becomes  necessaiy  to  ascertain  with  precision  the  nature 
of  the  contempt  involved  and  the  nature  of  the  commitment  for 
that  contempt.  There  are  two  classes  of  contempt :  (1)  Act- 
ual contempt  in  the  face  of  the  court,  such  as  disrespectful  or 
insulting  language  or  behavior  in  the  presence  of  the  court 
(2)  Constructive  contempt  by  disobedience  to  the  process  of 
the  court :  Williamson  v.  Lewis,  89  Pa.  16. 

Opinion  by  Me.  Justice  Williams,  March  26, 1894 : 
The  writ  of  habeas  corpus  in  this  case  seems  to  have  been 
resorted  to  as  an  extradition  proceeding,  and  to  have  been 
treated  as  such  throughout.  The  relator  is  a  resident  of  New 
Jersey.  His  wife,  the  respondent,  and  their  infant  daughter, 
now  about  ten  years  old,  resided  with  him  in  that  state,  until 
their  separation  in  January,  1898.  Each  accuses  the  other  of 
abandonment,  and  of  having  brought  about  the  sepamtion.  Af- 
ter four  months,  the  relator,  without  having  contributed  any- 
thing towards  the  support  of  his  wife  and  child  meantime,  comes 
into  Pennsylvania  for  the  purpose  of  taking  the  daughter  from 
her  mother  by  asserting  his  legal  right  to  her  custody  under 
the  laws  of  New  Jersey.  If  he  has  such  legal  right,  it  is  his 
duty  to  show  it  in  the  forum  into  which  he  comes ;  and  if  there 
is  any  reason  why  that  right  ought  not  now  to  be  asserted,  the 
respondent  may  properly  set  it  up  in  her  return  to  the  writ. 
If  an  issue  of  law,  or  of  fact,  is  thus  raised,  it  must  be  heard 
and  decided  in  the  court  out  of  which  the  writ  issued.  If 
the  right  asserted  is  found  to  exist,  and  no  sufficient  reasons 
are  shown  for  refusing  to  enforce  it,  the  court  will  award  the 
custody  of  the  child  accordingly,  and  the  relator  will  be  pei*^ 
mitted  to  withdraw  it  from  the  jurisdiction  of  the  court  making 
the  decree.  But  if  the  right  alleged  is  not  shown  to  exist,  or 
if,  being  shown,  it  appeai-s  on  all  the  evidence  to  have  been 
parted  with  by  agreement,  or  forfeited  by  misconduct,  or  to 
be  one  that,  for  the  sake  of  the  child,  ought  not  to  be  en- 
forced, the  court  will  decline  to  interfere  and  the  writ  will  be 
dismissed,  or  a  decree  made  formally  awarding  the  custody  to 
the  respondent. 

In  this  case  the  writ  was  made  returnable  on  the  12th  day  of 


Digitized  by 


Google 


COMMONWEALTH  v.  SAGE,  AppeUant  405 

1894.]  Opinion  of  the  Court. 

May.  On  that  day  the  bearing  was  continued  till  the  19th. 
It  was  then  again  continued ;  but  on  the  following  day  one  of 
the  counsel  for  the  relator  came  into  court  with  a  suggestion 
signed  by  himself  and  not  sworn  to  by  any  one,  in  which  he  re- 
cited an  order  made  by  the  learned  judge  of  the  court  below, 
requiring  the  respondent  and  a  relative  with  whom  she  boarded, 
by  the  name  of  Sherman,  to  take  the  child  Joyce  Sage  into  the 
state  of  New  Jersey  "for  the  purpose  of  having  a  writ  of 
habeas  coi-pus  served  upon  them,  as  all  parties  being  domiciled 
in  New  Jersey,  were  subject  to  the  jurisdiction  of  the  courts  of 
New  Jersey."  He  further  recited  a  promise  to  obey  the  order 
so  made,  and  a  neglect,  by  the  respondent  and  Sherman,  to  obey 
the  "  orders  and  mandate  of  this  court ; ''  and  concluded  with 
a  prayer  for  an  attachment  against  both.  Without  any  rule  to 
show  cause,  or  notice  to  the  parties  whose  liberty  was  at  stake, 
an  attachment  was  immediately  issued,  on  which  an  arrest  was 
made,  from  which  the  parties  were  relieved  on  the  22d  day  of 
^&7  by  giving  bail  in  the  sum  of  fifteen  hundred  dollars  each. 
The  order  for  the  attachment  is  quite  as  unique  as  the  petition. 
It  recites  that  '*It  appearing  by  the  record  that  the  respon- 
dent Hettie  Sage  and  one  George  W.  Sherman,  is  in  contempt; 
and  it  also  appearing  that  Charles  H.  Sage  has  moved  for  an 
attachment  against  the  said  Hettie  Sage  and  George  W.  Sher- 
man for  said  contempt,"  and  that  verbal  notice  has  been  given 
to  respondent's  counsel  that  an  attachment  would  be  moved 
for;  and  upon  this  basis  it  directs  an  attachment  to  issue,  and 
that  Hettie  Sage  and  George  W.  Sherman  be  brought  forthwith 
into  court  to  answer  for  said  contempt. 

Now  the  record  does  not  show  that  these  parties  were  in  con- 
tempt, or  were  even  charged  with  contempt.  The  petition  re- 
cites an  order  upon  the  respondent  to  take  the  child  into  New 
Jersey  and  submit  her  right  to  its  custody  to  the  courts  of  that 
state,  but  neither  the  docket  entries  nor  the  files  show  the  ex- 
istence of  such  an  order.  It  was  never  made.  The  court  had 
no  legal  right  to  make  it.  The  respondent  would  have  been 
guilty  of  no  contempt  for  disregarding  it,  if  it  had  been  made. 

The  courts  can  in  a  proper  case  surrender  an  alleged  criminal 
to  the  courts  of  a  sister  state  for  trial,  but  they  cannot  compel 
a  resident  of  Pennsylvania  to  go  into  another  state  and  submit 
himself  to  the  jurisdiction  of  its  tribunals  by  an  attachment 
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Whether  the  order  set  out  in  the  petition  was  actually  made 
or  not  is  therefore  a  matter  of  no  consequence.  If  it  was  made, 
it  was  a  nullity.  If  it  was  not  made,  then  there  is  no  founda- 
tion for  the  charge  of  contempt ;  so  that  in  either  event  the  at- 
tachment must  be  set  aside  and  all  that  has  been  done  under  it 
must  fall. 

But  a  final  decree  was  made  on  the  14th  day  of  June,  1898, 
awarding  the  custody  of  this  child  to  her  father,  and  the  reman- 
ing question  is  whether  this  decree  should  stand. 

The  record  shows  that  the  respondent  made  her  answer  oi 
return  to  the  writ  on  the  same  day  on  wliich  she  was  relieved 
from  the  custody  of  the  sheriff  by  entering  bail.  Three  days 
later,  which  was  the  25th  day  of  May,  the  relator  made  a  formal 
traverse  of  the  answer.  Issues  of  fact  were  thus  made  up  for 
trial  and  determination  by  the  court  below.  If  the  facts  stated 
in  the  answer  were  true,  the  relator  was  unfit  to  have  the  cus- 
tody of  his  child.  If  they  were  false,  he  was  entitled  to  such  cus- 
tody. A  decree  should  have  rested  on  a  determination  of  this 
issue,  but  the  decree  before  us  did  not.  It  set  forth  the  ad- 
mission by  counsel  that  both  parties  had  been  previously  domi- 
ciled in  New  Jersey  and  that  the  relator  continued  to  reside 
there ;  that  no  guardian  had  been  appointed  for  the  child ;  that 
the  relator  was,  by  the  laws  of  the  state  of  New  Jersey,  the  nat- 
ural guardian ;  and  ^^  in  order  that  the  court  may  show  the 
consideration  due  to  the  law  of  another  state  of  this  Union,  and 
without  passing  upon  the  question  of  the  true  domicile  of  the 
respondent,  whether  in  Pennsylvania  or  with  her  husband  in 
New  Jersey,  and  without  passing  upon  the  fitness  of  the  peti- 
tioner to  act  as  guardian  of  the  child,"  it  directed  that  the  child 
be  remanded  to  the  custody  of  the  petitioner,  and  that  the  moth- 
er must  go  into  another  state  to  have  the  question  of  his  fitne^ 
considered  and  determined.  We  recognize  the  demands  of 
comity,  and  our  courts  should  be,  as  they  are,  always  ready  to 
accede  to  them ;  but  comity  requires  of  us  that  we  administer 
the  laws  of  another  state  between  suitors  in  our  own  courts 
whenever  this  becomes  necessary  to  the  proper  administration 
of  justice  in  the  particular  case.  It  does  not  require  us  to  dis- 
miss the  parties  with  directions  to  proceed  to  Maine  or  Cali- 
fornia or  some  other  state,  in  which  the  contract  was  made,  or 
the  paiiies  were  domiciled,  so  that  the  law  of  a  given  state  may 
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be  administered  by  the  courts  of  that  state ;  but  simply  that  we 
shall  apply  the  same  rule  that  the  courts  of  the  proper  state 
would  apply.  This  was  all  that  comity  required  of  the  court 
below  in  this  case. 

The  return  to  the  writ  of  habeas  corpus,  and  the  traverse 
thereof  by  the  relator,  raised  no  question  under  the  law  of  New 
Jersey.  If  they  had  done  so,  and  the  rule  in  that  state  differed 
from  ours  on  the  question  so  raised,  the  court  should  have  fol- 
lowed the  New  Jersey  rule.  But  the  question  raised  on  the 
record  was  one  of  fact.  The  validity  of  the  marriage  under 
the  laws  of  New  Jersey  was  not  denied.  It  was  not  denied  that 
the  relator  was  the  father  of  Joyce  Sage,  nor  that  under  the 
laws  of  New  Jersey  he  was  her  natural  guardian.  But  conced- 
ing all  this,  the  respondent  denied  that  he  was  a  fit  person  to 
have  the  custody  of  this  young  girl.  This  was  the  only  ques- 
tion before  the  court  below,  and  it  was  the  legal  right  of  the 
respondent  to  insist  on  its  decision  before  her  young  daughter 
should  be  taken  from  her.  If  her  contention  was  sustained, 
then,  under  the  laws  of  New  Jei-sey  as  well  as  the  laws  of  Penn- 
sylvania, she  was  entitled  to  retain  the  child :  Bennet  v.  Ben- 
net,  2  Beas.  114 ;  Commonwealth  v.  Addicks,  5  Bin.  520 ; 
Commonwealth  v.  Smith,  1  Brewster,  648.  The  legal  right  of 
the  father  must  yield  to  considerations  affecting  the  welfare  of 
the  child.  The  pi^esent  condition  and  the  future  prospects 
and  advantage  of  the  child  should  be  considered ;  and  where 
the  child  is  of  sufficient  intelligence,  its  preferences  and  attach- 
ments should  be  consulted  before  the  question  of  its  custody 
is  determined. 

The  decree  committing  Joyce  Sage  to  the  custody  of  the  re- 
lator does  not  rest  on  a  determination  of  any  question  that  was 
before  the  court  below,  and  for  that  reason  it  must  be  reversed 
at  the  cost  of  the  relator.  The  record  is  remitted  with  a  di- 
rection that  the  case  be  heard  upon  the  issue  made  up  by  the 
return  to  the  writ  and  the  formal  traverae  of  the  same. 
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Wheeler  o.  Real  Estate  Title  Ins.  &  Trust  Co., 
Appellant. 

insurance^Policy—SubsequetU  municipal  lien. 
tie  iDsnrance  company  issued  a  policy  upon  a  mortgage  and  cove- 
to  indemnify  the  holder  against  **  all  loss  by  reason  of  defects  or 
ketableness  of  the  title  to  the  estate  or  interest  insured  or  because 
9  or  incumbrances  charging  the  same  at  the  date  of  this  policy,  sav- 
I  defects,  liens  or  incumbrances  excepted  in  schedule  B.**  Sched- 
sot  forth  the  **  estates,  defects,  or  objections  to  title,  and  liens, 
s  and  incumbrances  thereon,  which  do  or  may  now  exist  and  against 
the  company  does  not  agree  to  insure  or  indemnify.  ( 1)  Unmai'ket- 
by  reason  of  the  possibility  of  mechanics^  and  municipal  liens  is 
sd  from  this  insurance,  but  actual  losses  by  reason  of  such  lions 
eason  of  the  noncompletion  of  the  building  now  in  process  of  ereo- 
the  premises,  unless  said  building  should  happen  to  be  destroyed 
,  are  hereby  insured  against.  ^^  Three  years  after  the  date  of  the 
municipal  work  was  done  for  which  claims  were  filed.  HM^ 
ich  claims  were  neither  a  charge  on  the  property  at  the  date  of  the 
nor  became  so  within  the  period  provided  for  in  schedule  B ;  and 
By  were  not  within  the  policy,  and  created  no  cause  of  action  un- 


rued  Jan.  16,  1894.  Appeal,  No.  132,  July  T.,  1893,  by 
lant,  from  judgment  of  G.  P.  No.  1,  Phila.  Co.,  on 
It  for  plaintiff,  Susan  Farnum  Wheeler.  Before  Stbb- 
C.  J.,  Gebbn,  McCollum,  Mitchell  and  Fell,  JJ. 
sed. 

umpsit  on  policy  of  title  insurance.     Before  Bb£gy,  J. 
)  material  portion  of  the  policy  was  as  follows : 
his  policy  of  insurance  witnesseth  that  the  Real  Estate 
Insurance  &  Trust  Company  of  Philadelphia,  in  consider^ 
of  the  sum  of  six  x'W  dollars  to  it  paid  by  Frank  A.  Mul- 

covenants  that  it  will  indemnify,  keep  harmless,  and 
\  the  said  Frank  A.  MuUikin  and  all  persons  claiming  the 

and  property  hereinafter  mentioned  under  him  by  de- 
will,  or  under  the  intestate  laws,  and  all  persons  to  whom 
olicy  may  be  transferred  with  the  assent  of  this  company, 
ed  by  the  signature  of  its  proper  officer  indorsed  thei*eon^ 
ill  loss  or  damage  not  exceeding  one  thousand  three  hun- 


Digitized  by 


Google 


WHEELER  V.  TRUST  CO.,  Appellant.  409 

1894.]  Statement  of  Facts — Opinion  of  the  Court. 

dred  dollars  which  the  said  insured  shall  sustain  by  reason  of 
defects  or  unmarketableness  of  the  title  of  the  insured  to  the 
estate,  mortgage,  or  interest  described  in  schedule  A,  hereto 
annexed,  or  because  of  liens  or  incumbrances  charging  the  same 
at  the  date  of  this  policy ;  saving  the  defects,  objections,  liens, 
or  incumbrances  excepted  in  schedule  B. 

"  SCHBDITLB  B. 

^^  Showing  estates,  defects,  or  objections  to  title,  and  liens, 
charges,  and  incumbrances  thereon,  which  do  or  may  now  exist 
and  against  which  the  company  does  not  agree  to  insure  or  in- 
demnify. (1)  Unmarketability  by  reason  of  the  possibility  of 
mechanics'  and  municipal  liens  is  excepted  from  this  insurance, 
but  actual  losses  by  reason  of  such  liens  or  by  reason  of  the 
noncompletion  of  the  building  now  in  process  of  erection  on 
the  premises  (unless  such  building  should  happen  to  be  de- 
stroyed by  fire)  are  hereby  insured  against  The  company  also 
guarantees  the  erection  and  completion  of  said  building  in  ac- 
cordance with  specification  dated  September  12, 1888,  filed  and 
made  part  of  the  application  by  the  insured." 

The  policy  was  issued  in  1888.  In  1891,  municipal  work 
(first  paving)  was  done,  for  which  claims  were  filed  as  a  lien 
against  the  property.  Suit  was  brought  upon  the  policy  to  re- 
cover the  amount  of  these  claims.  Binding  instruction  for 
plaintiflE  was  given. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Error  a$8igned  was  above  instruction,  quoting  it. 

John  Q-.  Johnson^  Emil  Bosenberger  with  him,  for  appellant. — 
It  is  not  possible  to  import  into  a  contract  indemnifying  against 
certain  kinds  of  liens  another  contract  indemnifying  against  an 
entirely  different  kind  of  lien,  because  of  a  provision  that  an 
intangible  loss,  accruing  by  reason  of  the  liens  insured  against, 
shall  not  be  covered,  but  that  an  actual  loss  shall. 

(7.  Berkeley  Taylor^  for  appellee,  cited  Phila.  Tool  Co.  v. 
Assurance  Co.,  132  Pa.  236. 

Opinion  by  Me.  Justice  Mitchell,  March  26, 1894 : 
The  policy  was  upon  a  mortgage,  and  the  covenant  in  it  was 
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to  indemnify  the  holder  against  ^^  all  loss  ....  by  reason  of 
defects  or  unmarketableness  of  the  title  to  the  estate  or  interest 
insured  ....  or  because  of  liens  or  incumbrances  charging 
tlie  same  at  the  date  of  this  policy."  A  building  was  then  in 
process  of  erection  on  the  mortgaged  premises,  and  is  so  set 
forth  in  the  policy.  While  it  was  in  progress  and  for  six  months 
afterwards,  the  possibility  of  the  filing  of  mechanics'  liens  which 
would  relate  back  to  the  commencement  of  the  building  and 
thus  antedate  the  mortgage,  created  a  twofold  danger.  First,  it 
was  a  defect  in  the  title  which  might  make  it  unmarketable  as 
a  first  incumbrance,  and  if  the  holder  was  compelled  to  sell  it 
he  could  only  do  so  at  a  loss ;  and  secondly  in  case  of  a  sale  of 
the  property  the  mechanics'  liens  would  have  priority  in  the 
distribution  of  the  proceeds,  and  the  mortgage  might  have  to 
bear  a  deficiency.  The  covenant  already  quoted,  insured 
against  both  these  losses,  but  as  the  insurer  was  not  willing  to 
undertake  the  indefinite  liability  of  the  first,  a  clause  was  added, 
^^  saving  the  defects,  liens  or  incumbrances  excepted  in  sched- 
ule B."  This  was  clearly  a  restriction  of  the  liability  previously 
assumed  and  was  not  intended  to  create  any  new  liability  of  its 
own.  Turning  to  schedule  B  we  find  that  it  sets  out  ^^  defects 
or  objections  to  title,  and  liens,  charges  and  incumbrances  there- 
on, which  do  or  may  now  exist,  and  against  which  the  company 
does  not  agree  to  insure,"  and  first,  ^^  unmarketability  by  reason 
of  the  possibility  of  mechanics'  and  municipal  liens  is  excepted 
from  insurance."  Possibility  of  liens,  to  affect  marketability, 
must  of  course  be  a  present  possibility.  A  future  possibility 
of  liens  can  never  be  escaped  in  any  case,  and  therefore  cannot 
make  a  title  unmarketable.  But  ^^  actual  losses  by  reason  of 
such  liens  ....  are  insured  against,"  and  "  such  liens  "  are 
those  already  refen-ed  to,  those  having  a  present  possibility. 
The  meaning  of  this  language  does  not  admit  of  doubt.  The 
main  covenant  includes  several  classes  of  liabilities;  schedule 
B  excepts  one  class,  unmarketability  by  reason  of  possibility  of 
liens;  but  by  an  exception  to  the  exception,  prevents  the  ex- 
clusion of  actual  losses  by  such  liens.  That  is,  should  a  me- 
chanic's lien  intervene,  the  insurer  will  not  indemnify  for  the 
loss  from  the  unmarketability  of  the  mortgage  thereby  caused, 
but  will  make  good  any  actual  loss,  such  as  the  deficiency  of  the 
fund  to  satisfy  the  mortgage  after  payment  of  the  lien. 
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The  general  intent  and  effect  of  the  whole  policy  were  to 
insure  the  mortgage  as  a  valid  security  both  as  to  title  and  in- 
cumbrances. As  to  title,  all  defects  were  included  except  the 
one  of  unmarketability  by  reason  of  possibility  of  liens ;  as  to 
liens  or  incumbrances,  only  those  were  included  which  come 
under  either,  first,  the  main  covenant,  those  actually  charging 
the  property  at  the  date  of  the  policy,  or  secondly,  under  sched- 
ule B,  mechanics'  or  municipal  claims  **  which  do  or  may  now 
exist ''  at  the  same  date,  to  wit,  inchoate  mechanics'  liens  which, 
though  not  yet  in  actual  existence,  may,  within  six  months  of 
the  completion  of  the  building,  spring  up  and  acquire  an  ex- 
istence as  of  a  date  prior  to  the  policy.  Not  until  by  the  lapse 
of  time  the  danger  of  such  liens  should  be  passed,  would  the 
mortgage  be  secure  as  a  first  incumbrance.  Before  so  secure 
there  was  the  danger  not  only  of  mechanics'  but  also  of  muni- 
cipal liens  intervening.  The  latter  were  therefore  classed  with 
the  former,  and  actual  loss  by  reason  of  either  was  insured 
against.  But  there  is  no  covenant  or  language  indicating  any 
intent  to  go  beyond  that  limit  of  time,  and  to  assume  a  general 
liability  to  indemnify  against  possible  future  incumbrances,  mu- 
nicipal or  other. 

The  policy  was  executed  in  1888.  The  municipal  work  for 
which  the  claims  in  question  were  filed  was  not  done  till  1891. 
Such  claims  were  neither  a  charge  on  the  property  at  the  date 
of  the  policy,  nor  became  so  within  the  period  provided  for  in 
schedule  B.  They  were  not  within  the  policy  at  all  and  creat- 
ed no  cause  of  action  under  it 

Judgment  reversed. 
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27  SO    *20 


8UiiuU9--Ootutrtustion--'8ubstUtUion  of  words—Act  of  April  13,  1854— 
Opening  of  streets  in  city  of  Lancaster— Remedy— Mandamus, 

The  word  "  county/^  which  is  the  one  hundred  and  eighteenth  word  in 
§  3  of  the  act  of  April  13, 1854,  P.  L.  852,  is  a  clerical  mistake  for  the  word 
"  dty,^^  apparent  on  the  face  of  the  act. 

The  remedy  under  the  act  of  April  18,  1854,  P.  L.  852,  by  the  county, 
to  recover  money  from  the  city  of  Lancaster  for  opening  streets,  may  be 
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either  by  assumpsit  or  bill  in  equity ;  but  the  remedy  by  mandamus  is 
not  appropriate. 

SlattUe  of  HmiicUions^Accaunis — CondiUon  precedent— Act  of  1854. 

The  act  of  April  13,  1854,  P.  L.  852,  relating  to  accounts  between  the 
city  of  Lancaster  and  the  county  of  Lancaster,  contemplates  yearly  settle- 
ments and  the  striking  of  a  balance  once  every  twelve-month.  If  the 
county  has  not  kept  the  account  directed  by  the  act,  the  court  i^  ill  state  an 
account,  and  will  not  allow  recovery  for  any  items  which  had  accrued  six 
yeara  prior  to  the  date  of  the  suit. 

The  direction  in  the  act  that  the  county  shall  keep  an  account  with  the 
city  is  merely  directory,  and  is  not  a  condition  precedent  either  to  the 
county^s  right  to  sue,  or  its  right  to  recover. 

Argued  Feb.  12, 1894.  Appeal,  No.  818,  Jan.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Lebanon  Co.,  Dec.  T^  1891, 
No.  170,  on  verdict  for  plaintiff.  Before  Stbbeett,  C.  J., 
Obee^,  Williams,  Mitchell  and  Fell,  JJ.    AflSrmed. 

Assumpsit  to  recover  moneys  paid  for  opening  streets  or 
alleys  in  the  city  of  Lancaster. 

The  claim  was  based  upon  the  act  of  April  18, 1854,  P.  L. 
852,  the  material  portions  of  which  were  as  follows : 

*'  Sec.  1.  That  the  Court  of  Quarter  Sessions  of  Lancaster 
County  shall  have  the  power  to  authorize  the  extension  and 
opening  of  all  streets  and  alleys  within  the  city  of  Lancaster, 
in  the  manner  directed,  by  and  under  the  provisions  of  the 
general  road  laws  of  this  commonwealth,  except  so  far  as  the 
same  may  be  herein  altered  or  supplied. 

^^  Sec.  3.  That  the  commissioners  of  Lancaster  county  shall 
open  an  account  with  the  city  of  Lancaster,  showing  the  amount 
contributed  by  said  city  within  the  past  two  years,  towards 
opening  roads  and  erecting  and  repairing  bridges  in  said  county, 
and  the  amount  di*awn  from  the  county  treasury  within  the 
same  period  for  opening  streets  or  alleys  in  said  city,  to  which 
account  shall  be  charged  or  credited,  from  time  to  time  here- 
after, the  sums  contributed  or  received  by  said  city  for  said 
purposes,  and  any  damages  that  may  be  incurred  by  the  open- 
ing and  extending  of  streets  and  alleys,  while  the  balance  on 
said  account  is  against  the  city,  shall  be  payable  out  of  the 
treasury  of  said  county^  and  be  reimbursable  out  of  the  county 
treasury  only  when  the  balance  shall  be  in  favor  of  said  city, 
and  to  the  extent  of  such  balance." 
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Verdict  for  plaintiff  for  $125,612.89,  subject  to  the  following 
points  reserved:  (1)  Whether  upon  the  uncontradicted  evi- 
dence the  plaintiff  is  entitled  to  recover  at  all.  (2)  If  entitled 
to  i-ecover,  whether  the  statute  of  limitations  is  a  valid  pai*tial 
defence. 

The  court  subsequently  entered  judgment  for  $74,584.34,  in 
the  following  opinion  by  McPherson,  J. : 

**By  section  8  of  the  act  of  May  8, 1850,  P.  L.  751,  it  was 
provided,  inter  alia,  that  all  damages  caused  by  the  laying  out 
of  any  street  or  alley  in  the  city  of  Lancaster  should  be  paid, 
not  by  the  county  but  by  the  city.  This  of  course  included 
damages  for  injuring  or  removing  buildings  as  well  as  for  the 
taking  of  land. 

**  The  act  of  1864,  P.  L.  852,  which  repealed  section  8  of  the 
act  of  1850,  relieved  the  city  to  some  extent.  It  left  it  liablOi 
as  under  the  act  of  1850,  for  all  damages  caused  by  injuring  or 
removing  buildings,  but  allowed  it  to  apply  to  the  payment  of 
damages  for  land  taken  a  certain  proportion  of  the  county  tax 
collected  from  the  taxpayers  of  the  city.  This  is  the  substance 
of  the  act  although  the  result  just  stated  is  reached  by  a  some- 
what roundaboiit  process.  The  method  adopted  by  the  act  is 
this :  The  county  is  made  primarily  liable  to  the  landowner  for 
the  damages  caused  by  taking  his  land,  the  city  continuing  to 
be  liable,  both  first  and  last,  for  the  damages  caused  by  injuring 
and  removing  buildings.  In  any  given  year  the  amount  thus 
advanced  by  the  county  (and  it  is  really  nothing  more  than  an 
advance  on  behalf  of  the  city)  is  charged  against  the  city,  and 
the  city  is  then  credited  with  the  proportion  of  county  tax  which 
its  taxpayers  have  contributed  towards  opening  roads  and  erect- 
ing and  repairing  bridges  in  the  county.  If  the  difference  is  in 
favor  of  the  city  it  is  entitled  to  be  pai(\  in  money  (which  it 
may  recover  by  suit  if  necessary),  or  to  have  a  credit  carried 
over  to  the  next  year,  but  if  the  difference  is  in  favor  of  the 
county,  i.  e.,  if  the  city  has  spent  in  advance  a  part  of  its  pro- 
portion of  the  county  tax  for  the  next  year,  then  the  damages 
fur  land  taken  (as  between  the  county  and  the  city)  are  no 
longer  to  be  paid  by  the  county  but  by  the  city,  until  there  is 
again  a  balance  in  favor  of  the  city,  whereupon  these  damages 
are  once  more  to  be  paid  by  the  county,  but  (as  between  the 
county  and  the  city)  only  '  to  the  extent  of  such  balance.' 
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'^  It  seems  quite  clear  that  this  simply  amounts  to  allowing 
the  city  to  draw  back  a  varying  sum  each  year  from  the  county 
tax,  and  to  use  it  in  payment  for  land  taken  in  opening  streets. 
But  the  landowner  is  not  bound  to  inquire  into  the  state  of  the 
accounts  between  the  county  and  city  and  to  look  to  one  or  the 
other  as  the  balance  may  be  found  to  incline.  As  between  the 
county  and  the  landowner  the  county  is  made  primarily  liable 
to  any  extent  which  viewers  and  juries  may  determine ;  but,  as 
between  the  county  and  the  city,  the  county  is  only  bound  to 
pay  for  this  particular  purpose  a  varying  proportion  (but  one 
easily  calculated)  year  by  year,  of  the  city's  contribution  to  the 
county  tax.  If  this  proportion  is  not  enough  to  repay  the 
county  its  advances  to  the  landowners,  one  of  two  things  may 
be  done :  Either  the  balance  against  the  city  may  be  carried 
over  for  a  year  or  for  several  years  in  the  hope  that  succeeding 
credits  may  restore  the  equilibrium ;  or  if  the  balance  is  so 
large  that  this  would  involve  a  delay  the  county  considers  un- 
reasonable, an  action  may  be  brought  to  recover  what  is  due, 
and  a  new  starting  point  for  the  future  accounting  may  be 
reached.  Indeed,  there  is  a  third  course  which  the  county 
may  adopt  if  it  sees  proper :  It  may  sue  for  any  balance  in  its 
favor,  whether  large  or  small,  but  ordinarily  we  presume  so 
strict  a  settlement  would  not  be  insisted  upon. 

'^  In  brief,  the  act  makes  the  county  the  paymaster  for  land 
taken,  and  requires  it  to  advance  to  the  landowner  whatever 
may  be  needed  for  this  purpose,  whether  the  city  is  its  debtor 
or  its  creditor ;  but,  as  between  the  city  and  the  cpunty,  the 
county  is  only  bound  to  pay — or  perhaps  to  speak  more  accu- 
rately, to  pay  back — the  city's  due  proportion  of  the  county 
tax.  This  proportion  the  county  controls,  for  it  has  the  money 
in  its  own  hands ;  whatever  sum  it  pays  beyond  this  is  really 
lent  to  the  city — ^lent  by  compulsion  of  the  statute,  and  in  our 
opinion  may  be  recovered  by  suit. 

"  This  view  of  the  act  of  1864  is  only  a  restatement  in  other 
language  of  the  construction  already  announced  by  the  Supreme 
Court  in  Lancaster  County  v.  Frey,  128  Pa.  598,  as  a  few  ex- 
tracts from  the  opinion  will  show.  On  pages  597  and  598  Mr. 
Justice  Clabk  says :  ^  It  is  conceded  that  by  force  of  the  sec- 
ond section  of  the  act  of  1854  all  sums  awarded  for  damages 
for  the  opening  of  streets  in  the  city  of  Lancaster  are  to  be 
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paid  out  of  the  county  treasury,  with  the  exception  of  such 
damages  as  may  accrue  from  the  removal  of  or  injury  to  any 
house,  etc.,  which  are  to  be  sepai*ately  assessed  and  paid  out  of 
the  city  treasury.  The  second  section  as  thus  construed  is  a 
complete  adjustment  of  the  rule  of  responsibility  attaching  to 
the  city  and  the  county  for  the  opening  of  streets  within  the 
city.  ...  In  the  third  section  it  is  assumed  that  under  the 
second  the  county  will  expend  county  funds  in  payment  of 
damages  as  therein  provided,  and  the  policy  of  the  third  section 
is  that  the  city  shall  not  thus  withdi*aw  from  the  county  fund 
more  than  she  contributes  to  it ;  that  is  to  say,  the  city  is  re- 
sponsible to  the  county  that  the  amount  thus  expended  in  its 
behalf  shall  not  exceed  the  amount  contributed  by  the  city  to 
the  county  funds  for  opening  roads,'  etc.  He  then  shows  that 
the  one  hundred  and  eighteenUi  word  in  the  third  section 
should  be  read  t  city  '  instead  of  *  county '  — a  conclusion  which 
we  adopt  in  the  present  case,  as  the  question  is  again  raised 
and  we  are  asked  to  pass  upon  it — and  proceeds  to  say  on  page 
599 :  *  But  this  obligation  of  the  city  was  to  the  county,  upon 
which  by  the  secoi\d  section  the  primary  obligation  to  pay  was 
imposed.'  After  explaining  why  the  county  must  be  primarily 
Uable  to  the  landowner,  the  learned  justice  declares  that  the 
city  must  repay  the  county  if  the  latter  has  been  forced  to  ad- 
vance too  much ;  *  hence  it  was  provided  that  the  county  com- 
missioners should  open  an  account  with  the  city  of  Lancaster, 
showing  the  amount  contributed  by  the  city  to  the  county 
treasurer  towards  opening  roads,  etc.,  on  the  one  side,  and  the 
amount  withdrawn  from  the  county  treasury  for  opening  streets, 
etc.,  in  the  city  on  the  other  side ;  and,  whilst  the  balance  on 
that  account  was  against  the  city,  the  damages  incurred  in  the 
opening  of  streets  in  the  city  should  be  payable  out  of  the 
treasury  of  the  city — payable  to  the  county,  of  course,  who  is 
primarily  liable  to  the  property  holder.'  The  opinion  is  sum- 
marized ill  the  concluding  sentence :  ^  We  are  of  opinion  that 
the  question  of  the  liability  of  the  city  in  each  case  can  only 
be  raised  in  a  proceeding  between  the  county  and  the  city  ; 
that  the  property  holder  must  resort  to  the  county  treasury, 
and  the  county  must  in  a  proper  case  resort  to  the  city ;  and 
further,  that  the  city  upon  payment  of  any  such  claim  is  reim- 
bursable out  of  the  county  treasury,  when  the  balance  is  in  favor 
of  the  city,  to  the  extent  of  such  balance.' 
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"  It  will  be  obeei'ved  that  this  construct! 
rule  declared  by  Mr.  Justice  Shabswood 
71  Pa.  801:  'Every  part  of  a  statute  sho 
action  in  order  to  collect  from  the  whole  o 
sistent  sense  if  that  may  be  done,  or,  in  o 
struction  must  be  made  upon  the  entire  sts 
upon  disjointed  parts  of  it :  Broom's  Leg. 
the  most  natural  and  genuine  exposition 
Lord  Coke,  **  to  construe  one  part  of  tht 
part  of  the  same  statute,  for  that  best  exp 
of  the  makei*s.'"  The  same  rule  is  to  b 
Dwarris  on  Statutes,  p.  144,  in  this  lanj 
struction  of  a  statute  every  part  of  it  mu£ 
nection  with  the  whole,  so  as  to  make  all  it 
practicable  and  give  a  sensible  and  inteUi 
It  is  not  to  be  presumed  that  the  legislatui 
of  a  statute  to  be  without  meaning.' 

"  And  to  this  construction  it  is  not  suflB 
the  act  does  not  expressly  give  the  count}' 
thei-efore,  that  no  suit  of  any  kind  can  be  n 
act  clearly  requires  the  county  to  advance 
the  city,  and,  unless  it  manifestly  appeared 
restrained  from  recovering  its  advances,  it  i 
necessarily  carries  with  it  a  right  to  sue  if  r 

'^  As  to  the  form  of  action,  we  think.it  mi 
sit  or  a  bill  in  equity.  Ordinarily  assump 
quate  remedy,  and  in  the  case  before  us  at 
for  a  resort  to  equity.  All  the  facts  are  ei 
not  disputed,  there  are  no  complex,  muti 
justed,  and  the  only  contention  is  over  th 
ciples  to  be  applied.  It  is  easy  to  do  com 
proceeding,  and  it  would,  therefore,  be  mo 
very  end  of  the  controversy  to  turn  the  pai 
tribunal  and,  merely  for  the  sake  of  form,  c 
again  the  facts  already  proved  or  admitt 
again  the  same  legal  propositions. 

"  For  the  same  reason,  namely,  the  abilil 
complete  justice,  either  in  this  proceeding 
the  remedy  by  mandamus  is  not  appropri 
*  where  there  is  a  clear  legal  right  in  the  r 
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ing  duty  in  the  defendant,  and  a  want  of  any  other  adequate, 
appropriate  and  specific  remedy : '  Easton  v.  Water  Co.,  97  Pa. 
560.  It  is  used  ^  only  as  a  process  in  the  last  resort ;  never 
where  there  is  a  specific  remedy : '  Ins.  Co.  v.  Com.,  92  Pa.  77. 

"  It  was  argued,  however,  that,  even  if  a  right  of  action  is 
given  by  the  statute,  the  keeping  of  the  account  mentioned  in 
section  3  is  a  condition  precedent,  and  as  no  such  account  is 
shown  to  have  been  kept,  ao  recovery  can  be  had  in  the  present 
suit.  Doubtless  the  act  does  contemplate  the  keeping  of  a  form- 
al account,  and  such  an  account  ought  to  be  kept,  but  we  think 
the  provision  is  directory  merely,  and  that  the  failure  to  keep 
it  will  not  prevent  a  recovery.  It  is  not  always  easy  to  deter- 
mine whether  a  provision  is  mandatory  or  only  directory,  but 
there  are  two  good  rules  which  are  often  of  much  assistance  in 
deciding  this  question.  The  first  is  referred  to  in  Bladen  v. 
Phila.,  60  Pa.  page  466 :  '  Where  the  words  are  affirmative  and 
relate  to  the  manner  in  which  power  or  jurisdiction  vested  in  a 
public  office  or  body  is  to  be  exercised,  and  not  to  the  limits  of 
the  power  or  jurisdiction  itself,  they  may  and  often  have  been 
construed  to  be  directory.'  See  also  Pittsburgh  v.  Coursin,  74 
Pa.  401 ;  Dewhurst  v.  Allegheny,  95  Pa.  442 ;  Hersberger  v. 
Pittsburgh,  115  Pa.  86 ;  Cusick's  Election,  136  Pa.  470 ;  Pot- 
ter's Dwar.  St.,  p.  222,  note  29.  The  other  side  of  the  rule  is 
approved  in  Norwegian  St.,  81  Pa.  858-4,  in  the  following  lan- 
guage :  ^  There  is  a  class  of  cases  which  hold  that  whether  a 
statute  is  to  be  regarded  as  directory  or  not,  is  made  to  depend 
upon  the  employment  or  failure  to  employ  negative  words  which 
import  that  an  act  should  be  done  in  a  particular  manner  or 
time  and  not  otherwise.'  Perhaps  Lord  Mansfield's  rule  in 
Rex  V.  Loxdale,  1  Burr.  445,  is  a  better  one  (and  this  is  the 
second  rule  we  have  in  view),  that '  whether  a  statute  is  man- 
datory or  not  depends  on  whether  the  thing  directed  to  be  done 
is  the  essence  of  the  thing  required.' 

"  Tried  by  either  of  these  rules,  we  think  it  must  be  said  that 
the  direction  to  keep  an  account  is  not  a  condition  precedent 
either  to  the  county's  right  to  sue  or  its  right  to  recover ;  and 
we  may  add  that  in  fact  no  harm  has  been  done  by  the  failure 
to  keep  the  account,  for  we  have  now  before  us  in  orderly  de- 
tail every  item  which  such  an  account,  if  kept  year  by  year, 
would  have  shown,  and  these  items  have  always  been  readily 
Vol.  clx— 27 
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accessible  to  either  party  in  the  records  of  the  county  and  of 
the  county  ofiBces. 

"  We  are  of  opinion,  therefore,  that  the  plaintiff  is  entitled 
to  recover  in  this  action,  but  are  also  of  the  opinion  that  the 
statute  of  limitations  is  a  valid  defence  to  part  of  its  claim. 
Taxes  are  yearly  contributions ;  almost  all  public  accounts  are 
settled  annually,  and  we  think  the  act  contemplates  yearly 
settlements  and  the  striking  of  a  balance  once  a  twelve-month. 
If  this  had  been  formally  done  there  could  be  no  doubt  that  a 
right  of  action  would  have  accrued  year  by  year  when  the  bal- 
ance was  struck,  and  that  the  statute  would  now  bar  recovery, 
except  for  six  years  preceding  date  of  suit.  In  effect,  how- 
ever, the  county  has  been  treated  in  this  action  as  if  the  ac- 
count had  actually  been  kept  as  required  by  the  ac^  and  we 
think  it  may  fairly  be  held  to  all  the  consequences  which  in 
that  event  would  have  foUowed.  Moreover,  as  the  balance 
each  year  was  hardly  more — and  might  indeed  be  nothing  more 
— than  a  matter  of  arithmetical  calculation,  it  does  not  seem 
unreasonable  to  consider  the  balance  as  formally  struck,  al- 
though the  computations  were  not  actually  made.  And  still 
further — and  perhaps  alone  of  decisive  weight — since  Uie  duty 
of  keeping  the  account  was  laid  upon  the  county,  it  can  hardly 
set  up  its  own  neglect  as  a  successful  answer  to  the  plea  of  the 
statute,  and  thus  deiive  a  benefit  from  its  failure  to  obey  the 
law. 

^^  The  amounts  named  in  the  verdict  were  agreed  upon  by  the 
parties,  and,  in  accordance  with  the  views  above  expressed,  we 
direct  judgment  to  be  entered  for  the  plaintiff  on  the  points  re- 
served in  the  sum  of  seventy-four  thousand  five  hundred  and 
eighty-four  dollars  and  thirty-four  cents  ($74,684.84)." 

Error  assigned  was  entry  of  judgment  as  above. 

W.  U.  Hensel  and  J.  Hay  Broum^  W.  T.  Brown  and  John  E. 
Snyder^  city  solicitor,  with  them,  for  appellant — ^The  legis- 
lature made  the  county  liable  and  the  woi*d  ^'  county  "  can- 
not be  changed  by  construction  to  mean  ^'  city  "  in  the  act  of 
April  18,  1854,  P.  L.  352;  1  Kent,  447;  Miles  v.  Stevens, 
3  Pa.  42 ;  Ihmsen  v.  Navigation  Co.,  82  Pa.  157 ;  opinion  of 
court  below   in   Com.  v.  Martin,  107   Pa.  190;   Endlich  on 
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Stat.,  par.  819.  This  point  in  Lancaster  Co.  v.  Frey,  128  Pa. 
598,  is  obiter  dictum. 

The  courts  cannot  impose  such  liability  by  liberal  construc- 
tion :  People  v.  Supervisors,  16  Mich.  267  ;  Waller  v.  Harris, 
20  Wend.  655  ;  Southwark  Bank  v.  Com.,  26  Pa.  450 ;  Rex  v. 
Great  Bentley  Inhabitants,  10  B.  &  C.  620 ;  Schooner  Pauline's 
Cargo  V.  United  States,  7  Cranch,  52 ;  Reiser  v.  Saving  Fund 
Assn.,  89  Pa.  144;  Potter's  Dwar.  St.  186, 199,  200,  208,  204, 
207,  208,  210 ;  U.  S.  v.  Shawls,  2  Paine's  C.  C.  R.  166 ;  Evans 
V.  Myers,  25  Pa.  116;  Blake  v.  Nat.  Banks,  28  Wallace,  819; 
Co.  Litt.  881;  Sedgwick,  St.  219,  226,  258,  261-4,  825,  826; 
State  V.  Weigel,  48  Mo.  29;  Acts  of  April  6, 1850,  P.  L.  402; 
May  8, 1850,  P.  L.  751;  Monson  v.  Chester,  22  Pick.  385; 
King  V.  Burrell,  12  A.  &  E.  468 ;  Lamond  v.  EiflEe,  8  Q.  B. 
910  ;  Rex  v.  Stoke  Damerel,  7  B.  &  C.  569 ;  Rex  v.  Ramsgate, 
6  B.  &  C.  712 ;  Green  v.  Wood,  7  Q.  B.  178  ;  Beebee  v.  Grif- 
fing,  14  N.  Y.  244;  McCluskey  v.  CromweU,  11  N.  Y.  698. 

This  is  not  the  correct  form  of  action :  People  v.  Edmonds, 
17  Barb.  472;  McCullogh  v.  Mayor,  28  Wend.  468;  ffigh's 
Ex.  Leg.  Rem.,  2  ed.  884. 

The  Lancaster  city  act  of  1878,  P.  L.  811,  repeaLs  the  act  of 
1854;  Martz's  Election,  110  Pa.  502 ;  Westfield  Bor.  v.  Tioga 
Co.,  160  Pa.  160 ;  Phila.  &  Erie  R.  R.  v.  Catawissa  R.  R.,  53 
Pa.  20;  Grant  v.  Hickcox,  64  Pa.  884;  Goddard  v.  Gloninger, 
5  Watts,  209 ;  Union  Ins.  Co.  v.  Hoge,  21  How.  85 ;  Hahn  v. 
U.  S.,  107  U.  S.  402. 

A  strict  construction  is  required.  East  Union  Twp.  v.  Ryan, 
86  Pa.  459;  Endlich,  St.  §846;  Moyer  v.  Penna.  Slate  Co., 
71  Pa.  298;  Lane's  Ap.,  105  Pa.  49 ;  O'ReiUy  v.  Bard,  105  Pa. 
569;  HoUister  Bank,  27  N.  Y.  898;  Detioit  v.  ChaflEee,  70 
Mich.  80. 

Courts  cannot  go  behind  the  law  to  rewrite  it:  Bank  of 
Penna.  v.  Com.,  19  Pa.  156 ;  County  of  Cumberland  v.  Boyd, 
118  Pa.  67 ;  Kilgore  v.  Magee,  86  Pa.  401 ;  Haddock  v.  Com., 
102  Pa.  248;  Field  v.  Clark,  148  U.  S.  649;  Pittsburgh  v. 
Kalchthaler,  114  Pa.  547. 

The  keeping  of  an  account  was  a  condition  precedent.  This 
is  a  bar  to  the  action :  Allegheny  v.  Ry.,  22  W.  N.  400. 

W.  F.  Beyer  and  A.  F.  Hostettevy  Geo.  A.  Lane^  county  so- 
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licitor,  with  them,  for  appellee,  cited :  Lance 
128  Pa.  593 ;  Worth  v.  Peck,  7  Pa.  268 ;  Kel 
Twp.,  5  W.  &  S.  685 ;  Phila.  v.  R.  R.,  102  P 
Com.,  71  Pa.  418  ;  Com.  v.  Marshall,  69  Pa.  ! 
36,  435,  618,  621  ;  Erie  v.  Bootz,  72  Pa.  199 
St.  110, 144, 222  ;  Newell  v.  People,  7  N.  Y. ! 
ball,  24  Pick.  370 ;  Big  Black  Creek  Imp.  Cc 
450  ;  Ihmsen  v.  Nav.  Co.,  32  Pa.  157 ;  Com.  v 
Pa.  99;  Bachler's  Ap.,  90  Pa.  209;  People 
hour,  290 ;  Norwegian  St.,  81  Pa.  353 ;  Bla 
Pa.  466  ;  Moorhead  v.  Pearce,  2  Yeates,  458 ; 
8  Watts,  280 ;  SmuU  v.  Mickley,  i  Rawle,  9 
Sanks,  2  Watts,  11 ;  Doe  v.  Bodenham,  9  B.  & 
Jones,  1  B.  &  Ad.  333 ;  Easton  v.  Water 
Ins.  Co.  V.  Com.,  97  Pa.  77. 

Per  Cubiam,  March  26,  1894 : 

This  case  depends  mainly  on  the  true  inter 
the  act  of  April  13,  1864,  P.  L.  352,  entitled 
to  the  opening  of  streets  in  the  city  of  Lanci 
was  properly  before  us  for  construction  in  Coi 
V.  Frey,  128  Pa.  593 ;  and  after  full  consider 
held  that  the  word  "  county,"  which  is  the  < 
eighteenth  word  in  the  3d  section  thereof,  is  i 
for  the  word  "  city,"  apparent  on  the  face  of 
livering  the  opinion  of  the  court  our  late  brot 
"  It  is  perfectly  manifest  that  the  word  '  coui 
dred  and  eighteenth  word  in  the  third  sectio 
cal  error  in  the  transcribing  of  the  act.  T 
should  be  paid  out  of  the  treasury  of  the  coi 
bursable  out  of  the  county  treasury,  etc.,  is  s 
of  words.  No  such  thing  could  have  been  ir 
legislature,  for  the  proposition  involves  an  ab 
vious  meaning  and  purpose  of  the  act  is  plain 
It  needs  no  argument  to  show  that  the  w 
mistakenly  wiitten  for  '  city,'  and  it  is  a  mi 
the  face  of  the  act,  which  may  be  rectified  b 

The  very  able  and  ingenious  argument  c 
for  defendant,  on  the  question  of  cons  true  tic 
to  reconsider  the  subject,  but  we  are  not  c 
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constructioQ  given  to  the  act  in  the  case  referred  to  is  either 
erroneous  or  unwarranted. 

In  his  clear  and  exhaustive  opinion  on  the  questions  of  law 
reserved,  the  learned  judge  of  the  common  pleas  has  not  only 
recognized  and  acted  upon  the  authority  of  the  case  above 
cited,  but  he  has  also  so  well  considered  and  correctly  disposed 
of  all  the  material  questions  involved  that  we  deem  it  unneces- 
sary to  add  anything  to  what  he  has  so  well  said. 

We  find  nothing  in  the  record  that  requires  either  reversal 
or  modification  of  the  judgment. 

Judgment  affirmed. 


Strouse  t?.  Lawrence,  Administratrix,  Appellant. 

[Marked  to  be  reported.] 

Orphans'*  court—Jurisdiction—DecedenCs  debts. 

The  distribution  of  a  decedent^s  eslate  among  creditors  as  well  as  lega- 
tees and  distributees  belongs  exclusively  to  the  orphans'  court,  and  cred- 
itors are  bound  to  appear  and  claim  their  respective  debts  in  that  court  or 
to  be  debarred  from  the  distribution. 

A  creditor  may  of  course  proceed  in  a  common  law  action  to  establish 
his  claim,  but  he  cannot  take  any  part  of  the  estate  under  a  judgment  in 
such  case.  He  must  come  into  the  orphans'  court,  and  establish  his  claim 
there,  and  take  the  share  of  the  entire  estate  which  is  allotted  to  him  along 
with  the  other  creditors. 

A  creditor  cannot,  by  an  attachment  execution  on  a  judgment  obtained 
after  the  death  of  a  decedent,  appropriate  to  the  payment  of  his  debt  a 
chose  in  action  due  to  the  estate  of  the  decedent. 

Justice  of  the  peace — AUachment  executUm^Geriiorari— Appeal— Acts  of 
April  16,  1846,  and  March  20,  1810. 

A  proceeding  by  attachment  execution  before  a  justice  of  the  peace  un- 
der ^e  act  of  April  16,  1846,  P.  L.  469,  is  not  embraced  within  the  provi- 
sions of  the  22d  and  24th  sections  of  the  act  of  March  20,  1810,  6  Sm.  L. 
172,  prohibiting  writs  of  certiorari  from  the  common  picas,  and  writs  of 
error  from  the  Supreme  Court;  and  an  appeal  will  lie  in  such  case. 

Argued  Feb.  12,  1894.  Appeal,  No.  86,  July  T.,  1893,  by 
defendant,  Matilda  R.  Lawrence,  administratrix  of  Jacob  S. 
Lawrence,  deceased,  and  Matilda  R.  Lawrence,  garnishee,  from 
judgment  of  C.  P.  Schuylkill  Co.,  July  T.,  1892,  No.  299,  on 
certiorari  from  justice  of  the  peace  in  favor  of  plaintiff,  in  suit 
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of  S.  Strouse  &  Co.,  against  Matilda  R.  Lawrence,  administra- 
trix of  Jacob  S.  Lawrence,  and  Geo.  L.  Brown  and  Geo.  T. 
Folmer,  trading  as  Lawrence,  Brown  &  Folmer,  with  notice  to 
Matilda  R.  Lawrence,  garnishee.  Before  Stbbbbtt,  C.  J., 
Green,  WiiiLiAMS,  Mitchbll  and  Fell,  J  J.    Reversed. 

Certiorari  to  justice  of  peace. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  judgment  of  the  justice  of  the  peace  was  affirmed,  in  an 
opinion  by  Weidman,  J. 

Error  assigned  was  above  order. 
Appellee  moved  to  quash  the  appeal. 

George  M.  Boads^  for  appellant. — The  justice  had  no  juris- 
diction to  issue  the  attachment  in  the  case  for  the  following 
reasons: 

(1)  By  the  writ  an  attempt  is  made  by  a  decedent's  creditor 
to  attach  and  levy  upon  an  alleged  debt  due  to  a  decedent's 
estate.  The  settlement  of  decedent's  estates  is  exclusively 
within  the  orphans'  court,  and  therefore  the  justice  had  no  ju- 
risdiction :  Harnett's  Ap.,  88  Pa.  894 ;  Otterson  v.  Middleton^ 
102  Pa.  88 ;  Lex's  Ap.,  97  Pa.  291. 

(2)  The  judgment  upon  which  the  attachment  execution  is- 
sued was  against  the  firm  of  Lawrence,  Brown  &  Folmer,  and 
the  writ  issued  to  attach  a  supposed  indebtedness  to  Jacob  S. 
Lawience,  a  decedent,  individually,  who  was  an  insolvent. 

(8)  The  attachment  execution  issued  to  attach  alleged  assets 
of  an  insolvent,  who  individually  and  as  a  member  of  a  firm  had 
previously  made  a  general  assignment  for  the  benefit  of  credit- 
ors: Vandyke  v.  Christ,  7  W.  &  S.  874;  Mellon's  Ap.,  82  Pa. 
121 ;  Twelves  v.  Williams,  8  Wharton,  486;  First  Nat.  Bank 
of  Newark  v.  Holmes,  LafiFerty  &  Co.,  Garnishees,  85  Pa.  281. 

The  attachment  proceedings,  brought  up  by  this  appeal,  were 
had  under  the  act  of  April  16, 1846,  P.  L.  469,  which  conferred 
upon  justices  of  the  peace  a  juiisdiction  which  theretofore  was 
possessed  solely  by  the  court  of  common  pleas.  The  juiisdic- 
tion thus  conferred  was  an  extraordinary  one,  and  was  whol- 
ly independent  of  any  other  act:  Bui-ginhofen  y.  Martin,  8 
Yeates,  479  ;  Overseers  v.  Smith,  2  S.  &  R.  868  ;  Spear*s  Road, 
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4  Bin.  177 ;  Com.  v.  Nathans,  5  Pa.  124 ;  Carpenter's  Case,  14 
Pa.  486;  Wallington  v.  Kneass,  15  Pa.  818;  White  v.  Com., 
15  Pitts.  L.  J.  81;  Moore  v.  Houston,  8  S.  &R.  169;  Moore 
V.  Albright,  4  S.  &  R.  281. 

In  the  following  cases  this  court  quashed  the  appeals,  but, 
without  exception,  all  are  cases  arising  under  the  act  of  1810 : 
Silvergood  v.  Storrick,  1  Watts,  532 ;  Borland  v.  Ealy,  48  Pa. 
Ill ;  Penna.  Pulp  Co.  v.  Stoughton,  106  Pa.  466 ;  Palmer  v. 
Lacock,  107  Pa.  846 ;  Mahanoy  City  v.  Wadlinger,  142  Pa.  808. 

Jacobs  V.  Ellis,  156  Pa.  258,  it  is  but  fair  to  presume,  was 
also  a  case  in  line  with  the  other  authorities,  one  arising  undisr 
the  act  of  1810. 

The  following  propositions  and  authorities  are  cited  approv- 
ingly in  Com.  v.  Betts,  76  Pa.  471 :  "  It  may  be  proper  also 
to  remark,  that  the  question,  whether  a  writ  of  error  would  lie 
from  a  judgment  in  the  common  pleas  on  a  ceiiiorari  from  a 
justice,  was  determined  in  several  cases,  and  it  was  held  that  it 
would  to  the  court  of  common  pleas,  on  the  ground  that  after 
the  case  is  brought  into  that  court  from  the  justice  the  proceed- 
ing is  in  the  course  of  common  law :  Ruhlman  y.  Com.,  5  Bin. 
27 ;  Com.  v.  Burkhart,  28  Pa.  521 ;  Beale  v.  Dougherty,  8  Bin. 
482;  Clark  v.  Yeat,  4  Bin.  185;  Wilt  v.  Turnpike  Co.,  1 
Brewster,  411." 

Geo.  J.  Wadlinger^  for  appellee. — A  writ  of  error,  certiorari, 
or  appeal  does  not  lie  to  review  a  judgment  of  the  common 
pleas  upon  certiorari  to  a  judgment  of  a  justice  of  the  peace  in 
a  proceeding  under  the  act  of  March  20,  1810,  5  Sm.  L.  172  : 
Jacobs  V.  Ellis,  156  Pa.  258  ;  Mahanoy  City  v.  Wadlinger,  142 
Pa.  808 ;  Pa.  Pulp  &  Paper  Co.  v.  Stoughton,  106  Pa.  458 ; 
Borland  v.  Ealy,  43  Pa.  Ill ;  Cozens  v.  Dewees,  2  S.  &  R.  112 ; 
SUvergood  v.  Storrick,  1  Watts,  532. 

The  act  of  1845  providing  only  for  appeal,  the  remedy  is 
limited  to  that :  Hill  v.  Olmstead,  1  W.  N.  887. 

It  is  only  the  Supreme  Court  that  has  original  jurisdiction  to 
review  proceedings  by  certiorari  where  a  remedy  is  not  given 
by  statute.  And  this  power  even  lies  in  cases  where  no  appeal 
is  given :  Burginhofen  v.  Martin,  8  Yeates,  479. 

The  common  law  courts  have  jurisdiction  to  determine  the 
rights  of  creditors  and  legatees,  and  to  fix  the  liability  of  the 
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estate  to  those  claiming  against  it.  The  e 
diction  in  no  way  conflicts  with  that  of  tt 
distributing  the  estate,  but  it  is  merely  in  dc 
of  fact  which  the  law  court  would  otherw 
itself :  Middleton  v.  Norcross,  39  Leg.  In 
Baugh,  26  Pa.  105  ;  Gochenaur's  Exi-s.  v.  I 
The  act  of  April  11,  1848,  renders  the  ( 
partner  unconditionally  liable  for  the  partne 
creditor  may  demand  payment  on  the  disti 
in  the  orphans*  court,  notwithstanding  the 
ment  at  law  against  the  surviving  partne 
Pa.  411 ;  Thompson's  Est.,  12  Phila.  36. 

Opinion  by  Mb.  Justice  Gbeen,  Marc 
The  record  of  the  judgment  of  the  justic 
affirmatively  that  the  debt  sought  to  be  i 
attachment  execution  was  the  private  pers( 
R.  Lawrence,  due  to  the  estate  of  her  dead 
try  on  the  record  is  as  follows  :  "  Judgmei 
in  favor  of  the  plaintiffs  and  against  the  si 
rence,  garnishee,  for  the  sum  of  $182.50 
been  found  that  she  has  upwards  of  $5,00 
due  to  Matilda  R.  Lawrence,  administrat 
Jacob  S.  Lawrence,  deceased,  and  that  the 
ecution  of  so  much  of  the  debt  due  by  s£ 
rence,  garnishee,  to  Matilda  R.  Lawrence,  8 
estate  of  Jacob  S.  Lawrence,  deceased,  on< 
as  will  satisfy  the  judgment  of  Strouse  &  C 
Matilda  R.  Lawrence,  administratrix  of  th 
Lawrence,  deceased,  with  interest  and  cost 
Jacob  S.  Lawrence  died  on  the  15th  of  ] 
the  28th  of  April,  1892,  Strouse  &  Co. 
justice  of  the  peace  Chrisman  for  a  book  ac 
of  which  Jacob  S.  Lawrence  was  a  member 
Lawrence,  administratrix  of  Jacob  S.  Law: 
members  of  the  firm.  Judgment  was  du 
the  justice  for  $176.76,  the  amount  of  the  p 
May  19,  1892,  the  plaintiffs  issued  an  attac 
this  judgment  and  served  Matilda  R.  La\ 
Interrogatories  and  answera  followed  in  d 
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nied  with  a  protest  against,  and  a  denial  of,  the  jurisdiction  of 
the  justice.  But  the  justice  gave  judgment  in  favor  of  the 
plaintifiEs  and  against  Matilda  R.  Lawrence,  garnishee,  thus  ap- 
propriating an  asset  of  the  estate  of  Jacob  S.  Lawrence,  to  wit, 
a  debt  due  to  that  estate  by  Matilda  R.  Lawrence,  to  the  pay- 
ment, exclusively,  of  the  claim  of  a  general  creditor  of  Jacob 
S.  Lawrence  entirely  unsecured  by  any  lien  or  preference  at 
the  time  of  his  death.  If  this  can  be  done  as  to  one  asset  of  a 
decedent's  estate  it  can  be  done  as  to  all,  and  any  creditor, 
with  a  claim  sufficient  to  absorb  the  whole  personal  estate  of  a 
decedent,  can,  by  a  process  of  attachment  execution  on  a  judg- 
ment obtained  after  the  death  of  the  decedent,  appropriate  the 
entire  estate  to  the  payment  of  his  debt,  to  the  exclusion  of  all 
other  creditors.  Of  course  such  a  proceeding  in  the  common 
pleaa  would  oust  the  jurisdiction  of  the  orphans'  court  in  the 
settlement  and  distribution  of  decedent's  estates.  That  this 
cannot  be  done  is  a  most  fundamental  doctrine  in  our  system  of 
jurisprudence.  In  Hammett's  Appeal,  83  Pa.  392,  we  held 
that  the  distribution  of  a  decedent's  estate  among  creditors,  as 
well  as  legatees  and  distributees,  belongs  exclusively  to  the 
orphans'  court,  and  creditors  are  bound  to  appear  and  claim 
their  respective  debts  in  this  court  or  be  debarred  from  the  dis- 
tribution. Mr.  Chief  Justice  Agnbw,  in  delivering  the  opin- 
ion, said :  "  The  exclusive  jurisdiction  of  the  orphans'  court  to 
ascertain  the  amount  of  the  estates  of  decedents,  and  order 
their  distribution  among  those  entitled,  creditors  as  well  as 
legatees  and  distributees,  is  so  fully  settled  that  nothing  but 
future  legislation  can  alter  the  law,"  citing  many  cases. 

Of  coui-se  a  creditor  may  proceed  in  a  common  law  action 
to  establish  his  claim,  but  he  cannot  take  any  part  of  the  estate 
under  any  judgment  in  such  case.  He  must  come  into  the  or- 
phans' court  and  establish  his  claim  there,  and  take  the  share 
of  the  entire  estate  which  is  allotted  to  him  along  with  the 
other  creditors.  The  rights  of  all  creditors  are  fixed  as  they 
were  at  the  death  of  the  decedent.  No  one  can  obtain  a  pref- 
erence over  any  or  all  the  others  by  proceedings  commenced 
subsequently  to  that  event. 

These  considerations  are  perfectly  familiar  to  all,  and  yet  in 
this  case  a  general  creditor,  having  no  security  or  preference 
at  the  time  of  the  intestate's  death,  has  been  permitted  to  ap- 
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propriate,  by  a  judicial  decree,  in  a  proceed! 
until  after  the  death  of  Jacob  S.  Lawrence,  i 
to  the  payment  in  full  of  the  plaintiffs'  claii 
of  all  other  creditors,  although  it  is  alleged 
tion  that  the  estate  is  insolvent. 

So  far  as  the  motion  to  quash  is  concern 
sary  to  say  that  this  is  not  a  proceeding  und( 
and  the  decisions  as  to  writs  of  certiorari  in 
applicable.  The  present  proceeding  is  a  i;i 
execution  which  is  authorized  by  the  act  of 
L.  459,  Purd.  999.  The  jurisdiction  thereb 
new,  the  subject-matter  of  it  is  altogether  d 
thing  embraced  within  the  act  of  1810,  the  p 
ly  different,  the  result,  which  is  a  special  jud 
garnishee  appropriating  a  particular  ihdebti 
garnishee  to  the  defendant  in  the  original 
payment  of  the  plaintiffs'  claim  against  the 
gether  foreign  to  the  jurisdiction  conferred  I 
A  right  of  appeal  on  the  merits  without  limit 
or  otherwise  is  specially  given  by  the  sixth  s 
contains  no  restriction,  either  expressly  or  h] 
the  right  either  of  the  common  pleas  or  of  tl 
the  proceedings  by  certiorari. 

In  the  case  of  Commonwealth  v.  Betts,  ' 
was  an  action  of  debt  to  recover  a  penalty 
dred  dollars,  and  thei*efore  presumably  with 
risdiction  of  a  justice,  the  whole  subject  oi 
common  pleas  and  the  Supreme  Coui*t  to  re 
proceedings  before  justices,  was  most  exha 
fully  considered  by  Mr.  Chief  Justice  Agn] 
review  was  not  only  sustained  in  that  case,  t 
principles  which  determine  the  subject  in  an 
set  forth,  the  authorities  were  all  reviewed 
was  announced  "  that  the  jurisdiction  of  tl 
taken  away  except  by  express  terms  or  nec€ 
It  is  unnecessary  to  repeat  the  veiy  able  ai 
cussion  of  the  subject  contained  in  that  opini 
to  refer  to  it  and  to  say  that  it  entirely  cov 
this  case.  We  certainly  do  not  consider  tl 
novel  and  peculiar  jurisdiction  conferred  u 
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act  of  1845,  culminating  in  the  special  and  unusual  judgment 
authorized  by  the  act  against  the  garnishee,  is  embraced  within 
the  provisions  of  the  22d  and  24th  sections  of  the  act  of  1810 
prohibiting  writs  of  certiorari  from  the  common  pleas  and  writs 
of  error  from  this  court. 

In  Commonwealth  v.  Burkhart,  23  Pa.  521,  we  said  that 
"section  22  of  the  hundi'ed  dollar  law,  preventing  writs  of  er- 
ror to  review  the  judgment  of  the  common  pleas  on  a  certiorari 
to  a  justice  of  the  peace  applies  only  to  the  jurisdiction  given 
by  that  act."  The  jurisdiction  conferred  by  the  act  of  1846 
in  attachment  executions  has  no  possible  place  in  the  act  of 
1810,  and  the  ruling  above  quoted  has  precise  application 
here.  We  think  the  learned  court  below  was  in  error  in  affirm- 
ing the  proceedings  before  the  justice.  The  want  of  jurisdic- 
tion to  enter  the  judgment  which  was  entered  by  the  justice 
was  apparent  on  the  record  and  was  therefore  reviewable  by 
certiorari. 

The  judgment  of  the  court  below  is  reversed  and  the  writ  of 
attachment  execution  is  dismissed  and  set  aside  with  all  pro- 
ceedings thereunder  at  the  cost  of  the  plaintiffs. 


Ferguson  t?.  Lauterstein,  Appellant. 

pdarked  to  be  reported.] 

Replevin — Right  of  po$9U9ion^Lta8e, 

In  FenDsylvania,  replevin  lies  wherever  one  man  claims  goods  in  the 
possession  of  another,  and  this  whether  the  claimant  has  ever  had  posses- 
sion or  not  and  whether  his  property  in  the  goods  be  absolute  or  qualified, 
provided  he  has  the  right  of  possession. 

Where  furniture  is  let  with  a  hotel  to  a  tenant  upon  a  bailment  to  use, 
with  the  privilege  of  buying  the  furniture  upon  paying  a  specified  sum, 
snd  the  tenant  neither  buys  nor  pays  the  rent,  the  owner  has  the  right  of 
possession,  and  may  maintain  replevin  against  one  who  has  purchased  the 
furniture  at  sherifTs  sale  under  a  judgment  against  the  tenant. 

Argued  Feb.  14, 1894.  Appeal,  No.  386,  Jan.  T.,  1894,  by 
defendant,  Isidore  Lauterstein,  from  judgment  of  C.  P.  Schuyl- 
kill Co.,  Jan.  T.,  1890,  No.  166,  on  verdict  for  plaintiff,  P.  J. 
Ferguson.  Before  Stebbbtt,  C.  J.,  Green,  Williams,  Mitch- 
ell and  Fell,  JJ.     Affirmed. 
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Statement  of  Facts- 
Replevin  to  recover  possession  of 
TEL,  J. 

At  the  trial,  it  appeared  that,  on  A 
was  the  owner  of  the  hotel  buildinj 
House  in  Shenandoah,  purchased  th( 
tenant,  O.  B.  Keiser,  and  at  the  same 
the  entire  furniture  contained  in  the 
the  purposes  of  a  hotel,  plaintiff  goL 
making  an  inventory  of  their  seven 
from  Keiser  the  keys  belonging  to  tt 
sequently,  on  the  same  day,  execute 
furniture  to  Crinnian  Brothers,  wh< 
plaintiff  delivering  to  them  the  key 
the  instrument  of  lease  provides  for  t 
and  the  terms  thereof  as  follows :  " 
part  hereby  leases  all  the  household  i 
ises  and  being  used  in  the  said  ^  Ferg 
rental  of  six  per  cent  on  four  thousi 
dollars,  ....  the  party  of  the  secon 
privilege  of  purchasing  the  same  for 
($4,100)  dollars  within  the  term  of 
bill  of  sale  in  due  form  of  law  will  be 
The  Crinnian  Brothers  remained  ii 
furniture  in  question  down  to  Dec 
period  they  paid  plaintiff  no  rent  fo: 
nor  any  portion  of  the  $4,100,  th 
On  Dec.  11,  1889,  the  furniture  in  t 
stable  on  an  execution  issued  on  a  ji 
the  Crinnian  Brothers  by  one  of  the 
ture  in  the  hotel  was  sold.  There  i» 
ginning  of  the  sale  a  notice  was  rea 
of  plaintiff,  that  the  goods  about  to 
erty  of  the  Crinnian  Brothers,  but  tl 
that  purchasers  would  acquire  no  tit 
Defendant  purchased  the  furnit 
moved  it. 

Defendant's  points  were  among  o 

"  3.  The  action  of  replevin  is  a 

plaintiff  must  show  that  he  had  a  rig 

to  the  articles  replevied  at  the  time 
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the  plaintiff  has  failed  to  show  such  right  of  possession  in  him- 
self at  the  time  this  writ  issued  he  cannot  recover,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendant."  Answered  with 
5th  point.  [1] 

"  4.  As  the  undisputed  evidence  in  this  case  shows  that  the 
right  of  possession  to  the  articles  replevied  in  this  case  at  the 
time  this  writ  issued,  if  not  in  the  defendant,  was  in  the  Crin- 
nian  Brothers,  under  the  contract  offered  in  evidence  by  the 
plaintiff  himself,  the  plaintiff  cannot  recover  in  this  case,  and 
the  verdict  must  be  for  the  defendant."  Answered  with  6th 
point.  [2] 

'^  6.  As  the  undisputed  evidence  in  this  case  shows  that  the 
plaintiff  had  neither  the  possession,  nor  the  right  of  possession, 
to  the  goods  in  controversy  at  the  time  the  defendant  bought 
and  removed  the  same  from  the  hotel,  nor  at  the  time  he  brought 
this  suit,  he  cannot  recover  in  this  case,  and  the  verdict  must 
be  for  the  defendant.  Answer :  We  will  answer  these  points 
together.  They  are  of  much  the  same  nature.  They  ask  the 
court  to  direct  a  verdict  for  this  defendant,  and  to  say  that 
certain  matters  are  esiablished  by  what  is  termed  undisputed 
evidence  in  this  case.  We  decline  to  say  that  you  should  or 
must  find  a  verdict  for  this  defendant.  Upon  the  contract  we 
say  that  under  the  written  contract  or  lease  between  Ferguson 
and  Crinnian  Brothers,  we  believe  that  Ferguson  had  such  title, 
and  such  right  of  possession  in  himself,  and  through  the  Crin- 
nian Brothers,  as  would  enable  him  to  protect  the  personal 
property,  and  prevent  it  being  removed  from  the  hotel,  under 
a  purchase  as  the  property  of  the  Crinnian  Brothers,  especially 
if  you  find  that  the  purchaser  had  notice,  before  he  purchased, 
that  the  property  was  not  the  property  of  Crinnian  Brothera, 
but  the  property  of  P.  J.  Ferguson.  Of  course  this  is  upon  the 
proposition  that  you  find  that  the  entire  transaction  was  honest, 
bona  fide  and  fair,  as  we  have  heretofore  stated  to  you,  and  not 
intended  to  hinder  and  delay,  and  cheat  and  defraud  the  credi- 
tors of  Crinnian  Brothers."  [3] 

7.  Request  for  binding  instructions.     Refused.   [4] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1-4)  instructions,  quoting  them. 
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A.  W.  SchcUck^  for  appellant. — Plain  tii 
conclusively  that,  on  Dec.  11,  1889  (the  di 
sale),  the  furniture  in  question  was  in  tl 
and  possession  of  the  Crinnians ;  and  that 
nor  12th,  1889,  did  plaintiff  have  the  poa 
of  possession,  exclusive  or  otherwise,  to  th 

The  right  of  possession  in  plaintiff  ne( 
plevin  is  a  present  and  existing  right,  an< 
the  performance  or  non-performance  of  soi 
&  E.  Ency.  L.  1060,  1056-6;  Gordon  v. 
Bigelow's  L.  C.  on  Torts,  424,  431 ;  Pain 
M.  99;  21  E.  C.  L.  710;  Smith  v.  Plomer 
Hard  on  Torte,  ed.  1867,  p.  20 ;  Wheeler  v 
Collins  V.  Evans,  16  Pick.  63  ;  Lester  v.  M 
Rogers  v.  Arnold,  12  Wend.  80 ;  Reinheii 
Pa.  432 ;  R.  R.  v.  Ellsey,  86  Pa.  288 ;  M 
Pa.  486  ;  Weed  v.  Hall,  101  Pa.  596. 

Ferguson  v.  Rafferty,  128  Pa.  887,  was  i 
and  lessee,  or  of  the  delivery  of  the  furnit 
sor  to  his  tenant  or  lessee,  or  of  the  exc 
the  same  by  the  latter  as  such  lessee. 

In  Harlan  v.  Harlan,  16  Pa.  507,  the  sy 
this  proviso,  ''  provided  he  (plaintiff)  had 
sion,"  and  exactly  the  same  proviso,  and 
appears  in  the  syllabus  of  Miller  v.  Wardei 
also  Morris  on  Replevin,  68. 

J.  H.  Pomeroy^  S.  O-.  3f.  HoUopeter  with 
It  is  well  settled  as  a  general  principle,  th 
replevin  lies  wherever  one  man  claims  goc 
of  another,  and  this,  whether  the  claimani 
sion  or  not,  and  whether  his  property  in  1 
or  qualified,  provided  he  has  the  right  o 
v.  Harlan,  15  Pa.  507 :  Miller  v.  Wardei 
guson  v.  Rafferty,  128  Pa.  887 ;  Crist  v. 
Enlow  V.  Klein,  79  Pa.  488 ;  Rowe  v.  Shi 

Opinion  by  Mb.  Justicb  Gbeen,  Marc 

In  the  case  of  Harlan  v.  Harlan,  15  P; 

RoGEBS,  delivering  the  opinion,  said  :  "  It 
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general  principle,  that  in  Pennsylvania,  replevin  lies  wherever 
one  man  claims  goods  in  the  possession  of  another  and  this 
whether  the  claimant  has  ever  had  possession  or  not  and  wheth- 
er his  property  in  the  goods  be  absolute,  or  qualified,  provided 
he  has  the  right  of  possession.^  In  that  case  we  held  that  a 
purchaser  at  sheriffs  sale,  of  a  mill  property,  could  maintain 
replevin  for  a  piece  of  machinery,  part  of  the  freehold,  but  de- 
tached therefrom  by  the  former  owner,  although  he  had  never 
been  in  possession  and  could  only  make  title  to  the  machinery 
by  proving  his  title  to  the  land. 

In  Rowe  v.  Shai'p,  61  Pa.  26,  we  sustained  an  action  of  re- 
plevin, brought  by  the  owner  who  had  let  a  pair  of  billiard  tables 
upon  a  bailment  for  use  with  a  provision  for  sale  in  case  of  the 
payment  of  the  price,  where  the  bailee  had  delivered  them  to 
another  to  indemnify  him  as  surety  during  the  continuance  of 
the  bailment.  The  court  below  had  said :  "  The  mere  liability 
of  Rowe  as  bail,  and  especially  if  not  injured  thereby,  would  not 
entitle  him  to  hold  the  property  fi^m  Sharp,  if  the  terms  of  the 
lease  had  been  violated  by  Goff ;  nor  would  his  and  Fero's  sub- 
sequent purchase,  with  this  knowledge  of  the  manner  in  which 
the  other  held  it,  give  them  any  additional  or  greater  right  to 
hold  it  from  the  lessee.  ...  If  the  evidence  is  credited  by  the 
jury  the  plaintiff  is  entitled  to  recover  back  his  property.'' 
This  was  assigned  for  eri-or,  but  we  held  it  was  correct,  and  thus 
sustained  the  action  and  also  the  proposition  that  the  violation 
of  the  terms  of  the  lease  by  the  lessee  gave  a  right  of  recovery 
to  the  lessor  from  the  grantees  of  the  lessee.  This  case  practi- 
cally covers  the  present  because  the  lease  was  violated  by  the 
lessee  by  not  paying  the  rent,  and  this  gave  a  right  of  recovery 
in  replevin  against  the  lessee,  and  consequently  against  his 
grantees. 

In  Crist  v.  Kleber,  79  Pa.  290,  we  sustained  an  action  of 
replevin  for  a  piano  which  had  been  leased  to  one  with  a  priv- 
ilege to  purchase  at  a  designated  price.  The  price  was  not  paid 
and  the  piano  was  sold  for  taxes  owing  by  the  lessee.  The  ac- 
tion was  brought  by  the  lessor  against  the  purchasm*  at  the  tax 
sale,  and  a  recovery  was  had  which  this  court  affirmed. 

In  Miller  v.  Warden,  Frew  &  Co.,  Ill  Pa.  300,  we  reaffirmed 
the  doctrine  of  Harlan  v.  Harlan,  saying  that  '*  The  action  of 
replevin  lies  in  Pennsylvania  for  the  property  of  one  person  in 
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possession  of  another,  whether  the  clain 
of  it  or  not,  provided  he  has  the  right  c 

In  Ferguson  v.  RafFerty,  128  Pa.  33' 
sale  of  certain  timber  to  be  cut  by  the 
to  have  the  right  to  hold  the  logs  until  i 
paid,  the  vendor  had  a  qualified  title  uj 
money  remaining  unpaid,  he  might  ma 
removed  by  the  vendee  or  one  claiming 
"  The  defendant  claimed  title  to  the  wt 
sheriff's  sale  of  the  title  of  D.  L.  Ferg 
son's  title  was  derived  exclusively  fror 
by  the  plaintiff.  The  defendant  being 
of  the  plaintiff's  claim  of  title,  is  in  no 
L.  Ferguson  would  have  been  if  he  had 
It  seems  to  us  quite  plain  that  as  bet\ 
Ferguson,  or  the  defendant  with  notice, 
possession  for  the  security  of  the  purch 
a  qualified  title  to  the  logs.  In  such  ci] 
ities  are  plain  that  there  may  be  a  reco^ 

The  foregoing  cases  are  quite  sufficie 
in  the  present  case.     The  question  of  t 
Ferguson's  claim  of  title  before  he  pi 
to  the  jury  by  the  court  below,  and  foun* 
court  further  held  that  the  furniture 
Brothers  upon  a  bailment  for  use,  with 
paying  the  purchase  money,  $4,100,  and 
ei-s  never  did  buy  nor  pay  the  rent,  the 
of  possession  as  against  Crinnian  Brothe 
the  defendant  claiming  under  them, 
interpretation  of  the  law  in  Pennsylvai 
and  as  Crinnian  Brothers  never  did  bu 
the  rent,  the  plaintiff  had  the  right  to  \ 
protection  of  his  title,  both  against  tl 
claiming  under  them. 

Judgment  affirmed. 
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Wilson  et  al.,  Exrs.,  Appellants,  v.  Ott  et  al.  ^ 

[Marked  to  be  reported.] 

Dower—Vested  remainder— Fosthumous  child— Mortgage-^Mistake  of  law. 
The  owner  of  a  vested  remainder  in  fee  devised  the  estate  absolutely  to 
his  wife.  After  his  death  a  posthumous  child  was  born.  The  child  died 
prior  to  the  death  of  the  life  tenant.  Held,  (1)  that  the  will  was  revoked 
by  the  birth  of  the  child,  who  took  a  fee  in  the  real  estate  subject  to  the 
dower  interest  of  the  reraainder-man^s  widow ;  (2)  that  the  widow,  although 
not  entitled  to  the  enjoyment  of  the  estate  until  the  death  of  the  life  ten- 
ant, had  an  interest  which  she  could  convey. 

In  the  above  case,  after  the  death  of  the  child,  but  before  the  death  of  the 
life  tenant,  tlie  brothers  of  the  remainder-man  took  a  deed  from  the  widow, 
in  which  she  purported  to  convey  to  them  a  fee,  and  at  the  same  time  they 
gave  her  a  mortgage  to  secure  the  purchase  money.  At  the  time  the  deed 
was  given  all  pai-ties  were  under  the  impression  that  the  widow  took  a 
fee  as  the  heir  of  her  son.  After  the  death  of  the  life  tenant,  the  brothers 
claimed  that  the  fee  was  really  in  themselves  as  heirs  at  law  of  the  blood 
of  the  ancestor  from  whom  the  estate  came,  and  that  it  did  not  pass  to  the 
child^s  mother.  Held^  that  the  widow  was  entitled  to  recover  at  least  the 
valae  of  her  dower  interest. 

Not  decided  whether  the  widow  was  entitled  to  recover  the  whole 
amonnt  of  the  mortgage. 

Argued  Feb.  16, 1894.  Appeal,  No.  298,  Jan.  T.,  1894,  by 
plaintiffs,  Wm.  F.  Wilson  et  al.,  executors  of  Mary  E.  T.  Ott 
Wilson,  deceased,  and  Martha  J.  Wilson,  from  judgment  of  O. 
P.  Delaware  Co.,  June  T.,  1892,  No.  109,  in  favor  of  defendants, 
Jacob  Ott  et  al.,  non  obstante  veredicto.  Before  Stbbbbtt,  C.  J., 
Gbebn,  Williams,  Mitohbll  and  Fell,  J  J.    Revei-sed. 

Sci.  fa.  sur  mortgage.    Before  Clayton,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  admitted,  under  objection  and  exception,  the  deed 
from  Bernard  Sharkley,  commissioner  to  divide  the  estate  of 
Dennis  Kelley,  deceased,  to  Mary  T.  Ott.  [1] 

The  court  also  admitted,  under  objection  and  exception,  the 
deed  from  Mrs.  Mary  E.  T.  Ott  to  Jacob  Ott  and  Jeremiah  J. 
Ott.  [2] 

The  material  portions  of  this  latter  deed  are  as  follows : 

"  That  the  said  Mary  Elizabeth  Theresa  Ott,  for  and  in  con- 
sideration of  the  sum  of  five  thousand  dollars,  doth  grant,  bar- 
Vol.  clx— 28 
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gain,  sell,  release  and  confirm  untc 
Jeremiah  J.  Ott,  their  heirs  and  asi 
title,  interest,  property,  claim  and  de 
the  said  Maiy  E.  T.  Ott  and  Mary  T 
certain  mill  property  situate  in  the  T 
of  Philadelphia,  etc..  Being  the  sam 
Sharkey  et  al.,  Commissionei's  nomii 
vide  the  estate  of  Dennis  Kelly,  dec'd, 
1865,  and  recorded  in  Philadelphia 
No.  115,  page  79,  etc.  allotted  and  i 
the  said  Mary  T.  Ott  (party  of  sec( 
Mary  Ott,  widow,  to  hold  the  same 
during  the  term  of  her  natural  life 
vested  in  the  child  or  children  of  said 
in  fee  simple.  That  the  said  Mary  *] 
dren  only,  to  wit :  Joseph  A.  C.  Ott  a 
Ott  and  Jeremiah  J.  Ott,  party  of  th 
whom  the  estate  in  remainder  of  said 
above  described  and  granted  vested 
said  Joseph  A.  C.  Ott  aforesaid  dep 
1867,  leaving  only  to  survive  him  h 
party  of  the  second  part  who  was  i 
enceinte,  and  having  made  and  publ 
tament  in  writing,  bearing  date  the  2S 
duly  proved  and  registered  in  the  ofi 
whereby  after  directing  the  payment  c 
expenses,  he  willed  as  follows :  '  Sec 
unto  my  beloved  wife  Mary  Elizabe 
tate,  real  and  personal  and  mixed, 
after  may  have,  situate  in  Haverford 
hold  to  her  my  said  wife,  her  heirs  ar 
named  Joseph  A.  Ott  was  afterward 
E.  T.  Ott,  which  said  son  hath  since 
on  the  26th  day  of  July,  1877,  in  hi 
without  issue,  whereupon  the  interei 
Joseph  A.  C.  Ott,  deceased,  in  said 
became  vested  in  his  widow,  the  abo 
in  fee  simple." 

It  appeared  that  on  the  same  da 
Jeremiah  J.  Ott  and  Jacob  Ott,  the 
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eouted  a  mortgage  to  Mary  E.  T.  Ott  for  the  sum  of  95,000  on 
an  entirely  different  tract  of  land  situated  in  Haverford  town- 
ship, the  principal  of  the  mortgage  to  be  payable  after  the  death 
of  the  mother  of  Joseph  A.  C.  Ott,  who  had  a  life  estate  in  said 
farm.     This  represented  the  purchase  money  in  the  deed. 

The  recital  in  this  mortgage  is  identical  with  the  recital  in 
the  foregoing  deed. 

The  said  Mary  E.  T.  Ott  afterwards  married  William  F.  Wil- 
son, and  died  April  28, 1886,  leaving  a  will  probated  in  Phila- 
delphia county,  wherein  she  appointed  her  husband,  William 
F.  Wilson,  and  Hugh  Sullivan,  her  executors,  and  devised  her 
entire  estate  to  them.  The  executors  afterwards  assigned  part 
of  this  mortgage  to  Martha  J.  Wilson,  the  remaining  plaintiff. 

After  the  death  of  Mary  T.  Ott  (mother  of  Joseph  A.  C.  Ott), 
this  suit  was  brought  and  a  verdict  was  obtained  in  favor  of 
plaintiffs  for  amount  of  debt,  interest  and  costs,  subject  to  the 
following  point  of  law  reserved  by  the  court,  viz. :  "If  the  court 
shall  be  of  the  opinion,  as  a  matter  of  law,  that  the  defendants 
can  set  up  as  a  defence,  the  failure  of  title  to  the  lands  described 
in  the  deed  of  even  date  with  the  mortgage  sued  upon,  said 
lands  not  being  described  in  said  mortgage,  then  judgment  is 
to  be  entered  for  defendants,  non  obstante  veredicto." 

The  court  subsequently  entered  judgment  in  favor  of  the  de- 
fendants non  obstante  veredicto. . 

Srrari  anigned  were  among  others  (1,  2)  rulings  on  evidence, 
quoting  bills  of  exceptions ;  (6)  in  reserving  the  question  of 
law,  quoting  it ;  (7)  in  directing  the  jury  to  render  a  verdict 
subject  to  the  point  of  law  reserved ;  (8)  in  refusing  to  enter 
judgment  on  the  verdict  for  plaintiff;  (9)  in  entering  judgment 
for  defendant. 

Jameu  M.  Beok^  0.  B.  IHckin9ony  Henry  M.  Tracy  and  WiU 
Uam  F.  Harrity  with  him,  for  appellant. — ^A  recital  of  title  to 
the  grantor,  in  a  deed,  does  not  amount  to  a  covenant  of  seisin : 
Whitehill  v.  Gotwalt,  8  P.  &  W.  818.  A  recital  of  fact  in  a 
deed  is  not  conclusive  upon  the  grantor :  Mehaffey  v.  Dodds, 
9  Watts,  868. 

It  having  been  conclusively  shown  that  Mary  E.  T.  Ott  had 
an  estate  in  this  land,  no  matter  what  the  quantity  of  that  es- 
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tate  might  be,  the  defendants  havi 
all  the  facts  showing  what  the  qus 
before  them,  they  cannot  come  in 
after  the  mortgage  had  been  assigi 
and  set  up  insufficiency  of  considi 
too  much.     If  they  made  a  bad  bai 

The  compromise  of  a  doubtful  i 
tion  to  establish  the  boundary  lin 
and  although  in  making  such  coi 
good  faith,  but  in  a  mutual  mist 
them  :  McCoy  v.^  Hutchinson,  8  ^ 
McClurg,  8  W.  &  S.  81 ;  Fithian 

There  is  no  case  where  mere  ini 
ent  of  other  circumstances,  has  be< 
a  contract  between  parties  standin; 
ing  with  each  other  without  an} 
Hinds  V.  Holdship,  2  Watts,  104 ;  I 
141 ;  Fisk  v.  Duncan,  88  Pa.  196 ; 
McClure  v.  McClure,  11  Pa.  4 
Whart.  699. 

The  estate  of  J.  A.  C.  Ott  was 
Cote's  Ap.,  79  Pa.  285  ;  Rudebaug 
Wager  v.  Wager,  1  S.  &  R.  878 ; 

A  mistake  as  to  the  operation 
cording  to  all  authorities,  irremec 
§  187.  Appellees  ask  for  an  entii 
and  cancellation  of  the  mortgage 
unless  they  do  equity.  They  cam 
gage  unless  they  tender  a  rescissic 
late  day  is  impracticable. 

A  fortiori  will  a  chancellor  denj 
of  a  bona  fide  purchaser  without  i 
Patrick  v.  Strizier,  67  Pa.  247 ;  I 
Cass  Co.  V.  Oldham,  75  Mo.  60 ; 
296 ;  Kerr  on  Fraud  and  Mistake, 

Appellees  are  barred  from  clain 
their  gross  laches,  and  by  the  staU 
Ap.,  54  Pa.  472. 

A.  Lewis  Smith  and  V.  GHlpin 
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purchaser  may  defend  against  a  suit  for  purchase  money,  how- 
ever secured,  on  the  ground  of  failure  of  consideration,  whenever 
the  title  conveyed  has  failed  in  whole  or  in  part:  Steinhauer 
V.  Witman,  1  S.  &  R.  488 ;  Hart  v.  Porter,  5  S.  &  R.  201 ; 
5.  &  R.  168 ;  Poke  v.  Kelley,  18  S.  &  R. 
ids,  16  S.  &  R.  258 ;  Bingham  v.  Ring- 
Withers  v.  Atkinson,  1  Watts,  236 ;  Ro- 
S.  890;  Wolbert  v.  Lucas,  10  Pa.  78; 
28  Pa.  124 ;  Youngman  v.  Linn,  62  Pa. 
48  Pa.  78 ;  Cross  v.  Noble,  67  Pa.  74 ; 
88 ;  Fisk  v.  Duncan,  88  Pa.  196  ;  Wil- 
;  Goettel  v.  Sage,  117  Pa.  298 ;  John- 
;  Comegys  v.  Davidson,  154  Pa.  684. 
ing  damages  for  failure  or  defect  of  title 
onveyed  is  the  relative  value  which  the 
X)  the  whole,  and  that  is  to  be  estimated 
)  fixed  by  the  parties  for  the  whole  land : 
28  Pa.  124 ;  Murphy  v.  Richardson,  28 

?a.  196,  decides  that,  by  the  express  act 
mortgage  to  which  the  defence  was  set 
up  was  not  given  to  secure  the  purchase  money  of  the  land 
which  had  the  defective  title,  but  to  secure  the  purchase  money 
of  the  land  upon  which  it  was  secured,  the  title  to  which  was 
good,  and  that  therefore  there  could  be  no  defence  to  it  on  ac- 
qount  of  the  bad  title  to  other  land  conveyed  to  defendant  by 
a  separate  deed,  the  purchase  money  of  which  had  been  paid. 

In  an  action  for  purchase  money  of  real  estate,  however  evi- 
denced, whether  by  bond,  bond  and  warrant,  judgment,  single 
bill,  bond  and  mortgage,  or  simple  contract,  defence  may  be 
made  of  failure  of  the  title,  which  is  represented  by  the  pur- 
chase money,  either  in  whole  or  in  part,  and  that,  too,  whether 
a  deed  with  covenants  has  been  made  or  not,  and  even  where 
only  a  quitclaim  deed  has  been  executed:  Goettel  v.  Sage,  117 
Pa.  298. 

This  is  a  suit  for  a  sum  of  money,  and  the  defence  is  failure 
of  consideration,  because  the  parties  did  not  receive  what  they 
bargained  for.  It  is  good  common  sense  that  when  one  sells 
an  article  to  another,  whether  it  be  a  horse  or  a  farm,  and,  be- 
fore the  purchase  money  is  paid,  it  is  discovered  that  the  buyer 
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does  not  get  what  be  bargained  for,  be  ( 
pay :  Steinbauer  v.  Witman,  Admr.,  1 
Noble,  67  Pa.  74 ;  Patterson  v.  Hulinga 
Ap.,  109  Pa.  606;  Roland  v.  MiUer,  8  ' 
V.  Fly,  14  Pa.  640;  Russell's  Ap.,  76  I 
70  Pa.  410  ;  Cbamplin  v.  Laytin,  18  W 
382 ;  Bingbam  v.  Bingham,  1  Ves.  Sr. 
117  Pa.  298 ;  Hart  v.  Porter,  6  S.  & 
Linn,  62  Pa.  418 ;  Grosvenor  v.  Fogg, 
Est.,  68  Pa.  827 ;  Robeno  v.  Marlatt,  II 

There  is  no  evidence  of  the  value  of 
or :  Shippen  and  Robbins'  Ap.,  80  Pa.  S 

In  case  of  fraud  laches  cannot  be  impi 
of  fraud,  for  it  is  only  then  that  the  st 
gins  to  run  :  Mitchell  v.  Buffington,  10 

Opinion  by  Mb.  Justice  Williams 
The  mortgage,  on  which  the  writ  of 
issued,  was  given  to  secure  the  purchs 
paid  for  a  one  third  interest  in  a  mill  pi 
It  appears  that  Dennis  Kelley  by  his  las 
vised  certain  real  estate  to  his  daughter 
to  their  children  in  fee  simple.  By  j 
the  mill  property  was  set  off  to  one  of 
Ott,  and  her  children.  She  had  three  i 
Jacob  Ott  and  Jeremiah  J.  Ott.  In  '. 
died  leaving  to  survive  him  a  widow, 
Joseph  A.,  who  was  born  after  his  det 
vised  all  his  estate  absolutely  to  his  wi 
A.  died  at  the  age  of  ten  years,  unman 
in  1877.  In  1879  the  surviving  bro 
Ott  bought  the  interest  of  their  deceai 
Their  mother  who  was  still  living  he 
property.  The  question  to  be  settled 
buy  was,  in  whom  is  the  title  of  Josepl 
seems  to  have  been  assumed  by  all  pa 
the  posthumous  son,  in  the  lifetime  of  tl 
will  of  Dennis  Kelley,  left  the  will  of  i 
force  so  that  his  widow  took  a  fee  sim] 
the  birth  of  his  son,  after  the  death  o 
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yoked  his  will,  so  that  the  remainder  in  fee  vested  in  the  son, 
then  npon  his  death  his  mother  took  as  his  heir  at  law.  Upon 
this  theory  she  would  be  the  holder  of  the  fee,  whether  she 
took  as  the  devisee  of  her  husband,  or  the  heir  at  law  of  her 
son,  subject  only  to  the  life  estate  of  her  husband's  mother. 
Counsel  was  consulted  by  both  parties,  the  buyers  and  the  seller, 
and  a  deed  was  prepared  for  execution  by  the  widow  of  Joseph 
A.  C.  Ott  which  recited  all  the  facts  stated  above  and  added, 
as  a  conclusion  drawn  from  them,  these  words :  ^*  Whereupon 
the  interest  in  remainder  of  the  said  Joseph  A.  C.  Ott  deceased 
in  said  tract  of  land  and  premises,  became  vested  in  his  widow, 
the  above  named  Mai-y  E.  T.  Ott,  in  fee  simple."  The  purchase 
money  to  be  paid  was  five  thousand  dollars,  which  was  not  to 
become  due  until  the  termination  of  the  life  estate,  by  the 
death  of  Mary  T.  Ott,  the  mother ;  and  was  secured  by  the 
mortgage  now  in  controversy.  When  Mary  T.  Ott  died,  pro- 
•  ceedings  were  begun  for  the  collection  of  the  mortgage,  in  ac- 
cordance with  its  terms,  and  the  scire  facias  in  this  case  issued. 
The  defence  set  up  is  that  it  was  given  under  a  misappre- 
hension, not  of  the  facts,  but  of  their  legal  effect;  and  that  for 
this  reason  the  defendant  should  be  relieved  from  the  payment 
of  it  The  defendants  say  that,  as  they  now  understand  the 
law  to  be,  the  estate  of  the  minor  son  of  Joseph  A.  C.  Ott,  their 
brother,  descended  at  his  death  upon  them  as  his  heirs  at  law, 
of  the  Uood  of  the  ancestor  from  whom  the  estate  came,  and 
not  upon  his  mother ;  and  they  therefore  bought  from  Mary 
E.  T.  Ott  what  they  at  the  time  owned  in  fee ;  and  gave  the 
mortgage  to  secure  the  price  of  property  she  did  not  own, 
and  could  not  sell  to  them.  This  is  no  doubt  true,  upon  the 
facts  as  they  are  now  presented,  except  that  she  held  an  estate 
in  dower  which  did  pass  to  the  purchasers  by  her  deed.  Her 
husband's  estate  in  fee  was  in  remainder  after  the  life  estate 
of  his  mother.  When  he  died  his  will  was  subject  to  revoca- 
tion by  the  birth  of  a  child,  after  his  decease,  capable  of  taking 
as  his  heir  at  law.  This  event  took  place,  and  as  to  his  real  es- 
tate he  became  intestate.  His  real  estate  passed  to  his  son  born 
after  his  death,  subject  to  the  dower  interest  of  his  widow  un- 
der our  intestate  laws.  This  interest  or  estate  was  postponed, 
as  to  its  enjoyment,  until  the  termination  of  the  life  estate  of 
her  husband's  mother.     It  was  impossible  for  the  purchasers  of 
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the  mill  to  secure  a  marketable  ti 
tate  in  dower,  and  it  had  a  value^ 
defendants  ought  to  pay,  whate^ 
right  to  be  relieved  from  the  rem 
judgment  must  be  reversed  for  th 

The  learned  judge  told  the  ju 
title  and  the  purchasers  were  buyi 
This  may  be  true  as  to  the  remaii 
of  Mary  T.  Ott,  the  mother ;  but 
in  dower  of  Mary  E.  T.  Ott,  the 
When  the  purchase  was  made  tL 
which  would  have  affected  the  n 
materially.  Its  value  is  not  to 
subsequent  death  before  the  ten 
her  husband's  mother,  but  in  vie\ 
the  date  of  her  deed  to  the  defen 

It  is  also  well  to  say  that  this 
title,  in  the  sense  in  which  thos 
when  speaking  of  the  right  of  a 
fend  against  the  payment  of  pu 
not  failed.  There  has  been  no  oi 
tion  of  the  mill  property.  No  ho 
it  or  any  part  of  it.  It  is  the  ca 
to  the  effect  of  facts  which  all  p 
oughly  underatood,  and  which  ai 
the  conveyance.  We  do  not  say 
afford  a  ground  of  defence  to  th 
taken  of  the  case  by  the  learned  ; 
question  is  not  before  us.  What 
is,  in  any  event,  entitled  to  recov 
represent  the  relative  value  of  hei 
remainder  in  fee  which  passed  frc 

The  judgment  is  reversed,  and  a 
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Pyott's  Estate.     Appeal  of  Howard,  Exr.     Leedom's         |}g  ^\ 

Appeal. 

WtU^Ckmversian-Debts  ofdecederU, 

Where  a  testator  authorizes  land  devised  to  his  wife  for  life  to  be  sold 
0  orphans'  court,  if  the  wife  deems  it  to  her 
uld  be  made,  and  such  sale  is  made,  the  pro- 
sonal  property  applicable  to  the  payment  of 
to  real  estate  devised  in  the  residuary  clause 

icederU^Laches—  Estoppel. 
cannot  sit  quietly  by  for  years,  and  allow  the 
lary  real  estate  to  be  used  for  other  purposes 
to,  and  then  be  permitted  to  come  in  on  the 
ft  real  estate  specifically  devised. 

Argued  Feb.  15,  1894.  Appeals,  Nos.  222  and  238,  Jan.  T., 
1894,  by  Henry  C.  Howard,  executor  of  Eliza  F.  Pyott,  and  J. 
Jones  Leedom,  creditor  of  Reese  Pyott,  deceased,  from  decree 
of  O.  C.  Delaware  Co.,  distributing  estate  of  Reese  Pyott,  de- 
ceased. Before  Stbrrett,  C.  J.,  Grbbn,  Williams,  Mitch- 
SLL  and  Fbll,  JJ.     Affirmed. 

Exceptions  to  adjudication  of  executor's  account. 

The  auditor,  George  E.  Darlington,  Esq.,  reported  as  fol- 
lows: 

"  The  amount  for  distribution,  19,602.80,  is  the  proceeds  of 
sale  of  real  estate  of  deceased,  sold  by  H.  C.  Howard,  trustee, 
pursuant  to  the  directions  of  the  will  of  Reese  Pyott,  with  the 
consent  of  the  widow,  and  under  the  decree  of  the  said  orphans' 
court. 

''  The  account  of  said  trustee,  showing  said  balance,  was  filed 
May  13,  1884,  and  was  duly  confirmed  July  14,  1884.  Eliza 
F.  Pyott,  the  widow  of  the  testator,  was  entitled  to  receive  the 
income  from  said  sum  during  her  lifetime.  Eliza  F.  Pyott 
died  May  7,  1892,  testate. 

'*  The  real  estate  of  James  Pyott  was  sold  by  the  trustee  on 
Jan.  29,  1888,  and  confirmed  Feb.  12, 1888.  i| 

"  Reese  Pyott  died  March  16,  1876,  without  leaving  issue ; 
but  left  a  widow,  the  said  Eliza  F.  Pyott,  now  dead,  as  before 
stated. 
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Reese  Pyott  made  his  last  will  and  testament,  bearing  date 
.  6,  1878,  duly  proven  in  Delaware  county,  on  April  28^ 
S,  wherein  and  whereby  he  bequeathed  and  devised  as  fol 
3,  after  first  directing  all  his  just  debts  ai  *  ' 
le  paid  out  of  his  personal  estate : 

*  Item.  All  the  rest,  residue  and  remain 
te,  I  give  and  bequeath  to  my  wife,  Eliz< 
'  Item.  I  give,  devise  and  bequeath  to 
Lhat  certain  messuage  and  tract  of  land, 

in  the  said  township  of  Marple,  boundec 
iris,  Sarah  Fawkes,  Eber  Lewis  and  othe: 
M3  of  land,  more  or  less,  to  have  and  to  he 
and  during  the  term  of  her  natural  li 
1  at  any  time  deem  it  to  her  advantage 

part  thereof  shall  be  sold,  and  the  pr( 
benefit,  I  hereby  authorize  the  sale  of  th< 
>e  appointed  by  the  orphans'  court  of  sa 
e,  upon  her  petition,  either  in  whole  or 
nest ;  said  sale  to  be  upon  such  terms  ai 

for  the  proper  appropriation  of  the  j 
d  by  said  court,  and  the  proceeds  of  sucl 
egally  invested  by  said  trustee  after  dedi 
rges,  and  the  income  thereof  regularly  ] 
said  wife  Eliza  for  and  during  her  life, 
ny  said  wife,  I  give,  devise  and  bequeat 
1  with  the  appurtenances,  or  the  procei 
same  or  any  part  thereof  shall  have  bee 
iw  living  at  that  time,  their  heirs  and 
ii  proportions  and  for  such  estates  as  the 
tied  to  the  same  in  case  of  my  having  di 

*  Item.  All  the  rest  and  residue  of  my  ei 
aixed,  of  which  I  may  die  possessed,  I  g 
ath  to  my  said  wife,  Eliza,  her  heirs  and 
^Lastly.  I  name  and  appoint  my  said 
Henry  C.  Howard,  attomey-at-law,  ex( 
will.' 

Letters  testamentary  were  duly  granted 
iter  stating  the  next  of  kin  and  heii-s 
[g  a  sister  and  the  children  of  deceased 
les  Pyott  being  one  of  them,  the  auditor 
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"  A  claim  is  made  by  J.  Jones  Leedom,  through  his  attorney, 
Edward  H.  Hall,  Esq.,  for  an  award  from  the  fund  of  11,600, 
with  interest  from  April  1, 1878.  This  claim  is  made  on  a  bond 
of  James  Pyott  and  Reese  Pyott  to  J.  Jones  Leedom  for  11,600, 
dated  March  30, 1872,  and  with  the  allegation  that  interest  was 
paid  to  April  1,  1878,  and  that  no  part  of  principal  has  been 
paid,  and  claim  for  the  full  amount  is  made  against  the  estate 
of  Reese  Pyott.  The  bond  is  payable  in  one  year  from  the  date 
thereof.  .  .  . 

^^This  bond  held  by  J.  Jones  Leedom  does  not  appear  to 
have  had  judgment  entered  on  it,  and  no  previous  claim  ap- 
pears to  have  been  made  on  it  against  the  estate  of  Reese  Pyott, 
and  his  executors  were  not  called  on  to  raise  funds  from  the 
sale  of  real  estate  to  pay  debts  in  the  more  than  sixteen  years 
that  have  elapsed  since  Reese  Pyott's  death  to  the  first  meeting 
before  the  auditor. 

**  By  the  will  of  Reese  Pyott  it  will  be  seen  that  he  directed 
his  just  debts  and  funeral  expenses  to  be  paid  by  his  executors 
out  of  his  personal  estate,  and  he  then  gives  the  remainder  of 
personal  estate  to  his  wife  Eliza  Pyott  absolutely.  The  testa- 
tor does  not  provide  for  the  payment  of  his  debts  from  any 
other  source ;  the  wording  of  the  will  shows  that  it  was  evi- 
dently in  his  mind  that  the  personal  estate  would  pay  all  his 
debts  and  funeral  expenses. 

*^  Without  going  into  the  question  as  to  whether  the  presump- 
tion of  payment  has  arisen  against  this  bond  by  reason  of  its 
being  over  twenty  years  old,  and  treating  it  as  a  just  debt  of 
the  testator,  we  will  examine  the  question  whether  it  should 
be  paid  out  of  this  fund. 

^^  Then,  as  said  by  Mr.  Justice  Paxsok  in  the  opinion  de- 
livered in  Mason's  Appeal,  89  Pa.  404,  this  is  not  a  question  of 
equities,  or  the  marshaling  of  assets ;  nor  a  question  of  elec- 
tion by  creditors  between  funds ;  but  it  is  a  matter  of  the  pay- 
ment of  debts  in  the  manner  prescribed  by  law.  Until  the 
personal  estate,  the  primary  fund  for  the  payment  of  debts,  is 
exhausted  or  shown  to  be  insufficient,  the  law  will  not  permit 
the  administrator  or  executor,  unless  so  directed  by  the  will, 
to  sell  the  real  estate  for  the  payment  of  debts,  and  then  only 
80  much  thereof  as  may  be  necessary  to  make  up  the  deficiency 
of  the  personal  estate. 


Digitized  by 


Google 


444    PYOTT'S  ESTATE.     APPEAL  OF  H" 
Auditor^s  Report. 

''In  this  case  before  us,  the  personal  es 
and  shown  to  be  insufficient  by  the  execi 
which  shows  a  balance  due  the  executors  c 
being  the  case,  and  it  being  a  fact  that  the 
tracts  of  land  of  a  value  more  than  suffic 
balance  of  debts  left  unpaid  after  the  exhaua 
estate,  let  us  see  from  what  source  the  law ' 
debts  to  be  paid. 

"  In  Hoover  v.  Hoover,  6  Pa.  856,  in  an 
Bell,  we  find  the  law  laid  down  that  the  < 
the  application  of  the  several  funds  liable 
debts  is :  (1)  The  general  personal  estate 
implication  exempted.  (2)  Lands  expres 
debts.  (3)  Estates  descended  to  the  heirs, 
charged  with  the  payment  of  debts  general 
in  terms  general  or  specific  (every  devise  • 
nature  specific).  (6)  General  pecuniary 
(6)  Specific  legacies,  pro  rata.  (7)  Real  esti 
in  terms  general  or  specific.  See  also  Estati 
Deceased,  7  Phila.  496. 

*'  As  what  has  been  said  in  regard  to  th 
debts  are  to  be  paid  applies  also  to  the  claic 
ard,  executor  of  Eliza  F.  Pyott,  we  will  n( 
sideration  of  that  claim  also,  as  facts  given 
to  both  claims,  and  they  may  therefore  be  ( 

"  Garrett  E.  Smedley,  Esq.,  as  counsel  fo 
executor  of  the  last  will  and  testament  of 
ceased,  presents  a  claim  against  the  fund  for 
balance  shown  by  the  account  of  Eliza  F.  ] 
Howard,  executors  of  the  last  will  and  testar 
deceased,  as  due  said  Eliza  Pyott,  one  of 
moneys  advanced  by  her  to  pay  debts  of  I 
By  the  testimony  of  Henry  C.  Howard,  i« 
witness,  it  was  shown  that  the  estate  of  ] 
debted  to  the  guardian  of  the  minor  chih 
deceased,  in  the  sum  of  11,868.66,  which  i 
executors'  account  in  the  estate  of  the  said 
the  said  Reese  Pyott,  having  been  the  fora 
children,  and  upon  the  settlement  of  his  i 
by  his  executors  that  balance  appeared  as  d 
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minors.  A  part  of  the  balance,  to  wit,  the  sum  of  $1,074.81, 
was  paid  by  said  Eliza  F.  Pyott  as  one  of  the  executors  of  said 
Reese  Pyott,  out  of  her  own  fund ;  the  personal  estate  having 
been  exhausted,  and  leaving  that  much  of  the  debts  to  be  made 
up  in  some  way.  She  then  claimed  a  credit  for  it  iu  her  exec- 
utor's account.  The  amount  was  not  paid  or  taken  from  the 
funds  at  the  time  Mr.  Howard  filed  his  accounts  as  trustee,  and 
there  is  no  personal  estate  of  Reese  Pyott  to  pay  the  said  bal- 
ance clfiimed  by  said  Eliza  F.  Pyott. 

"  Mr.  Smedley  further  offers  in  evidence  a  bond  executed  by 
Eliza  F.  Pyott  and  Henry  C.  Howard,  executors  of  the  last 
will  and  testament  of  Reese  Pyott,  to  Eliza  F.  Pyott  for 
11,074.81,  and  bearing  date  the  2d  day  of  March,  1881.  Mr. 
Howard,  on  cross-examination,  shows  that  no  action  was  ever 
taken  on  the  bond  and  no  suit  ever  commenced  for  the  collec- 
tion of  the  claim,  and  no  proceedings  ever  had  on  the  bond  for 
its  collection.  That  no  application  was  ever  made  to  the  or- 
phans' court  by  the  trustee  for  leave  to  pay  to  the  executors  or 
the  widow  the  amount  due  upon  this  bond.  That  the  said 
Eliza  F.  Pyott  never  made  a  formal  demand  of  her  coexecutor 
for  the  payment  of  the  bond,  but  that  she  was  informed  by 
Mr.  Howard  that  she  would  have  a  claim  against  the  real  es- 
tate of  Reese  Pyott  when  it  came  to  be  distributed,  and  that 
is  why  the  bond  was  drawn  up  and  executed,  as  an  evidence  of 
the  debt.  This  was  done  when  their  account  as  executors  was 
settled.  The  real  estate  of  Reese  Pyott  had  not  been  sold  at 
the  time  when  his  executors  filed  their  account. 

«*  Mr.  Howard  further  shows  that  at  the  time  of  Reese  Py- 
ott's  death  he  was  possessed  of  the  following  real  estate :  A 
farm  on  which  he  lived  in  the  township  of  Marple,  containing 
about  sixty  acres,  which  was  subsequently  sold  to  Alexander 
Johnson.  Also  another  piece  of  property  in  the  same  town- 
ship of  about  ten  acres  which  was  afterwards  sold  to  Jacob 
Green.  Also,  a  property  called  the  Drove  property,  situate  on 
the  West  Chester  road,  at  the  corner  of  the  road  crossing  the 
West  Chester  road  from  the  Springfield  road,  containing  about 
forty-three  acres,  which  was  sold  to  Mrs.  Emily  Long  for  about 
16,500. 

"The  funds  for  distribution  before  the  auditor  are  the  pro- 
ceeds of  sale  of  the  sixty  acres  in  Marple  township. 
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"  The  deed  for  the  Drove  property  was  made  March  20, 1878, 
the  ten  acres  sold  to  Jacob  Green  were  sold  for  $1,742.42^  on 
March  28, 1888,  and  the  sixty  acres  were  sold  under  order  of 
court  as  before  stated. 

*'  Eliza  F.  Pyott  sold  these  properties  and  made  the  deeds  for 
them  as  owner  thereof,  and  the  purchase  money  was  received 
by  her,  except  that  which  was  required  to  pay  incumbrances. 
She  claimed  title  to  the  land  under  the  will  of  Reese  Pyott, 
and  as  his  devisee,  the  claim  being  made  under  the  third  item 
in  the  will.  The  executors  of  Reese  Pyott  filed  their  account 
on  March  22, 1881. 

"  When  Mrs!  Pyott  sold  the  piece  of  ground  in  1878,  for  #6,600, 
there  was  $500  paid  to  her  in  cash  of  the  purchase  money,  and 
she  took  a  mortgage  for  $8,400,  the  properly  being  taken 
subject  to  a  prior  mortgage  of  $2,600.  This  $8,400  has  since 
been  paid.  The  only  reason  given  why  Mrs.  Pyott  did  not  re- 
imburse the  executors  from  the  proceeds  of  the  sale  of  the  real 
estate  is  that  she  thought  she  had  already  paid  more  than  her 
portion  of  the  debt,  by  the  payment  of  the  mortgage  on  the  land 
she  took,  and  that  the  balance  should  stand  as  a  claim  against 
the  real  estate  in  which  she  had  a  life  estate. 

"  Mrs.  Long  afterwards  sold  the  Drove  property  for  $7,000. 
When  Mrs.  Long  bought  the  property  she  gave  as  a  cash  con- 
sideration a  lot  worth  $600,  and  the  balance  of  the  purchase 
money  was  secured  on  the  property. 

^^  It  will  thus  be  seen  that  from  the  sales  of  real  estate  one  of 
the  executors,  Eliza  F.  Pyot/t,  had  in  her  hands  the  proceeds, 
amounting  to  $6,642,  a  fund  more  than  su£5cient  to  pay  all  the 
balance  of  debts,  and  a  fund  arising  from  the  residue  of  real 
estatte  of  testator.  .  .  . 

'^  The  sixty  acres  from  which  this  fund  arises  was  not  sold 
for  the  payment  of  debts,  but  was  sold  by  order  of  court  un- 
der direction  of  the  will,  on  the  petition  of  the  widow,  Eliza 
F.  Pyott,  the  proceeds  to  be  invested  for  her  benefit  for  life, 
and  at  her  death  the  principal  to  be  divided  in  accordance  with 
the  directions  in  the  will  amiong  the  heirs  at  law  of  the  testa- 
tor living  at  that  time,  and  their  heirs  and  assigns. 

"  The  devise  of  these  sixty  acres  was  a  specific  devise.  In 
this  instance,  the  fii-st-class  assets  having  been  exhausted  with- 
out fully  satisfying  the  debts,  and  the  testator  not  expressly  de 
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Yising  any  lands  for  their  payment  nor  charging  any  of  his  land 
for  the  payment  of  debts  generally,  and  in  Pennsylvania  all  the 
lands  of  decedent,  whether  descending  or  devised  by  law,  being 
charged  with  the  payment  of  the  debts  of  the  decedent,  the 
devisee  taking  the  residue  of  real  estate  certainly  takes  it  sub- . 
ject  to  the  payment  of  the  debts  which  were  not  paid  and  sat- 
isfied by  the  personal  estate,  and  the  residue  of  real  estate  must 
certainly  be  taken  to  pay  the  debts  before  the  land  specifically 
devised.  As  has  been  shofrn,  the  residue  of  real  estate  is  am- 
ply sufficient  to  pay  these  debts,  and  sufficient  funds  were  ob- 
tained from  the  sale  of  this  residue  of  real  estate  by  the  said 
Eliza  F.  Pyott,  the  devisee  thereof,  as  well  as  one  of  the  execu- 
tors, to  pay  them  ;  and  this  .she  should  have  been  required  to 
do.  In  the  opinion  of  the  auditor,  the  claimant,  J.  Jones  Lee- 
dom,  could  not  sit  quietly  by  and  allow  the  funds  of  the  resi- 
due of  real  estate  to  be  used  for  other  purposes  than  the  payment 
of  his  debt,  and  then  be  permitted  to  come  in  on  the  funds  aris- 
ing from  the  real  estate  specifically  devised. 

**  This  also  applies  with  stronger  force  to  the  claim  of  H.  C. 
Howard,  executor  of  Eliza  F.  Pyott,  for  the  $1,074.81,  expend- 
ed by  her  as  the  executor  of  Reese  Pyott  in  the  payment  of  his 
debts,  as  shown  by  the  executor's  account  She  took  the  resi- 
due of  the  real  estate  which  should  have  been  applied  to  the 
payment  of  his  debts  and  appropriated  it  to  her  own  use  ;  sell- 
ing it  as  the  owner  thereof  under  the  devise  in  the  will  to  her, 
receiving  the  funds  from  such  sales  and  paying  herself  back 
therefrom,  fully,  for  the  moneys  that  she  had  expended  as  ex- 
ecutor in  the  payment  of  Reese  Pyott's  debts ;  therefore  she 
can  have  no  further  claim  upon  his  estate. 

^'  These  claims  are  therefore  not  allowed  by  the  auditor. 

^^  Under  the  finding  of  the  auditor  this  fund  would  be  dis- 
tributed to  the  parties  named  in  the  second  item  in  the  will, 
the  heirs  at  law  of  the  testator  living  at  the  time  of  death  of 
the  said  Eliza  F.  Pyott,  as  hereinbefore  named,  their  heirs  and 
assigns,  in  the  proportions  designated  in  said  will,  excepting 
the  share  of  any  of  said  heirs  which  may  be  assigned  or  at- 
tached, and  these  shares  are  to  be  distributed  to  those  legally 
entitled  thereto;  but  all  the  shares  are  subject  to  collateral 
inheritance  tax. 

^^  The  auditor  is  of  opinion  that  sale  of  the  sixty  acres,  under 
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order  of  court,  and  the  direction  in  the  will,  converted  the 
proceeds  of  sale  into  personalty,  and  that  the  fund  is  to  be 
distributed  as  personalty. 

"  In  this  case  the  widow  invoked  the  process  of  the  court  to 
enforce  the  execution  of  the  positive  direction  in  the  will  to 
sell  by  a  trustee  to  be  appointed  by  the  coui*t,  and  the  proceeds 
of  sale  pass  under  the  will  as  money.  See  Roland  v.  Miller, 
100  Pa.  51. 

^*0n  Jan.  21,  1881,  James  PyotJ;  and  wife  executed  a  deed 
of  assignment  to  Jesse  C.  Dickey  and  R.  H.  Hodgson  for  the 
benefit  of  the  creditors  of  the  said  James  Pyott,  which  deed 
was  duly  recorded  in  Chester  county  on  January  21, 1881, 
the  trust  having  been  accepted  by  the  said  assignees  on  the 
same  date.  This  deed  of  assignment  conveyed  all  the  real 
estate,  and  all  the  goods,  chattels,  rights,  credits  and  property 
of  every  kind,  whether  real,  personal  or  mixed,  of  the  said  as- 
signors. This  deed  of  assignment  was  afterwards  recorded  in 
Delaware  county  on  Dec.  9,  1881. 

"  The  claim  of  Henry  C.  Howard,  executor  of  Eliza  F.  Pyott, 
deceased,  against  the  share  of  James  Pyott,  on  attachment  ex- 
ecution of  Eliza  Pyott  against  James  Pyott,  defendant,  and 
Henry  C.  Howard,  trustee  to  make  sale  of  the  real  estate  of 
Reese  Pyott,  deceased,  issued  Oct.  29, 1884,  from  the  Common 
Pleas  of  Delaware  county,  on  judgment  in  the  said  court  against 
said  James  Pyott,  entered  Oct.  29^  1884,  is  not  allowed,  as  the 
deed  of  assignment  antedated  the  judgment,  and  the  attach- 
ment was  issued  before  the  death  of  Eliza  F.  Pyott,  the  widow.'' 

The  auditor  accordingly  distributed  the  fund  to  the  heirs  to 
the  exclusion  of  these  claims. 

Exceptions  were  filed  by  J.  Jones  Leedom  and  by  H.  C. 
Howard,  executor  of  Eliza  F.  Pyott,  alleging  error  in  not 
allowing  their  claims. 

The  auditor  disposed  of  the  exceptions  as  follows : 

''  The  auditor  sees  no  reason  for  changing  his  report,  except- 
ing in  the  following  respect:  In  his  first  report  the  fund  was 
treated  as  personalty  by  a  conversion,  but  the  question  as  to 
how  and  when  the  conversion  was  had  was  not  passed  upon, 
and  as  this  may  become  an  important  question  in  this  distribu- 
tion it  is  proper  that  the  auditor  should  give  his  opinion  on 
this  subject.     It  will  be  seen  that  under  the  wording  of  the 
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will  the  testator  only  intended  a  sale  should  be  made  of  the 
real  estate  in  the  event  of  his  wife  deeming  it  to  be  to  her  ad- 
vantage that  the  same  or  any  part  thereof  shall  be  sold,  and 
that  then  the  sale  is  to  be  made  by  a  trustee  to  be  appointed 
by  the  orphans'  court  upon  her  petition.  Thus  it  will  be  seea 
that  there  was  not  an  absolute  direction  to  sell,  and  that  the 
sale  could  only  take  place  in  the  event  of  the  wife  consenting 
to  it  and  presenting  a  petition  to  the  court  for  the  Hppointment 
of  a  trustee.  In  the  opinion  of  the  auditor  there  was  therefore 
no  conversion  of  the  land  into  money  by  the  will,  even  in 
equity,  and  no  such  converaion  could  be  considered  as  having 
taken  place  until  such  consent  on  the  part  of  the  wife  had  been 
given,  by  her  petition  to  the  orphans'  court  for  the  appointment 
of  a  trustee  to  make  sale,  and  the  sale  made  under  the  order  of 
the  orphans'  court  really  worked  the  conversion.  In  Henry 
V.  McCloskey,  9  Watts,  page  145,  it  is  decided  that  if  the  di- 
rection by  the  testator  in  his  will  to  sell  his  real  estate  be  not 
absolute  but  qualified,  such  as  where  there  is  a  direction  in  the 
will  to  sell  the  real  estate  upon  the  widow  agreeing  to  it  in  her 
lifetime,  and  if  it  shall  appear  from  the  words  of  the  will  that 
the  testator  only  intended  that  the  sale  should  be  made  in 
event  of  his  wife  consenting  to  it  and  not  otherwise,  a  conver- 
sion of  it  into  money  would  not  even  in  equity  be  considered 
as  having  taken  place^ until  such  consent  on  her  part  had  been 
given. 

"  In  Peterson's  Appeal,  88  Pa.  page  397,  it  is  held  where  a 
discretionary  power  of  sale  is  given  by  will  to  trustees,  no  con- 
version of  realty  into  personalty  will  take  place  until  a  sale  is 
actually  made.  To  work  a  conversion  the  direction  to  sell 
must  be  positive,  irrespective  of  contingencies  and  independent 
of  discretion.  See  also  the  Estate  of  Samuel  Machemer,  de- 
ceased, 140  Pa.  page  644.  See  also,  Mellon  v.  Reed,  128  Pa. 
14 ;  Stoner  v.  Zimmerman,  21  Pa.  894." 

Exceptions  were  dismissed  by  the  court,  Clayton,  P.  J. 

Errors  assigned  were  dismissal  of  exceptions,  quoting  them. 

Garrett  JE.  Smedley^  for  Henry  C.  Howard,  appellant,  cited : 
Williamson's  Ap.,  94  Pa.  281 ;  Philadelphia's  Ap.,  112  Pa.  470 ; 
Vol.  clx— 29 
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Kirk's  Est.,  8  W.  N.  107 ;  Loorais's  Ap., 
strong's  Ap.,  68  Pa.  812 ;  Snyder's  Ap.,  75 

E,  n.  Hall^  for  J.  Jones  Leedom,  appellai 
Ap.,  88  Pa.  897 ;  Machemer's  Est.,  140  P« 
99  Pa.  124 ;  Philadelphia's  Ap.,  112  Pa.  470 
5  Pa.  861 ;  Snyder's  Ap.,  75  Pa.  191 ;  L( 
887 ;  Armstrong's  Ap.,  68  Pa.  812. 

TT.  Roger  Fronefield  and  Samuel  J.  Tc 
cited:  Risk's  Ap.,  110  Pa.  171;  McGlauj 
lin,  24  Pa.  20 ;  McCracken's  Est.,  29  Pa.  A 
148  Pa.  189 ;  Armstrong's  Ap.,  68  Pa.  812; 
888;  Cake's  Est.,  157  Pa.  457  ;  Demmy's  A 
of  Feb.  24,  1884,  P.  L.  77;  Hughes  v.  H 
Briggs's  Ap.,  98  Pa.  485  ;  Baily's  Est.,  156 

Howard's  Appbal. 

Pbb  Cublam,  March  26,  1894 : 
The  facts  of  this  case,  as  well  as  the  quei 
thereon,  are  clearly  and  satisfactorily  pres 
of  the  learned  auditor,  and  need  not  be  rest 
of  distribution,  to  which  alone  the  except 
was  adopted  by  the  orphans'  court  and  foi 
decree  from  which  this  appeal  was  taken* 
sidered  the  questions  involved  in  the  seve 
error,  and  find  nothing  in  either  of  them  tt 
or  modification  of  the  decree. 

Decree  affirmed  and  appeal  dismissed  \« 
by  appellant. 

Lbedom's  Appeal. 

Per  Cubiam,  March  26,  1894  : 

This  case  was  argued  with  Howard's  A 
cree,  No.  222  of  this  term. 

We  have  fully  considered  the  questioi 
specifications,  and  are  not  convinced  that  i 
in  adopting  the  schedule  of  distribution  r 
learned  auditor.     For  reasons  given  in  his 
decree  founded  thereon  should  be  affirmed 

Decree  affirmed  and  appeal  dismissed  m 
by  appellant. 


m.^ 
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Commonwealth  v.  Breyessee,  Appellee. 

CrmUnal   law^Murder— Self-defence, 

Life  may  be  lawfully  taken  iu  self-defence ;  but  it  must  appear  that  he 
who  takes  it  was  in  imminent  danger  of  death  or  great  bodily  harm,  and  that 
no  other  way  of  escape  from  the  danger  was  open  to  him. 

Murder — Killing  of  person  not  intended. 

Where  a  deliberate  purpose  is  formed  to  kill  one  person  and  the  defend- 
ant fii*es  a  pistol  at  him  for  that  purpose,  the  fact  that  the  ball  misses  its 
intended  victim,  and  kills  another  person,  does  not  relieve  the  murderer. 

Murder— Evidence— CredibilUy  of  defendant— Charge  of  court. 

On  the  trial  of  an  indictment  for  murder  it  is  proper  for  the  oourt  to 
charge  that  the  extent  to  which  the  prisoner  was  contradicted  by  the  wit- 
nesses, the  character  of  the  testimony  given  by  them,  the  reasonableness  of 
his  own  testimony,  and  its  consistency  with  the  established  facts  in  the  case, 
were  all  proper  subjects  for  consideration  in  determining  the  credit  to 
which  his  testimony  was  entitled. 

Verdict— FracUce,  oyer  and  terminer. 

The  verdict  as  recorded  is  the  verdict  of  the  jury,  and  the  form  prepared 
in  the  jury  room,  though  handed  to  the  clerk,  is  no  part  of  the  record,  and 
has  no  significance. 

Argued  Feb.  19, 1894.  Appeal,  No.  62,  Oct.  T.,  1894,  by  de- 
fendant, Noel  Breye88ee,  from  judgment  of  O.  &  T.,  Allegheny 
Co.,  Sept  T.,  1893,  on  verdict  of  guilty.  Before  Williams, 
MoCoLLUM,  MiTCHBLL,  Dban  and  Fell,  JJ.     Affirmed. 

Indictment  for  murder.    Before  Slaolb,  J. 

At  the  trial  it  appeared  that,  on  Sept.  24, 1893,  Noel  Brey- 
essee, alias  Maison  Noel,  shot  and  killed  Sophia  Raes  with  a 
pistol.  The  evidence  tended  to  show  that  about  ten  o'clock  in 
the  evening  of  the  day  in  question  the  prisoner,  together  with 
August  Maison,  alias  August  Breyessee,  left  their  house  and 
went  up  the  road  past  the  house  of  August  Raes,  husband  of 
the  deceased.  They  did  not  find  Raes  at  home,  and  they  con- 
cealed themselves  in  the  coal  shed  to  await  his  return.  Some- 
time afterwards  Raes  and  his  wife  returned,  when  the  prisoner 
and  his  companion  attacked  them  with  stones.  Raes  was 
knoeked  down  and  his  wife  ran  to  summon  a  neighbor.  When 
she  returned,  the  prisoner,  at  the  instigation  of  his  companion, 
shot  twice  in  rapid  succession,  and  the  woman  fell  and  after- 
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wards  died.  The  prisoner  testified  in  substance  that  Raes  be- 
gan the  attack,  and  was  knocked  down ;  that  then  Mrs.  Raes 
ran  away  screaming,  and  presently  returned  with  a  neighbor, 
and  that  then  Raes  attacked  the  prisoner  with  a  knife ;  that  the 
prisoner  shot  the  pistol  in  the  air  to  frighten  Raes,  and  then 
shot  the  second  load,  which  passed  over  Raes*s  shoulder,  killing 
his  wife. 

Defendant  and  his  companion  were  indicted  jointly,  and,  a 
severance  being  granted,  defendant  was  tried  first. 

The  court  charged  in  part  as  follows  : 

'*  [The  statement  of  the  defendant  is  not  in  accordance  with 
the  testimony  of  any  other  witness  in  the  case.  It  is  not  con- 
sistent with  the  statement  of  any  other  witness  in  the  case,  so 
far  as  I  recollect,  and  the  first  question  for  you  is,  do  you  be- 
lieve that  to  be  the  true  state  of  the  facts  ?  He  is  a  competent 
witness,  made  &o  by  the  law.  In  determining  whether  or  not 
his  statement  is  true,  you  will  look  at  the  testimony  of  the  other 
witnesses  to  see  whether  it  is  consistent  with  them  or  in  con- 
tradiction to  them,  and  if  in  contradiction  to  them,  upon  which 
you  can  rely.  You  will  look  at  the  interest  he  has  in  the  case, 
and  all  the  other  circumstances  attending  it,  and  deteitnine 
whether  or  not  that  statement  is  true.  If  it  is  not  true,  of 
course  the  question  of  self-defence  would  fall,  because  there  is 
nothing  in  the  testimony  of  the  other  witnesses,  so  far  as  I  rec- 
ollect it,  that  would  justify  any  inference  that  this  attack  was 
made  in  self-defence.  But  if  it  is  true,  then  comes  the  question 
of  whether  or  not  it  constitutes  self-defence,  and  in  reference  to 
that  the  law  is  this  :  To  excuse  homicide  upon  the  plea  of  self- 
defence,  it  must  appear  that  the  slayer  had  no  other  reasonably 
possible,  or  at  least  probable,  means  of  escaping,  and  that  bis 
act  was  one  of  necessity.  The  act  of  the  slayer  must  be  such 
as  is  necessary  to  protect  his  person  from  death  or  great  bodily 
harm.  If  he  could  have  escaped  by  flight  he  was  bound  to  flee. 
When  it  comes  to  the  question  of  whether  one  man  shall  flee  or 
another  shall  die,  the  law  decides  that  the  former  shall  flee 
rather  than  that  the  latter  shall  die.  The  law  is  too  careful  of 
human  life  to  permit  it  to  be  taken  without  the  exoneration  of 
necessity.  When,  therefore,  one  man  takes  another's  life,  and 
is  called  upon  to  answer  to  the  law,  he  must  show  such  neces- 
8ity.]  [5] 
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**  Admitting  the  prisoner's  statement  to  be  true,  it  is  for  you 
to  determine  whether  there  was  a  necessity  for  firing  the  shot 
in  order  to  protect  himself  from  death  or  great  bodily  harm,  or 
whether  the  circumstances  justified  the  prisoner  in  so  believ- 
ing, and  in  determining  that  question  you  will  look  at  the 
parties  themselves,  you  will  look  at  the  men  as  they  appeared 
before  you,  their  size,  their  physical  ability,  and  then  all  the  cir- 
cumstances surrounding  the  case  as  detailed  by  the  prisoner 
himself,  and  say  whether  or  not  you  believe  it  was  necessary 
for  him  to  take  any  person's  life  in  order  to  protect  his  own  or 
prevent  great  bodily  harm  to  himself.  If  he  could  have  got 
away  without  that,  he  was  bound  to  go,  and  if  he  fired  the  shot 
without  such  necessity  he  would  not  be  justified  under  the  law 
by  reason  of  the  excuse  of  self-defence.  If,  however,  you  should 
find  he  was  not  justified  in  so  defending  himself  under  the  cir- 
cumstances of  his  statement  of  the  case,  the  belief  might  raise 
two  other  questions.  The  first  is  the  question  of  accidental 
killing.  As  I  have  said,  I  did  not  understand  the  prisoner  to 
say  that  he  did  not  fii*e  the  shot  at  Raes,  and  if  he  fired  it  at  him 
and  struck  Mrs.  Raes  he  is  guilty  of  the  same  offence,  having 
killed  her,  that  he  would  have  been  guilty  of  had  he  killed  Raes 
himself,  because  the  killing  of  another  person  instead  of  the 
one  intended  to  be  killed  is  not  an  accident  within  the  law,  and 
if  a  person  intending  to  kill  one  kills  another  he  is  guilty  of 
mui'der  just  the  same  as  if  he  had  killed  the  peraon  whom  be 
had  intended  to  kill.  But  I  Jeave  to  you  the  question  of 
whether  or  not  there  was  anything  in  the  testimony  that  would 
justify  the  belief  that  he  was  not  intending  to  shoot  any  person, 
but,  in  firing  this  pistol,  accidentally  killed  the  woman.  If  he 
so  said,  he  is  entitled  to  the  benefit  of  that,  but  you  have  the 
fact  that  he  was  close  to  the  parties,  that  he  actually  did  kill 
one,  and  it  would  be  a  very  violent  inference,  it  seems  to  me, 
that  he  did  not  shoot  at  some  person ;  that  he  intended  to  shoot 
into  the  air.  Still  I  leave  the  question  for  you.  And  in  that 
case,  the  question  whether  or  not  he  would  be  guilty  of  any 
offence  would  be  whether  or  not  he  was  engaged  in  merely 
an  unlawful  act,  or  one  which  in  its  character  was  felonious, 
and  that  you  will  possibly  gather  from  what  is  said  hereafter. 
If,  however,  as  I  have  said,  he  was  not  excused  by  reason  of  ac- 
cident or  self-defence,  then  his  statement,  if  true,  the!  facts,  as 
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be  gives  them,  would  involve  the  necessity  of  inquiring  whether 
or  not  the  offence  was  one  of  murder  or  of  manslaughter.'* 

Defendant's  points  were  as  follows  : 

^'1.  If  the  jury  believe  from  the  evidence  that  the  husband 
of  the  deceased  approached  the  defendant  with  a  knife  in  his 
hand,  and  in  such  a  threatening  manner  as  to  induce  a  belief 
on  the  part  of  the  defendant  that  either  his  life  was  in  danger 
or  that  he  might  suffer  great  bodily  harm,  and  that,  acting  on 
this  belief  of  danger  to  himself,  he  fired  a  revolver  which  killed 
the  wife  of  his  assailant,  this  would  not  be  murder  of  the  first 
degree,  even  though,  at  the  time  the  shot  was  fired,  the  defend- 
ant intended  to  kill,  and  this  though,  in  point  of  fact,  there  was 
no  foundation  for  the  apprehension  of  danger  to  the  defendant. 
Answer :  I  don't  know  that  I  understand  this  point.  If  it  is 
intended  to  state  the  law  of  self-defence,  it  lacks  one  of  the  es- 
sential elements — that  he  had  no  other  means  of  escape.  If  it 
is  intended  simply  to  affect  the  grade  of  the  crime  of  murder, 
it  is  affirmed."  [2] 

^^  2.  The  fact  that  the  defendant  killed  the  wife  instead  of 
the  husband  will  not  be  murder  of  the  first  degree,  if  the  jury 
find  from  the  evidence  that  the  husband  of  the  deceased  at- 
tacked the  defendant  in  such  a  manner  as  to  ci*eate  a  fear  on 
the  part  of  defendant  of  danger  to  his  life  or  great  bodily  harm, 
even  though  the  defendant,  impelled  by  the  fear  thus  created, 
did  shoot  to  kill,  and  this  will  apply  with  equal  force  if  the  jury 
find  that  the  wife  joined  in  the  assault  upon  the  prisoner.  An- 
9wer :  This  is  also  affirmed,  with  the  qualification  that  there  was 
no  other  means  of  escape."  [3J 

"  3.  The  fact  that  the  deceased  was 
fired  by  the  hand  of  the  defendant  wi 
finding  a  verdict  of  guilty  of  any  degi 
the  jury  can  find  a  verdict  of  the  hi 
commonwealth  must  prove,  and  the  j 
reasonable  doubt,  that  the  killing  was 
purpose  on  the  part  of  the  defendant 
ceased,  and  that  it  was  delibemtely  ai 
Answer :  The  fii^st  part  of  this  point,  *  1 
was  killed  by  the  pistol  shot  fired  by  tl 
will  not  justify  the  jury  in  finding  a 
degree  of  murder,'  is  refused.     The 
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the  jury  can  find  a  verdict  of  the  higher,  or  first  degree,  the 
commonwealth  must  prove,  and  the  jury  must  find,  beyond  a 
reasonable  doubt,  that  the  killing  was  the  result  of  a  preformed 
purpose  on  the  part  of  the  defendant  to  take  the  life  of  the  de- 
ceased, and  that  it  was  deliberately  and  premeditatedly  done,' 
is  afiBrroed,  with  the  qualification,  however,  that  if  the  intention 
was  to  kill  Raes,  and,  in  attempting  to  carry  out  that  intention, 
Mi-s.  Raes  was  killed,  he  would  be  equally  guilty."  [4] 
Verdict,  guilty  of  murder  of  the  first  degree. 

Error%  a$signed  were  (1)  refusal  to  arrest  judgment  on  ac- 
count of  uncertainty  of  verdict  as  stated  in  opinion  of  Supreme 
Court;  (2-^)  instructions;  quoting  instructions  and  reasons 
for  motion  in  arrest  of  judgment. 

T.  M.  Davis^  W.  A.  Blakeley  with  him,  for  appellant,  cited : 
Com.  V.  Pastorius,  84  Pa.  168 ;  Com.  v.  Pipes,  158  Pa.  25 ; 
Logue  V.  Com.,  88  Pa.  265 ;  Com.  v.  Cleary,  135  Pa.  84 ;  Com. 
Y.  Nicely,  130  Pa.  271. 

Clarence  Burleigh^  district  attorney,  for  appellee,  not  heard, 
cited:  1  Whart.  Cr.  L.  §  95;  Com.  v.  Dram,  58  Pa.  20. 

Opinion  by  Mr.  Justice  Williams,  March  26, 1894 : 
This  case  appears  to  have  been  tried  with  great  care  in  the 
court  below.  The  distinctions  between  murder  of  the  first  and 
of  the  second  degree  were  plainly  pointed  out,  and  the  facts 
were  submitted  to  the  jury  in  a  manner  of  which  no  just  com- 
plaint can  be  made.  The  conviction  of  the  defendant  of  the 
crime  of  murder  of  the  first  degree  was  the  result  of  the  over- 
whelming weight  of  the  evidence  against  him. 

The  learned  counsel  for  the  defendant  assigns  error  to  the 
answers  made  by  the  learned  judge  to  his  first  and  second  points. 
These  points  wei*e  answered  in  the  aifirmative,  subject  to  a 
qualification,  and  it  is  of  the  qualification  that  complaint  is 
made.  These  points  di'ew  the  attention  of  the  court  to  the  tes- 
timony given  by  the  defendant,  and  asked,  in  effect,  that  if,  at 
the  time  the  fatal  shot  was  fired  by  the  defendant,  he  believed 
himself  to  be  in  danger  of  death  or  great  bodily  harm  at  the 
bands  of  the  assailant,  and  that  ^^  acting  on  that  belief  he  fired 
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a  revolver  which  killed  the  wife  of  the  assailant,  this  would  not 
be  murder  in  the  first  degree,  even  though  at  the  time  the  shot 
was  fired  the  defendant  intended  to  kill ;  and  this  though,  in 
point  of  fact,  there  was  no  foundation  for  the  apprehension  of 
danger  to  the  defendant.**  The  learned  judge  affirmed  this 
point  so  far  as  it  was  directed  to  the  degree  of  the  murder  com- 
mitted, but  added  :  ''  If  it  is  intended  to  state  the  law  of  self- 
defence,  it  lacks  one  of  the  essential  elements,  that  he  had  no 
other  means  of  escape."  We  think  the  defendant  had  no  rea- 
son to  complain  of  his  answer.  It  gave  him  the  benefit  of  an 
unqualified  affirmance  of  his  point  so  far  as  it  related  to  the 
degree  of  the  offence  committed,  and  it  stated  correctly  the  law 
of  self-defence.  Life  may  be  lawfully  taken  in  self-defence ; 
buX  it  must  appear  that  he  who  takes  it  was  in  imminent  dan- 
ger of  death  or  great  bodily  harm  and  that  no  other  way  of  es- 
cape from  the  danger  was  open  to  him.  It  is  the  duty  of  one 
who  is  assailed  to  flee,  if  flight  is  possible ;  and  it  is  ouly  when 
he  is  persuaded  that  he  must  suffer  death  or  grievous  bodily 
harm  at  the  hands  of  his  assailant,  or  take  the  life  of  his  assail- 
ant that  he  may  save  his  own,  that  he  can  justify  his  act  as  done 
in  self-defence. 

The  qualification  of  the  answer  to  the  third  point  was  also  a 
proper  one.  Where  a  delibei-at«  puipose  is  formed  to  kill  A 
and  the  defendant  fires  a  pistol  at  him  for  that  purpose,  the  fact 
that  the  ball  misses  its  intended  victim  and  takes  effect  on  B 
and  kills  him,  does  not  relieve  the  murderer.  He  is  equally 
guilty  whether  his  effort  to  kill  A  results  in  the  taking  of  bis 
life  or  the  life  of  B. 

The  fifth  assignment  of  error  is  equally  untenable.  The 
learned  judge  instructed  the  jury  in  the  tests  they  should  em- 
ploy in  determining  the  credibility  of  the  defendant.  He  told 
them  that  the  extent  to  which  he  was  contradicted  by  the  wit- 
nesses, the  character  of  the  testimony  given  by  them,  the  rea- 
sonableness of  his  own  testimony,  and  its  consbtency  with  the 
established  facts  in  the  case,  were  all  proper  subjects  for  con- 
sideration in  deteruiining  the  credit  to  which  his  testimony  was 
entitled.  This  was  a  proper  instruction  to  give  and  was  not 
harmful  to  the  defendant,  unless  his  testimony  was  of  such  a 
character  that  the  application  of  these  tests  led  the  jury  to  re- 
ject it. 
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The  remaining  assignment  relates  to  the  oyemiling  of  the 
motion  in  arrest  of  judgment.  The  reasons  in  support  of  this 
motion  rested  on  the  following  circumstance.  When  the  jury 
came  into  court  to  render  their  verdict,  it  was  delivered  and 
I'ecorded  in  the  usual  manner;  after  which  the  jurors  were  dis- 
charged and  directed  to  the  office  of  the  county  commissioners 
to  receive  their  pay.  After  they  had  left  the  box  the  clerk  dis- 
covered a  form,  for  a  verdict  in  pencil  on  the  back  of  the  indict- 
ment, in  which  the  defendant  was  named  **  August  Maison 
otherwise  called  August  Breyesse."  The  clerk  called  the  at- 
tention of  the  judge  to  this  indorsement,  and  he  ordered  the 
jurors  recalled  to  the  box,  drew  their  attention  to  their  verdict 
as  already  entered,  and  to  the  indorsement  on  the  indictment, 
and  told  them  if  the  name  as  written  on  the  indictment  was  a 
mistake  and  their  verdict  as  recorded  was  correct  they  might 
say  so.  The  jurors  thereupon  answered  that  the  verdict  as  re- 
corded was  correct.  The  defendant's  counsel  took  exception 
to  this  action,  and  moved  in  arrest  of  judgment,  alleging  that 
the  verdict  was  uncertain,  as  it  was  against  one  pei*son  in  the 
pencil  indorsement,  and  against  another  as  recorded.  It  is  a 
sufficient  answer  to  this  motion  to  refer  to  the  well-settled  rule 
that  the  verdict  as  recorded  is  the  verdict  of  the  jury,  and  that 
the  form  prepared  in  the  jury  room  though  handed  to  the  clerk 
is  no  part  of  the  record  and  has  no  significance  whatever.  Dor- 
nick  V.  Reichenback,  10  S.  &  K.  84 ;  Rees  v.  Stille,  38  Pa.  138 ; 
Scott  V.  Scott,  110  Pa.  387.  It  was  wholly  unnecessary  to  le- 
call  the  jury.  It  was  done  out  of  abundant  caution,  but  it  did 
neither  good  nor  harm.  The  verdict  had  been  entered  on  the 
record  in  proper  form,  against  the  defendant  on  trial;  and  the 
pencil  memorandum  was  without  the  slightest  legal  significance. 
The  reasons  in  support  of  the  motion  in  arrest  of  judgment 
were  properly  overruled,  and  the  judgment  appealed  from  is 
now  affirmed. 

The  record  is  remitted  for  purposes  of  execution. 
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Brown  v.  Burr,  Appelh 

Contract — Architect — Evidence — Certificate — Pra 
PlaiDtiff  sued  to  recover  the  unpaid  balance  di 
paring  plans  and  drawings  for  a  building  erected 
ant  alleged  that  the  plant  for  heating  the  building 
that  as  this  had  been  built  after  drawings  made  b; 
his  and  the  loss  to  defendant  should  be  set  off  aga 
the  heating  works  were  put  in,  plaintiff  gave  to  tl 
to  show  that  the  work  was  finished  in  accordance 
that  the  mere  fact  of  the  giving  of  the  certifies 
charge  plaintiff  with  liability,  but  that  the  ceitifi 
duced  in  evidence,  or  accounted  for ;  and  that  pi 
had  given  a  certificate  of  a  general  character  oou) 
of  the  contents  of  the  certificate  without  some  furl 

Payment — Evidence — Queation  for  jury , 
In  the  'above  case  plaintiff  acknowledged  that  h< 
dred  dollars.  Defendant  produced  a  check  indor 
a  payment  of  one  hundred  and  fifty  dollars.  . 
whether  the  check  was  part  of  the  two  hundred 
thereto,  was  a  question  of  fact  for  the  jury. 

Argued  Feb.  19,  1894.  Appeal,  No.  3^ 
defendant,  A.  E.  Burr,  from  judgment  of  C. 
April  T.,  1890,  No.  845,  on  verdict  for  pi; 
Brown.  Before  Williams,  McCollum, 
and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  value  of  plans  anc 
building.    Before  Sbblby,  P.  J. 

At  the  trial,  it  appeared,  that  in  1888  pi 
by  defendant  to  prepare  plans  and  specifici 
to  be  erected  on  Washington  avenue  in.  tl 
for  a  price  agreed  upon.  Defendant  claii 
provisions  of  this  contract  was  that  plain! 
the  building  as  it  progressed  in  all  its  del 
denied.  Plaintiff  also  prepared  plans  and 
plumbing  and  steam  heating  of  the  buildii 
pletion  of  that  work,  gave  a  cei-tificate  to 
considered  the  work  completed  according  tc 
fications.     The  plumbing  and  steam  heatir 
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tive  and  defendant  was  compelled  to  perfect  it.  The  items  of 
this  expense  were  offered  as  a  set-off.  The  building  was  com- 
pleted in  the  spring  of  1889,  and  plaintiff  admitted  having  re- 
ceived two  hundred  dollars  before  that  time.  At  the  trial  of 
the  case  defendant  produced  a  check  for  one  hundred  and  fifty 
doUars  dated  Dec.  4,  1889,  which  plaintiff  admitted  he  had  re- 
ceived on  account  of  the  work.  Further  facts  appear  by  the 
opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff  for  the  full  amount  of  his 
claim.     Defendant  appealed. 

Errors  assigned  were  instructions  referred  to  in  the  opinion 
of  the  Supreme  Court,  quoting  them. 

W.  S.  Huhlander  and  A.  A.  Vbsburg^  for  appellant. 

«71  AUon  Davis^  Ohas,  H.  Welh  and  D.  W.  Connolly  with  him, 
for  appellee.  •- 

Per  Curiam,  March  26, 1894 : 

The  appellant  complains  that  the  charge  of  the  learned 
judge  was  misleading.  The  answers  to  points  presenting  the 
legal  questions  involved  are  not  complained  of,  but  it  is  alleged 
that  the  charge  as  a  whole  was  calculated  to  prejudice  the  case 
of  the  defendant.  After  a  careful  examination  of  it  we  are  not 
able  to  reach  such  a  conclusion.  The  plaintiff  sued  to  recover 
the  unpaid  balance  due  him  for  work  in  preparing  plans  and 
drawings  for  a  building  erected  by  the  defendant.  The  de- 
fence alleged  that  the  plant  for  heating  the  building  was  unsat- 
isfaptoiy,  and  that  as  this  had  been  built  after  drawings  made 
by  the  plaintiff,  the  fault  was  his  and  the  loss  to  the  defendant 
should  be  set  off  against  his  demand.  This  raised  questions  of 
fact  that  were  for  the  determination  of  the  jury  and  were  fairly 
submitted  to  them.  It  appeared  that  the  plaintiff  had,  after 
the  heating  works  were  put  in,  given  to  the  plumber  a  certifi- 
cate to  show  that  the  work  was  finished  in  accordance  with  the 
plan.  The  defendant  sought  to  make  use  of  this  fact  to  fix 
the  plaintiff  with  liability  for  the  defective  work  of  the  plumber, 
without'putting  the  certificate  in  evidence  or  proving  its  loss. 
The  learned  judge  was  right  in  holding  that  the  certificate  it- 
self should  be  put  in  evidence  or  accounted  for ;  and  that  the 
answer  of  the  plaintiff  that  he  had  given  a  certificate  of  the 
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general  character  stated  in  the  question  was  not  to  be  used  as 
proof  of  the  contents  of  the  certificate  without  some  farther 
showing. 

It  was  further  alleged  by  tbe  defendant,  that  he  had  given 
to  the  plaintiff  one  hundred  and  fifty  dollars,  by  check,  to  apply 
upon  his  work,  in  addition  to  the  two  hundred  dollars  credited 
to  him.  Whether  this  check  was  part  of  the  two  hundred  dol- 
lars the  plaintiff  had  acknowledged  paid  to  him,  or  was  in  ad- 
dition thereto,  was  a  question  of  fact,  and  it  was  not  error  to 
submit  it  to  the  jury  upon  the  evidence. 

The  assignments  are  not  sustained  and  the  judgment  is 
affirmed. 


150      ^^  Wells  V.  Bunnell,  Appellant. 

Married  women — Judgment — Sheriff  ^a  sale — Busband^s  interest  in  real 
tstale^Fraudulent  scheme  to  deprive  husband  of  curtesy, 

A  judgment  confessed  by  a  married  woman  without  fraud,  and  repre- 
senting an  actual  indebtedness,  binds  her  estate ;  and  a  sherifiTs  sale  made 
upon  such  a  judgment  carries  the  title  of  the  defendant  to  the  purchaser, 
and  extinguishes  the  interest,  present  and  prospective,  of  the  defendants 
husband. 

The  law  will  lay  its  hands  upon  a  fraudulent  scheme  to  deprive  the  wife 
of  her  dower  or  the  husband  of  his  estate  by  the  curtesy,  and  will  open  or 
stay  proceedings  upon  a  judgment  confessed  without  a  full  bona  fide  con- 
sideration, to  be  used  to  carry  such  scheme  into  effect. 

Evidence— Husband  and  wife— Act  cf  May  23,  1887. 

In  an  action  of  ejectment  against  the  husband,  it  seems  that  die  wife 
cannot  be  called,  as  on  cross-examination  under  the  act  of  May  23,  1887, 
P.  L.  I08,  on  the  allegation  that  she  was  the  real  plaintiff. 

Argued  Feb.  19,  1894.  Appeal,  No.  68,  July  T.,  1893,  by 
defendant,  F.  C.  Bunnell,  from  judgment  of  C.  P.  Wyoming 
Co.,  Aug.  T.,  1892,  No.  89,  on  verdict  for  plaintiff,  E.  H. 
Wells.  Before  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Ejectment.     Before  Sittsee,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

At  the  trial  the  court  rejected,  under  exception,  various  of- 
fers of  testimony  tending  to  show  acts  and  declarations  of  Mar- 
tha H.  Bunnell,  defendant's  wife,  to  prove  that  she  was  still 
the  real  owner  of  the  property.  [1-6] 
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Defendant's  oflfer  to  call  his  wife,  as  if  on  cross-examination, 
alleging  that  she  was  the  real  plaintiff,  was  overruled.  [7] 
Binding  instructions  for  plaintiff  were  given.  [8] 
Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Errors  assigned  were  (1-7)  rulings  on  evidence ;  (8)  instruc- 
tions ;  quoting  bills  of  exceptions  and  instructions. 

E.  J.  Jordan  and  Charles  E.  Terry ^  for  appellant,  cited :  Wal- 
ker V.  Reamy,  86  Pa.  410;  Holcomb  v.  Bank,  92  Pa.  344; 
Teacle's  Est.,  132  Pa.  633 ;  Killinger  v.  Reidenhauer,  6  S.  & 
R.  581 ;  McClung  v.  Schwartz,  87  Pa.  521 ;  Kerr  on  Fraud  and 
Mistake,  220 ;  Yerkes  v.  Wilson,  81*  Pa.  9 ;  Bredin  v.  Bredin, 
3  Pa.  81;  Confer  v.  McNeal,  74  Pa.  112;  Brinks  v.  Heise,  84 
Pa.  246 ;  Heath  v.  Slocum,  115  Pa.  549 ;  Lowe  v.  Dalrymple, 
117  Pa.  564. 

TF,  E.  Little  and  James  W.  PiaU,  Chas.  B.  Staples  and  0.  A. 
Little  with  him,  for  appellees,  cited:  Unangst  v.  Goodyear, 
etc.  Mfg.  Co.,  141  Pa.  127;  Mead  v.  Couroe,  113  Pa.  220; 
Kitchen  v.  McCloskey,  150  Pa.  376 ;  McCormick  v.  Bottorf, 
156  Pa.  331 ;  Raby  v.  Cell,  85  Pa.  80 ;  Hyatt  v.  Johnston,  91 
Pa.  196 ;  Gas  Co.  v.  Lynch,  118  Pa.  362 ;  Maynard  v.  Bank,  20 
W.N.C.  272;  Banking  Co.  v.  Fuller,  110  Pa.  156;  Wingerd 
v.  Fallon,  95  Pa.  184;  Lewis's  Est.,  156  Pa.  337. 

Opinion  by  Mr.  Justice  Williams.  March  26, 1894 : 
This  is  an  action  of  ejectment  by  a  sheriflf's  vendee,  to  re- 
cover possession  of  a  dwelling  house  and  lot  sold  as  the  prop- 
erty of  Martha  H.  Bunnell.  She  makes  no  defence,  but  her 
husband,  F.  C.  Bunnell,  who  is  in  possession  of  the  property, 
defends  on  the  gi'ound  that  the  sherifiTs  sale,  under  which  the 
plaintiff  claims,  was  a  device  to  deprive  him  of  his  marital  rights 
in  the  property  of  his  wife.  The  facts  that  led  up  to  this  suit 
are  as  follows :  The  defendant,  F.  C.  Bunnell,  was  formerly  the 
owner  of  the  property.  He  failed  in  business  and  in  1889  made 
iin  assignment  of  all  his  property,  real  and  personal,  for  the 
benefit  of  his  creditors.  In  1890  Mrs.  Bunnell  became  the  pur- 
chaser of  this  and  some  other  pieces  of  real  estate  at  assignee's 
sale.  Contemporaneously  with  this  purchase,  and  correspond- 
ing in  amount  with  the  price  she  was  to  pay  to  the  assignee, 
she  gave  to  her  brother,  Smith,  president  of  the  First  National 
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Bank  of  Stroudsburg,  a  judgment  note  for  $11,680,  on  which 
judgment  was  duly  entered  in  Wyoming  county  where  the 
lands  were.  A  few  weeks  later  she  gave  another  judgment 
note  for  about  $7,000,  on  which  the  Stroudsburg  bank  caused 
judgment  to  be  entered  in  Monroe  county,  where  the  bank  was 
located.  The  plaintiff,  Wells,  became  the  assignee  of  so  much 
of  these  judgments  as  amounted  to  $13,888.43,  under  an  ar- 
rangement  that  he  was  to  bring  the  real  estate  of  Mrs.  Bunnell 
to  sale  by  the  sheriff,  and  if  he  became  the  purchaser,  make 
sale  of  it  as  opportunity  offei*ed,  pay  to  the  bank  the  amount 
of  money  represented  by  the  assignment  to  him,  and  turn  what, 
if  anything,  might  be  left  over  to  Mrs.  Bunnell. 

In  pursuance  of  this  arrangement,  he  caused  the  real  estate 
of  Mrs.  Bunnell  to  be  sold  by  the  sheriff  and  became  the  pur- 
chaser. One  of  the  principal  pieces  of  this  real  estate  is  the 
house  and  lot  for  which  this  suit  is  brought.  It  is  apparent 
that  it  will  not  be  possible  for  Wells  to  sell  it,  in  pursuance  of 
his  an-angement  with  the  bank,  unless  he  can  recover  the  pos- 
session. He  holds  the  title  in  trust  for  the  payment  of 
$13.388.43 — out  of  its  proceeds — to  the  Stroudsburg  bank; 
and  the  interest  of  Mrs.  Martha  Bunnell  is  contingent  upon 
his  being  able  to  realize  from  the  property  a  larger  sum  of 
money  than  he  is  bound  to  pay  to  the  bank.  Now,  assuming, 
as  we  must  do,  upon  the  facts  before  us,  that  the  judgments 
held  by  the  bank  against  Mrs.  Bunnell  were  for  a  bona  fide 
indebtedness,  it  is  very  clear  that  the  bank,  or  the  plaintiff, 
standing  in  its  place,  has  a  perfect  right  to  collect  the  debt  by 
the  sale  of  Mrs.  Bunnell's  real  estate.  If  this  should  operate 
to  destroy  the  marital  rights  of  her  husband  in  that  real  estate, 
it  is  because  a  judicial  sale  upon  a  valid  judgment  passes  the 
title  of  the  defendant  therein  to  the  purchaser.  Nothing  short 
of  the  payment  of  the  debt  can  prevent  either  the  sale  or  its 
legal  consequences.  In  a  large  majority  of  sheriff's  sales  of 
real  estate,  the  inchoate  interest  of  a  wife  or  husband  is  extin- 
guished by  the  sale  ;  but  that  affords  no  reason  for  staying  pro- 
ceedings, or  for  resisting  the  title  of  the  sheriff's  vendee  after 
a  sale  has  been  made.  The  law  will  lay  its  hand  upon  a  frau- 
dulent scheme  to  deprive  the  wife  of  her  dower,  or  the  husband 
of  his  estate  by  the  curtesy,  and  will  open,  or  stay  proceedings 
upon,  a  judgment  confessed  without  a  full  bona  fide  considera- 
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tion,  to  be  used  to  carry  such  scheme  into  effect.  But  an 
honest  judgment,  representing  an  actual  indebtedness,  binds 
the  estate  of  the  debtor.  A  sheriff's  sale  made  upon  such  a 
judgment  carries  t\e  title  of  the  defendant  to  the  purchaser, 
and  extinguishes  the  interest,  present  and  prospective,  of  the 
wife  or  husband  of  the  defendant. 

This  is  conclusive  of  this  case.  The  bona  fides  of  the  judg- 
ments given  by  Mi's.  Bunnell  to  the  bank  being  conceded  by 
the  defendants  he  is  left  without  any  ground  upon  which  to 
stand,  and  the  learned  judge  of  the  court  below  properly  in- 
structed the  jury  to  return  a  verdict  against  him. 

The  judgment  is  affirmed. 


leo 
Chilton  V.  Carbondale,  Appellant.  ^    ^^sc'2u 

Negligence — Municipalities— Defective  street — Contributory  negligence — 
Previous  knowledge  of  defect — Presumption, 

In  an  action  against  a  city  to  recover  damages  for  personal  injuries  it  is 
pi-opcr  to  sabmit  the  question  of  defendant's  negligence  to  the  juiy  where 
the  evidence  tends  to  show  that  the  stones  at  the  crossing  at  which  plain- 
tiff was  injured  were  in  a  slanting  position  and  projecting  one  above  an- 
other, and  had  been  permitted  to  remain  so  for  several  months. 

The  question  of  plaintiff's  contributory  negligence  should  be  submitted 
to  the  jury  where  there  is  evidence  that  she  knew  of  the  condition  of  the 
crossing  three  weeks  before  the  accident,  and  that  she  also  knew  of  an- 
other and  safer  route  to  her  destination. 

Argued  Feb.  20, 1894.  Appeal,  No.  176,  July  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  Apiil  T., 
1890,  No.  292,  on  verdict  for  plaintiffs,  Joseph  Chilton  and  wife. 
Before  Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Ti-espass  for  personal  injuries.     Before  P.  P.  Smith,  J. 

At  the  trial  it  appeared  that,  on  Nov.  22, 1889,  between  seven 
and  eight  o'clock  in  the  evening,  plaintiff  fell  and  injured  her- 
self at  the  crossing  of  Main  street  and  Eighth  avenue  in  the 
city  of  Carbondale.  There  was  evidence  that  the  stones  of  the 
crossing  were  in  a  slanting  position,  one  of  them  projecting  four 
or  five  inches  above  the  level,  and  that  they  had  been  in  this 
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condition  for  several  months,  and  that  at  the  time  of  the  acci- 
dent they  were  covered  with  mud.  There  was  also  evidence 
that  about  three  weeks  before  the  accident  plaintiff  knew  of 
the  dangerous  character  of  the  crossing,  and  she  also  knew  that 
there  was  another  and  safer,  though  longer,  route  to  her  desti- 
nation. 

Defendant's  points  were  among  others  as  follows : 
^^  1.  That  the  knowledge  of  the  plaintiff  of  the  existence  of 
the  condition  of  the  crossing  for  more  than  three  weeks  prior 
to  the  date  of  the  accident  is  contributory  negligence  on  her 
part,  and  will  prevent  a  recovery  by  her  in  this  action.     An- 
swer :  That  point  is  i-ef used.     It  brings  up,  however,  an  impor- 
tant question  for  your  considemtion  in  this  case,  and  I  will  deal 
with  that  at  this  time.     Bearing  on  the  question  of  the  contribu- 
tory negligence  of  the  plaintiff,  the  fact  is  brought  out  that  she 
had,  three  weeks  prior  to  the  injury  which  she  claims  to  have 
received,  actual  personal  knowledge  of  the  existence  of  the  dan- 
gerous condition  of  this  crossing.     It  is  also  shown  that,  on 
the  evening,  and  within  an  hour  of  the  time  she  claims  to  have 
been  injured,  she  knew  of  another  and  safe  route  over  which 
she  might  pass  to  and  from  her  home,  including  the  meat  market, 
the  first  place  she  visited.     In  that  connection  you  are  to  recall 
and  consider  whatever  evidence  has  been  adduced  in  the  case 
touching  the  question  of  her  knowledge,  or  want  of  it,  three 
weeks  prior  to  this  injury.    Was  she  justified  in  presuming  that, 
after  the  lapse  of  three  weeks,  the  defect  or  obstruction  at  the 
crossing  where  she  was  injured  was  removed?    It  is  the  duty 
of  municipalities  to  repair  defects  in  highways.     The  presump- 
tion is  that  they  do  their  duty,  and  the  presumption  would  be, 
in  this  case,  that  if  such  reasonable  time  had  elapsed  for  the 
municipality  to  have  had  notice  of  the  defect,  it  did  its  duty 
in  this  respect,  in  repairing  the  defect  or  removing  the  ob- 
struction alleged  to  have  existed  at  this  crossing.     And  yet, 
however,  I  submit  to  you,  for  you  to  find  and  determine,  whether 
the  plaintiff,  having  knowledge  of  the  existence  of  this  defect 
for  three  weeks  prior,  and  for  three  weeks  prior  to  that  time,  I 
submit  for  you  to  determine  whether  she  was  justified  in  pre- 
suming that  the  obstruction  had  been  removed,  and  going  over 
the  crossing  in  the  manner  that  she  did.     If  you  find  that  from 
her  knowledge  of  the  situation  there  prior  to  the  accident,  that 
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she  ought  to  haTe  remembered  the  dangerous  condition  of  the 
ci-ossing,  that  it  would  have  been  reasonable  for  her  to  have 
done  80,  and  negligence  in  her  not  to  have  done  so,  then  by 
reason  of  that  she  could  not  recover  in  this  case.  If  you  find, 
from  all  the  evidence  in  the  case,  that  it  was  but  reasonable  in 
her  to  have  presumed  that  the  obstruction  or  defect,  which  she 
had  known  to  exist,  had  been  corrected  or  removed,  then,  the 
other  elements  existing,  she  mighty  notwithstanding  the  fact 
that  she  had  prior  knowledge  of  the  existence  of  this  obstruc- 
tion, recover  in  this  action."  [1] 

"  2.  That  the  fact  that  the  plaintiff  knew  of  the  defective 
crossing,  and  that  there  was  a  safe  way  by  which  she  could 
have  gone  home,  and  over  which  she  had  actually  passed  on 
the  evening  of  the  accident,  and  within  about  one  hour  of  the 
same,  and  before  the  same  took  place,  will  prevent  a  recovery 
by  her  in  this  action."     Refused.  [2] 

5.  Request  for  binding  instruction.     Refused.  [3] 
Verdict  and  judgment  for  plaintiff  for  $1,600. 

Errors  assigned  were  (1-8)  instructions,  quoting  them. 

Jwrnts  E:  Burr^  R.  D.  Stuart  with  him,  for  appellant,  cited : 
Allegheny  v.  Zimmerman,  96  Pa.  295;  West  Mahanoy  v.  Wat- 
son, 112  Pa.  578 ;  Township  V.  Phillips,  122  Pa.  610;  Woods 
V.  Lloyd,  1  Mona.  254. 

C.  Smithy  for  appellee,  cited:  Robb  v.  Boro.,  137  Pa.  42 ; 
Township  V.  Gibbons,  18  W.  N.  334 ;  Borough  v.  Neff,  102  Pa. 
478;  Millcreek  v.  Perry,  20  W.  N.  859;  City  v.  Lotz,  114  Pa. 
238 ;  City  v.  MagiU,  101  Pa.  616 ;  Steamship  v.  Landreth,  108 
Pa.  264;  Scott  v.  Shepherd,  2  W.  Bl.  892;  Thomas  v.  Win- 
chester, 2  Seld.  406 ;  R.  R.  v.  Kerr,  62  Pa.  856 ;  Hoag  v.  R.  R., 
85  Pa.  294 ;  Ins.  Co.  v.  Trans.  Co.,  12  Wal.  94 ;  Jex  v.  Straus, 
122  N.  T,  801 ;  Township  v.  Phillips,  122  Pa.  610. 

Pbe  Cttbiam,  March  26, 1894 : 

We  see  no  error  in  this  case  that  requires  ns  to  reverse  the 
judgment.  The  question  of  the  plaintiff's  contributory  neglir 
gence,  upon  the  evidence,  was  one  for  the  jury.  It  was  sub- 
mitted in  a  charge  that  was  both  fair  and  adequate,  and  the 
Voii.  OLX — 30 
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jury  has  found  that  she  was  not  guilty  of  negligence  that  con- 
tributed in  any  degree  to  the  injury  of  which  she  complains. 
Whether  their  conclusion  is  correct  is  not  for  us  to  consider. 
The  question  was  for  them,  and  it  was  properly  left  to  them. 
The  judgment  is  affirmed. 


Hodenpuhl  et  al.,  Assignees  of  DeGontard  &  Reynolds, 
V.  Hines  et.  al.,  Appellants. 

Pctrinership — Assignment/or  heneJU  of  creditors. 

As  a  general  rule  one  member  of  a  general  partnership  cannot  make  an 
asaignment  for  the  benefit  of*creditor8  without  the  authority  or  consent  of 
the*  other  member  of  the  fiim ;  but  if  such  an  assignment  be  made  by  one 
partner,  in  the  absence  of  the  other  partner,  it  will  be  good  as  against 
subsequent  execution  creditors  of  the  firm  unless  the  other  partner  or 
partners  dissent  therefrom. 

Delivery  of  deed  of  assignmeiU. 

The  delivery  of  a  deed  of  assignment  for  the  benefit  of  creditors  is  effec- 
tive though  made  to  but  one  of  the  assignees  mentioned  in  the  deed. 

Aasignment  for  benefit  of  creditors^Preferences—Aet  of  April  17,  1843. 
Preferences  in  a  deed  of  assignment  for  the  benefit  of  crediton*  do  not 
render  the  deed  ineffectual  as  a  general  assignment 

Priority  of  assignment  over  exectUian. 

Delivery  of  a  deed  of  assignment  for  the  benefit  of  oreditors  to  the  re- 
coi*der  of  deeds  gives  prior  title  to  the  assignees  as  against  an  execution 
placed  in  the  hands  of  the  sheriff  later  in  the  same  day. 

The  authority  of  one  partner  to  confess  a  judgment  against  the  firm 
stands  on  no  higher  plane  than  his  authority  to  assign  the  firm  property 
for  the  benefit  of  creditors.  Execution  creditors  on  judgments  confessed 
against  the  firm  by  one  of  the  partners  are  not  therefore  in  a  position  to 
call  in  question  a  prior  assignment  executed  for  the  firm  by  the  same 
^rtner. 

Ai^ued  Feb.  20, 1894.  Appeal,  No.  125,  Jan.  T.,  1894,  by 
Samuel  Hines  et  al.,  from  judgment  of  C.  P.  Lackawanna  Co., 
Sept.  T.,  1892,  No.  817,  in  faVor  of  plaintiflPs,  A.  J.  G.  Hoden- 
puhl, and  A.  B.  Williams,  assignees  of  DeGontard  &  Reynolds, 
on  trial  by  court  without  a  jury.  Before  Williams,  McCol- 
T.iTM,  Mitchell,  Dban  and  Fell,  JJ.    Affirmed. 
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Sheriffs  interpleader. 

Trial  by  court  without  jury,  under  act  of  1874. 

The  following  opinion  was  filed  by  Archbald,  P.  J. : 

•'  [1.  For  several  years  prior  to  May  23, 1892,  the  firm  of  De- 
Goiitard  &  Reynolds  were  engaged  in  the  general  jewelry  busi- 
ness at  Scranton,  Lackawanna  county.  Pa.  The  partnership 
was  composed  of  Walter  DeGontard,  who  had  his  residence  at 
Scranton,  and  was  the  managing  partner,  and  Dr.  Samuel  Rey- 
nolds, who  lived  at  Reynoldsville,  Jefferson  county,  Pa.,  about 
300  miles,  or  a  day's  travel,  distant  from  Scranton.]  [1] 

"  [2.  About  six  months  prior  to  the  said  23d  day  of  May, 
1892,  the  said  firm  became  financially  embarrassed,  and  was 
compelled  to  secure  an  extension  of  time  from  its  creditors,  up- 
on an  agreement  to  make  certain  monthly  payments.  In  May, 
1892,  these  payments  had  not  been  kept  up,  and  the  firm  was 
at  least  two  months  in  arrear.  The  liabilities  were  about  six 
or  seven  thousand  dollars,  and  the  stock  and  fixtures  were  worth 
somewhere  from  seven  to  nine  thousand  dollars,  but  the  firm 
had  no  ready  money,  and  was  not  able  to  meet  its  obligations 
as  they  came  due.  In  order  to  make  the  payments  which  had 
so  far  been  made  on  the  extension  obtained  from  creditors,  it 
bad  been  compelled  to  raise  money  by  the  pledge  of  some  of  the 
stock  and  fixtures  of  the  store,  and  at  least  one  of  the  creditors 
had  begun  to  press  the  firm  by  suit.  Mr.  DeGontard  had  also 
given  three  notes,  with  confessions  of  judgment  in  the  name  of 
the  firm,  one  to  Samuel  Hines,  one  of  the  defendants  in  this 
issue,  for  $1,000,  dated  March  4,  1891,  payable  one  day  after 
date ;  another  to  James  Stone,  another  of  the  defendants,  also 
for  $1,000,  dated  April  1, 1890,  and  payable  in  one  year  from 
its  date,  and  the  third  to  T.  B.  Byner,  another  of  the  defend- 
ants, for  $249.64,  dated  February  6,  1892,  payable  in  four 
monthly  installments.  These  notes  were  outstanding,  and  in 
large  part  unpaid  at  this  time.]  [2] 

'^  [8.  In  view  of  the  condition  of  things  recited  in  the  last 
paragraph,  Mr.  DeGontard,  the  managing  partner,  went  to  New 
York  city  on  May  28,  1892,  to  consult  with  some  of  the  largest 
creditors  of  the  firm,  who  had  assisted  in  securing  the  previous 
extension,  and  see  what  could  be  done.  This  step  was  taken 
without  notifying  his  partner,  Dr.  Reynolds,  or  advising  with 
him  as  to  the  situation  of  the  business.     As  the  result  of  this 
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consultation,  and  under  the  advice  of  Mr.  Hodenpuhl  and  Mr. 
Openheiraer,  representatives  of  two  of  the  principal  creditors, 
Mr.  DeGontard  was  prevailed  upon  to  then  and  thei*e  execute 
a  deed  of  trust  in  the  name  of  the  firm  to  Mr.  A.  J.  G.  Hoden- 
puhl, of  New  York,  and  Mr.  A.  B.  Williams,  of  Scran  ton,  for 
the  benefit  of  creditors.  This  deed  was  a  complete  assignment 
of  all  the  stock,  fixtures,  outstanding  accounts  and  property 
belonging  to  the  business  of  the  firm,  and  provided  that  out  of 
the  proceeds  of  the  sale  of  said  property  the  following  creditors 
should  be  preferred  and  paid  in  full,  viz. :  The  Traders'  National 
Bank  of  Scranton,  of  which  Mr.  Williams,  one  of  the  assignees, 
was  cashier,  91,500 ;  Hodenpuhl  &  Sons,  $744.52 ,  H.  E.  Open- 
heimer  &  Co.,  two  bills,  one  of  $879.20,  and  one  of  $364.20 ; 
and  other  smaller  creditors  to  the  amount  of  about  $1,700.  Afr 
ter  these  preferences  were  paid  the  surplus,  if  any,  was  to  be 
paid  pro  rata  to  certain  other  creditors  named  in  the  deed. 
Immediately  after  the  execution  of  this  assignment  it  was  seat 
by  mail  to  Scranton  for  record,  and  the  next  morning,  May  24th^ 
Mr.  Hodenpuhl  sent  his  clerk  to  the  same  place  to  take  an  acr 
count  for  him,  as  assignee,  of  the  stock  of  the  firm.]  [3] 

^^  4.  The  deed  of  assignment  was  filed  for  record  in  the  offioe 
for  recording  deeds,  etc.,  at  Scranton,  Lackawanna  county,  Pa^ 
on  May  24,  1892,  at  a  quarter  before  two  o'clock,  p.  M.  The 
same  day  an  execution  for  $1,000  was  issued  out  of  the  com- 
mon pleas  of  said  county,  to  No.  518,  June  term,  1892,  on  a 
judgment  entered  in  favor  of  Samuel  Hines  v.  DeGontard  & 
Reynolds,  which  execution  was  received  by  the  sheriff  the  same 
day  at  five  minutes  past  three  o'clock,  p.  m.  Another  execu- 
tion for  $500  was  also  issued  the  same  day  against  the  same 
defendants  on  judgment  in  favor  of  James  Stone,  No.  522, 
June  term,  1892,  and  received  by  the  sheriff  at  a  quarter  pa8t 
five  o'clock  the  same  afternoon.  These  judgments  were  en- 
tered on  the  confessions  of  judgment  referred  to  above  in  the 
second  paragraph.  Similar  executions  were  issued  the  next 
day  in  favor  of  Martha  E.  DeGontard,  Everett  Warren,  trus- 
tee, H.  E.  Openheimer,  trustee,  and  H.  L.  Jacobs,  trustee,  oa 
confessions  of  judgment  given  by  Mr.  DeGontard,  in  the  name 
of  the  firm,  May  25, 1892,  and  made  payable  on  demand,  and 
by  T.  B.  Byner  for  a  small  balance  due  on  the  confession  of 
judgment  mentioned  above.     Under  the  several  executions  the 


Digitized  by 


Google 


HOD£NPUHL  et  al.  v.  HINES  et  al.,  Appellants.      469 
1894.]  Opinion  of  Court  below. 

sheriff  seized  upon  the  personal  property  of  the  defendant's 
firm,  found  in  the  store  at  Scranton,  and  advertised  the  same 
for  sale,  and  these  goods  being  claimed  by  Hodenpuhl  and  Wil- 
liams, as  assignees  under  the  deed  of  assignment,  the  sheriff  ap- 
plied for  and  obtained  a  rule  for  an  interpleader,  and  an  issue 
was  directed.  This  is  the  issue  now  being  tried,  the  assignees 
being  the  plaintiffs  therein,  and  the  execution  creditors  defend- 
ants. Subsequently  the  sheriff  was  allowed  to  go  on  and  make 
sale  of  the  property  under  an  arrangement  between  the  assignees 
and  the  execution  creditors  that  this  should  be  done,  and  the 
right  to  the  proceeds  be  determined  by  the  result  of  the  issue. 
**•  [5.  The  deed  of  assignment  referred  to  above  was  executed 
and  delivered  by  Mr.  DeGontard,  in  the  firm  name,  without  the 
knowledge  or  assent  of  Dr.  Reynolds,  his  partner,  but  a  tele- 
gram was  sent  from  New  York  by  Mr.  Openheimer  the  same 
evening  to  the  latter,  and  also  a  letter,  notifying  him  that  an 
assignment  had  been  made.  The  telegram  does  not  appear  to 
have  been  received.  After  Mr.  DeGontard  got  back  to  Scran- 
ton  from  New  York  he  telegraphed  to  Dr.  Reynolds  to  come 
on,  stating  that  the  store  was  in  the  hands  of  the  sheriff.  He 
said  nothing,  however,  about  the  assignment  having  been  made, 
not  understanding  himself  that  such  was  the  case,  his  idea  of 
the  trust  deed  being  that  it  was  merely  an  arrangement  for  still 
farther  carrying  on  the  business.  The  first  intimation  Dr.  Rey- 
nolds had  that  the  property  of  the  firm  had  been  transferred  to 
trustees  for  the  benefit  of  creditors  was  by  the  letter  of  Mr.  Op- 
enheimer, which  was  received  by  mail  May  26,  1892.  Prior  to 
that,  on  the  25th,  he  received  the  telegram  from  Mr.  DeGon- 
tard stating  that  the  store  was  in  the  sheriff's  possession.  In  a 
letter  written  to  Mr.  Openheimer,  May  26th,  he  expresses  his 
inability  to  reconcile  these  statements,  and  his  ignorance  with 
regard  to  the  actual  condition  of  affairs  ;  he  declares  that  he  is 
anxious  to  have  all  creditors  paid  in  full ;  that  he  had  hoped 
that  an  arrangement  for  an  assignment  could  be  made ;  that  a 
sale  by  the  sheriff  will  be  a  sacrifice ;  that  there  ought  to  be 
enough  property  to  pay  all  creditors,  and  with  judicious  man- 
agement leave  a  balance  over,  and  that  he  was  willing  to  sign 
anything  to  this  end.  May  80th  he  followed  this  with  a  tele- 
gram from  Reynoldsville  to  Mr.  Openheimer  at  New  York,  say- 
ing :  *•  Get  an  assignment ;  it  is  the  only  way  to  get  anything ; ' 
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and  the  same  day  he  wrote  to  him  to  the  same  effect,  and  re- 
peated that  he  was  willing  to  sign  any  papers  that  would  aid  in 
this  purpose.  June  23d  he  wrote  again,  inquiring  why  they  did 
not  prevent  the  sheriff  from  selling;  that  an  assignment  with 
pro]^)er  management  would  have  paid  all  claims,  but  that  a  sher- 
iff's sale  would  only  realize  enough  to  pay  the  judgments.  Other 
than  this  Dr.  Reynolds  does  not  appear  to  have  ever  expressed 
any  assent  to  or  dissent  from  the  assignment  made  by  Mr.  De- 
Gontard.  In  the  meantime,  on  June  20th,  the  sheriff,  under 
the  arrangement  above  referred  to,  went  on  and  made  sale  of 
the  effects  of  the  fii*m.]  [4] 

*^  The  following  are  the  conclusions  of  law  applicable  to  these 
facts: 

*^  1.  The  deed  of  assignment  executed  by  Mr.  DeGontard^ao 
far  as  it  was  effectual,  was  by  the  statute  law  of  the  state  (Act 
April  17,  1843,  §  1,  P.  L.  273),  a  general  assignment  for  the 
benefit  of  creditors,  notwithstanding  the  attempted  preferenceti 
therein. 

*^  2.  The  said  assignment,  if  valid,  took  effect  from  the  time 
of  its  delivery,  subject  only  to  its  being  recorded  within  tiiirty 
days  from  its  date  in  the  recorder's  office  of  Lackawanna  county 
(Act  Maich  23, 1818,  §  6,  7  Sm.  L.  132),  which  was  duly  done. 

^'  [3.  The  delivery  of  the  said  assignment  was  effective,  though 
made  to  but  one  of  the  assignees.]  [7] 

"  [4.  As  a  general  rule  one  member  of  a  general  partnership 
cannot  make  an  assignment  for  the  benefit  of  creditors  without 
the  authority  or  consent  of  the  other  members  of  the  firm ;  but 
if  such  an  assignment  be  made  by  one  partner  it  will  be  good 
as  against  subsequent  execution  creditors  of  the  firm,  unlesa 
the  other  partner  or  partners  dissent  therefrom.]  [8] 

^^  [5.  Dr.  Reynolds  had  sufficient  notice  that  an  assignment  for 
the  benefit  of  creditoi-s  had  been  made  to  call  upon  him  to  ex* 
press  himself  with  regard  thereto,  and  he  having  failed  to  dissent 
therefrom,  the  assignment  holds  good  as  against  the  defendants, 
who  are  merely  subsequent  execution  creditors^]   [9] 

^^  [6.  The  question  in  this  issue  is  one  of  title,  and  the  as- 
aignment  by  Mr.  DeGontard  to  the  plaintiffs  was  sufficient  to 
transfer  the  title  of  the  fiim  to  the  property  in  dispute,  unless 
Dr.  Reynolds,  the  other  partner,  positively  dissented  therefrom, 
which  he  is  not  shown  to  have  done.]  [10] 
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"  [7.  The  authority  of  one  partner  to  confess  a  judgment 
against  the  firm  stands  on  no  higher  plane  than  his  authority 
to  assign  the  firm  propei'ty  for  the  benefit  of  creditors,  and  as 
the  defendants  in  this  issue  are  execution  creditors  on  judg- 
ments confessed  against  the  firm  by  Mr.  DeGontard,  one  of  th^e 
partners,  while  the  plaintiffs  claim  title  to  the  property  in  dis- 
pute by  virtue  of  a  prior  assignment  executed  for  the  firm  by 
the  same  partner,  the  defendants  are  not  in  a  position  to  caU 
said  assignment  in  question.]  [11] 

**  [8.  On  the  foots  found  the  plaintiffs  are  entitled  to  judg^ 
ment]  [12] 

**  [Judgment  is  thereupon  directed  to  be  entered  in  fovor 
of  the  plaintiffs,  unless  exceptions  be.  filed  within  thirty 
days.]"  [13] 

Exceptions  to  the  opinion  were  overruled. 

Errar$  a9ngned  were  among  others  (1-4,  7-13)  findings  of 
fact  and  law  in  brackets,  quoting  them. 

W.  W.  Watsany  Jno.  P.  Albro,  A.  B.  Zimmerman  and  J.  EUi- 
ott  JRosa  with  him,  for  appellant. — One  partner  cannot,  without 
the  knowledge  or  assent  of  his  copartner,  assign  the  partnership 
property  to  a  trustee  for  the  benefit  of  creditors :  £  well's  Lind- 
ley  on  Pai-tnership,  266. 

We  deny  that  the  paper  called  ^^  trustee  deed  "  was  an  as- 
signment by  the  firm  of  DeGontard  &  Reynolds  for  the  bene- 
fit of  the  firm  creditors.  It  was  not  an  assignment  for  the 
benefit  of  creditors.  It  was  not  intended  to  be  such  by  De- 
Gontard, who  executed  the  paper,  nor  was  it  such  in  fact,  nor 
was  it  so  intended  by  anybody. 

The  judgment  notes  upon  which  executions  were  issued  on 
May  24, 1892,  were  given  a  long  time  before  the  trust  deed 
was  executed.  The  assignment  or  trust  deed  is  only  prior  in 
this,  that  it  was  lodged  for  record  before  executions  were  issued. 

Fraud  vitiates  all  contracts,  and  if  there  is  anything  settled 
in  Pennsylvania  it  is,  that  a  debtor  cannot  fmudulently  dispose 
of  his  pei'sonal  property  by  bill  of  sale  or  any  kind  of  tmnsfer 
on  paper  so  as  to  defeat  execution  creditors,  and  any  kind  of 
Bale  or  attempted  sale  of  personal  property  by  a  debtor  without 
delivery  is  fraudulent  in  law  when  the  rights  of  bona  fide  exe- 
cution creditoi's  attach. 
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i  Everett  Warren^  E.  N.  WiUard  and  Henry  A.  Knapp  with 
him,  for  appellees,  cited  as  to  the  effect  of  the  findings:  Act 
of  April  22,  1874,  P.  L.  109;  Com.  v.  Hulings,  129  Pa.  817. 

Under  the  circumstances  of  this  case  the  assignment  by  one 
partner  was  a  valid  conveyance  of  the  firm  assets  for  the  bene- 
fit of  creditors :  Deckard  v.  Case,  5  Watts,  22 ;  Hennessey  v. 
Bank,  6  W.  &  S.  800 ;  Sloan  v.  Moore,  37  Pa.  217 ;  Tiickett 
on  Assignments,  4;  Gallagher's  Ap.,  5  Cent.  R.  725;  Modde- 
well  V.  Keever,  8  W.  &  S.  68 ;  Orrfitz  v.  Bayard,  11  S.  &  R.  41 ; 
Deckert  v.  Filbert,  8  W.  &  S.  454  ^  Robinson  v.  Mcintosh,  3 
E.  D.  Smith,  221;  Harrison  v.  Sterry,  5  Ci-anch,  289;  Robin^ 
son  V.  Crowder,  4  McCord,  519;  McCuUough  v.  Somerville,  8 
Leigh,  415 ;  Lasell  v.  Tucker,  5  Sueed,  88 ;  Ex  parte  Daniels, 
14  R.  I.  500 ;  Williams  v.  Frost,  27  Minn.  255. 

The  assignment  in  this  case  amounts  to  an  assignment  for 
the  benefit  of  all  the  creditors,  notwithstanding  that  it  under- 
takes to  prefer  certain  creditors:  Act  of  April  17, 1848,  P.  L. 
278. 

The  execution  creditors  are  not  in  a  position  to  contest  this 
assignment,  as  the  judgments  which  they  hold  were  confessed 
only  by  DeGontard,  who  made  this  assignment  for  the  benefit 
of  creditors  and  delivered  it  to  the  assignees,  prior  to  their  gain- 
ing any  lien  upon  this  property  by  virtue  of  their  executions. 

Per  Curiam,  Mai'ch  12, 1894: 

The  learned  judge  of  the  court  below,  who  sat  without  a  jury 
in  this  case,  has  disposed  of  the  questions  of  fact  and  of  law 
with  discrimination  and  ability.  We  affirm  the  judgment  upon 
his  opinion. 

Judgment  affirmed. 
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Stockwell,  Appellant,  v.  Webster. 

JudgmenU — Opening  judgmerU^Pradice — Evidence, 
While  a  judgmont  should  not  be  opened,  as  a  general  rule,  upon  de- 
fendant's oath  alone  when  he  is  contradicted  by  the  testimony  of  plaintiff, 
yet  where  there  are  corroboi'ating  circumstances,  or  circumstances  from 
which  inferences  may  be  drawn  corroborative  of  defendant,  it  is  proper 
to  open  the  judgment  and  refer  the  question  to  the  jury. 

Argued  Feb.  30, 1894.  Appeal,  No.  156,  Jan.  T.,  1894,  by 
plaintiff,  U.  G.  Stockwell,  from  order  of  C.  P.  Lackawanna  Co., 
Jan.  T.,  1893,  No.  390,  making  absolute  rule  to  open  judgment. 
Before  Williams,  McCollum,  Mitchell,  DBANand  Fell,  J  J. 
AfiBrmed. 

Rule  to  open  judgment.     Before  Smith,  J. 

From  the  depositions  taken  in  support  of  the  rule  it  appeared 
that,  on  Oct.  81,  1892,  defendant  obtained  from  plaintiff  #260 
in  cash,  giving  plaintiff  therefor  his,  defendant's,  judgment  note, 
under  seal,  pajrable  Nov.  15,  1892.  At  the  same  time  they 
agreed  in  writing  that  if  defendant,  before  the  note  fell  due, 
should  deliver  to  plaintiff  the  Delaware,  Lackawanna  &  Wes- 
tern Railroad  Company's  agreement  to  construct,  at  its  own 
cost,  part  of  a  bi-anch  railroad  to  run  from  its  main  line  to  a 
stone  quarry  owned  by  defendant,  and  furnish,  at  its  own  cost, 
the  rails. and  plates  for  the  remainder  of  the  branch  railroad, 
then  the  note  should,  be  void,  otherwise  to  be  in  full  force. 

Defendant  in  his  petition  for  the  rule  averred  as  follows: 
"  Subsequent  to  this  the  said  Stockwell,  representing  to  me  that 
certain  persons  who  contemplated  subscribing  for  said  stock 
made  some  objections  to  the  proposed  road  and  planes  to  reach 
the  quarry,  requested  me  to  endeavor  to  get  from  said  railroad 
company,  in  lieu  of  the  agreement  above  mentioned,  an  agree- 
ment to  furnish  rails,  splice  joints  and  spikes  for  a  locomotive 
road  from  said  Keyser  Valley  branch  to  said  quarry ;  which 
said  latter  agreement  I  procured  from  said  railroad  company, 
in  writing,  and  signed  by  the  said  W.  F.  Hallstead,  general 
manager  for  said  company,  on  Dec.  3,  1892. 

^^  This  agreement  was  procured  at  the  instance  of  the  said 
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Stockwell,  within  the  time  limited  for  the  expiration  of  said 
option,  and  within  the  time  limited  for  procuring  the  same  as 
extended  by  mutual  agreement  between  said  Stockwell  and 
me ;  and  I  immediately  delivered  it  to  him,  and  he  expressed 
himself  as  well  pleased  with  it  and  said  it  was  worth  ten  thou- 
sand dollars  more  than  the  one  which  I  had  originally  agreed 
to  get  from  said  railroad  company. 

^^The  said  Stockwell  subsequently  solicited  and  procured 
subscriptions  for  said  stock,  representing  to  the  persons  solicited 
that  I  had  procured  the  agreement  last  above  described  from 
said  railroad  company,  and  that  it  was  much  better  than  the 
one  first  contemplated.  Having  procured  the  agreement  with 
said  railroad  company,  as  aforesaid,  the  note  in  suit,  under  the 
terms  of  my  agreement  with  the  said  Stockwell,  became  null 
and  void ;  yet  the  said  Stockwell  has  entered  judgment  thereon 
and  caused  execution  to  be  issued  to  enforce  collection  of  the 
same." 

Evidence  on  behalf  of  defendant  was  to  the  effect  that  plain- 
tiff was  pleased  with  the  new  agreement,  and  considered  it 
more  valuable  than  the  old,  and  that  he  collected  subscriptions 
to  stock  subsequent  to  the  new  agreement.  Plaintiff  denied, 
that  he  accepted  the  substituted  agreement. 

Rule  to  open  judgment  absolute.     Plaintiff  appealed. 

Error  assigned  was  above  order,  quoting  it. 

Charles  L.  Hawley^  for  appellant,  cited:  Jeukintown  Nat. 
Bank  v.  Fulraor,  124  Pa.  S87 ;  Thomas  v.  Loose,  114  Pa.  85 ; 
English's  Ap.,  119  Pa.  538 ;  Wilkinson  v.  Becker,  15&  Pa.  194. 

J,  W.  Carpenter^  for  appellee,  cited :  Jenkintown  Nat.  Bank 
Ap.,  124  Pa.  846. 

Per  Cubiam,  March  26, 1894 : 

We  concur  in  the  conclusion  reached  by  the  court  below  in 
this  case.  The  evidence  taken  upon  the  rule  to  show  cause 
mised  a  question  of  fact  which  it  was  proper  to  refer  to  a  jury 
for  adjustment.  While  a  judgment  should  not  be  opened,  as  a 
general  rule,  upon  the  oath  of  the  defendant  alone  when  he  is 
contradicted  by  the  testimony  of  the  plaintiff,  yet  where  diere 
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are  corroborating  circamstances,  or  circumstances  from  which 
inferences  may  be  drawn  corroborative  of  the  defendant,  it  is 
usual  to  open  the  judgment  and  refer  the  questions  to  a  jury. 
The  order  appealed  is  affirmed. 


Taylor  Borough.     Atherton's  Appeal. 

BarottghS'-IncorporatioTi-'Estoppel— Notice, 

Parties  who  appear  and  contest  an  application  for  the  incorpoi-ation  of  a 
borough  cannot  subsequently  object  to  the  form  of  the  published  notice  of 
intention  to  apply  for  incorporation. 

Incorporation  of  borough— Discretion  of  court. 

It  is  within  the  discretion  of  the  grand  juiy  and  of  the  court  of  quarter 
sessions  to  determine  what  territory  shall  be  included  within  the  limits  of 
a  proposed  borough ;  and  the  Supreme  Court  will  not  review  the  exercise 
of  such  discretion  unless  abuse  of  disci*etion  is  alleged. 

Boroughs — Farm  lands — Separate  villages. 

Separate  villages  and  the  intervening  farm  lands  may  be  included  within 
one  borough,  if  the  situation  of  the  temtory  renders  a  single  municipal 
government  desirable. 

Argued  Feb.  20, 1894.  Appeal,  No.  187,  Jan.  T.,  1894,  by 
Ii-a  C.  Atherton  et  al.,  fi*eeholders,  from  order  of  Q.  S.  Lacka- 
wanna Co.,  June  T.,  1893,  No.  169,  incorporating  Taylor  Bor- 
ough. Before  Williams,  McCollum,  Mitohbll,  Dean  and 
Fbll,  JJ.    Affirmed. 

Petition  for  incorporation  of  borough. 

From  the  record  it  appeared  that  the  petition  was  signed  by 
about  197  persons.  The  entire  population  of  the  territory  was 
295.  A  remonstrance  was  numerously  signed.  The  court  or- 
dered the  petition  to  be  heard  on  Monday,  June  5, 1893,  direct- 
ing that  the  grand  jury  be  held  over  from  the  preceding  week  for 
that  pui-pose.  The  report  was  signed  June  4, 1893,  which  was 
Sunday. 

The  following  notice  was  published : 

''*'  Notice  is  hereby  given  that  an  application  will  be  jnade  to 
the  Court  of  Quarter  Sessions  of  Lackawanna  County  on  Wed- 
nesday, May  31, 1893,  at  9  o'clock  A.  M.,  for  the  incorporation 
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of  a  borough  out  of  parts  of  the  townships  of  Lackawanna  and 
Old  Forge,  to  be  known  as  the  Borough  of  Taylor." 

The  following  exceptions  were  filed : 

"  1.  That  the  petition  was  not  signed  by  a  majority  of  the 
freeholders  within  the  borough. 

'^  2.  That  the  proposed  borough  included  within  its  limits  a 
large  area  of  farming  land  in  no  way  connected  in  interest  with 
the  village,  or  villages  seeking  incorporation. 

^^  3.  That  the  proposed  borough  included  three  separate  and 
independent  villages,  Taylorville,  Feltsville  and  Rendham,  sep- 
ai-ated  from  each  other  by  intervening  farming  land. 

"4.  That  Taylorville  and  Rendham  were  post  office  towns 
separated  by  a  wide  area  of  farm  land  which  should  not  be  in- 
corporated into  a  borough." 

The  following  opinion  was  filed  by  Aechbald,  P.  J. : 

^^  The  merits  of  this  case  have  been  passed  upon  by  the 
grand  jury,  and  they  have  found  that  the  borough  ought  to  be 
incorporated.  Assuming  that  we  have  the  right  to  revise  that 
finding,  we  are  by  no  means  satisfied  that  it  is  wrong.  There 
may,  as  it  is  claimed,  be  somewhat  detached  settlements  within 
the  territory  embraced  in  the  proposed  borough,  but  we  do  not 
regard  that  as  a  fatal  nor  even  a  serious  objection  to  the  incor- 
poration. However  the  law  upon  this  subject  was  formerly 
construed  (Borough  of  West  Phihi.,  6  W.  &  S.  281),  its  policy 
has  been  long  since  changed :  Borough  of  Blooming  Valley,  56 
Pa.  66.  It  is  now  no  longer  objectionable  to  include  farm  land 
within  the  limits  of  a  borough,  and  with  this  also  falls  the  ob- 
jection against  including  two  or  more  villages  with  the  vacant 
laud  lying  in  between.  This  may,  it  is  true,  be  carried  too  far, 
and  we  recognize  that  there  must  be  something  which  more  or 
less  naturally  unites  the  territory  sought  to  be  incorporated, 
but,  subject  to  this,  we  see  no  impediment  to  the  erection  of  a 
borough  because  it  has  two  or  three  centers  of  settlement  in- 
stead of  one.  Even  in  our  cities  we  often  find  the  settled  por- 
tions separated  by  more  intervals  of  almost  vacant  land,  and  if 
this  condition  may  exist  in  that  case,  why  not  also  in  the  much 
less  pei-fect  organization  of  a  borough?  In  the  present  in- 
stance the  nucleus  of  the  proposed  borough  is  no  doubt  to  be 
found  in  the  populous  village  or  town  of  Taylorville,  half  of 
which  is  in  Old  Forge  township  and  half  in  Lackawanna,  the 
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dividing  line  running  directly  through  the  place.  In  framing 
this  borough  therefoi-e  the  whole  of  the  town  of  necessity  must 
be  taken ;  and  a  part  of  Old  Forge  as  well  as  of  Lackawanna 
having  thus  to  go  into  it,  the  only  question  is,  how  much  ? 
The  petitioners  have  extended  their  lines  in  Old  Forge  so  as 
to  include  the  settlement  at  Rendham,  and  in  Lackawanna  so 
as  to  include  Feltzville.  This,  the  grand  juiy,  after  a  full  in- 
vestigation of  the  facts  and  under  special  instructions  from  the 
court,  have  sanctioned,  and  we  feel  that  they  ought  to  be  as 
well  able  to  judge  of  the  propriety  of  it  from  the  testimony  of 
witnesses  which  they  had  before  them  as  we  are  from  a  mere 
reading  of  the  depositions.  Furthermore,  in  each  case  the 
jurors  as  well  as  the  judges  may  be  presumed  to  have  some 
local  knowledge  to  bring  to  the  question,  and  so  far  as  our  own 
goes  we  are  not  prepared  to  say  that  the  finding  of  the  jury  is 
wrong.  As  to  Feltzville,  that  settlement  is  so  immediately 
neighbor  to  and  connected  with  Taylorville  that  there  can  be 
no  reasonable  objection  to  its  being  included  in  the  borough. 
So  identified  are  they  with  one  another  that  in  the  minds  of 
many  people  in  the  county  the  two  places  are  regarded  as  prac- 
tically one.  To  leave  out  either  in  a  proceeding  to  incorporate 
that  locality  would  be  a  mistake.  With  regard  to  Rendham 
the  connection  may  be  more  remote,  but  not  so  much  so  as  to 
call  for  our  interference.  A  scattered  line  of  houses  along  the 
main  road  between  there  and  Taylorville  practically  joins  the 
two  places,  so  that  they  may  be  said  to  touch  at  their  outer 
Umits.  We  have  no  doubt  therefore  that  the  territory  which 
18  thus  brought  together  does  and  will  form  one  sufficiently 
harmonious  whole. 

"The  suggestion  that  the  erection  of  this  borough  will  leave 
the  remaining  parts  of  Lackawanna  township  disadvantageously 
separated  from  one  another,  we  do  not  regard  as  of  serious 
moment.  This  also  was  a  matter  for  the  consideration  of  the 
grnnd  jury,  and  they  wei-e  instructed  to  give  it  due  weight. 
Looking  at  it  for  ourselves  we  do  not  see  that  the  remaining 
parts  of  the  township  are  put  at  such  disadvantage  as  to  stand 
in  the  way  of  the  incorporation  to  which  we  think  the  petition- 
ers are  entitled. 

"The  only  other  objection  which  we  need  to  notice  goes  to 
the  regularity  of  the  proceedings.    It  is  claimed  that  the  peti- 
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tion  comes  from  reBidents  of  TaylorviUe  only  instead  of  from 
the  whole  territory  to  be  incorporated,  and  that  it  does  not, 
therefore,  meet  the  law.  This  objection  is  not  well  taken* 
The  petition  purports  to  be  that  of  inhabitants  of  the  town  of 
TaylorviUe  in  the  township  of  old  Forge  and  Lackawanna,'  and 
it  represents  that  the  signers  are  all  resident  freeholders  of  said 
town,  and  comprise  a  majority  of  the  freeholders  within  the 
limits  of  the  proposed  borough.  We  fail  to  see  why  this  is  not 
sufficient.  The  nucleus  of  the  borough  as  we  have  said  is  the 
town  of  TaylorviUe,  and  the  petition  naturaUy  and  properly 
comes  from  the  people  of  that  place.  All  that  the  law  requires 
is  that  it  shaU  be  signed  by  a  majority  of  the  freeholders  resid- 
ing within  the  limits  of  the  borough,  and  that  requirement  has 
been  complied  with.  In  estimating  this  majority,  the  whole 
mass  of  freeholders  must,  of  course,  be  taken,  but  there  is  noth- 
ing which  says  that  those  who  go  to  make  it  up  must  be  drawn 
from  different  parts  of  the  territory.  If  the  borough  is  unob- 
jectionably  put  together,  aU  that  we  have  to  see  to  in  this  re- 
gard is  that  a  majority  of  the  resident  freeholders  are  asking 
for  the  incorporation,  from  whatever  section  of  it  they  may 
come. 

"  The  exceptions  are  overruled  and  the  report  of  grand  jury 
is  confirmed  Nov.  16, 1893." 

Hrrors  assigned  were  (1)  in  taking  jurisdiction  in  the  absence 
of  adequate  notice  ;  (2-4)  in  decreeing  incorporation  notwith- 
standing the  objections  raised  by  the  exceptions ;  (5)  in  making 
a  decree  upon  a  report  of  the  grand  jury  dated  upon  a  dies  non. 

jr.  M.  Hannah  and  J..  Rickets^  for  appeUants,  cited :  Borough 
of  West  Phila.,  5  W.  &  S.  281 :  Osborne  Borough,  101  Pa. 
284;  Little  Meadows  Borough,  28  Pa.  266;  Edge  wood  Bor^ 
ough,  130  Pa.  852. 

A.  2).  Dean  and  J.  M.  Harris^  for  appeUees,  cited :  Act  of 
June  2,  1871,  P.  L.  288  ;  Osborne  Borough,  101  Pa.  284 ; 
Edge  wood  Borough,  180  Pa.  348;  Beaumont  v.  WUkes-Barre, 
142  Pa.  215 ;  Camp  HiU  Borough,  142  Pa.  618;  Germantown 
Ave.,  99  Pa.  482 ;  Rhoad's  Ap.,  101  Pa.  284. 
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Per  Curiam,  March  26, 1894 : 

The  objection  to  the  form  of  the  published  notice  of  inten- 
tion to  apply  for  {incorporation  comes  too  late  after  the  parties 
making  it  have  tali^en  notice,  and  appeared,  and  contested  the 
application :  Borough  of  Edgewood,  130  Pa.  848.  Such  ap- 
pearance and  paiiicipation  in  the  proceedings  cures  any  defect 
of  form  in  the  published  notice.  The  situation  of  the  territory 
included  within  the  limits  of  the  proposed  borough  is  a  proper 
subject  for  consideration  by  the  grand  jury  and  by  the  court  of 
quai-ter  sessions.  The  court  exercises  a  judicial  discretion  in 
determining  the  application,  and  the  soundness  of  the  discretion 
exercised  in  the  pai-ticular  case  is  not  a  subject  of  review: 
Borough  of  Sewickley,  86  Pa.  80.  An  abuse  of  discretion  this 
court  will  conect,  but  we  cannot  revise  the  judgment  of  the 
court  below  upon  a  subject  within  its  discretion  unless  abuse 
of  discretion  is  alleged.  The  mere  fact  that  farm  lands  are  in- 
cluded within  the  limits  of  a  proposed  borough  is  not  fatal  to 
it :  Borough  of  Blooming  Valley,  56  Pa.  66.  The  grand  jury 
and  the  learned  judge  of  the  quarter  sessions  have  found  that 
the  situation  of  the  territory,  and  of  the  three  villages  upon  it, 
is  such  that  a  single  municipal  government  is  desirable,  because 
the  villages  have  reached  out  toward  each  other  until  they  are 
practically  one.  A  decided  majority  of  the  taxable  inhabitants 
in  the  proposed  borough  desire  its  incorporation,  and  we  see  no 
error  in  the  proceedings  that  is  fatal  to  them. 

The  oixler  appealed  from  is  therefore  affirmed. 


Daw  et  al.,  Town  Council  of  Dickson  City,  v.  Enter- 
prise Powder  Mfg.  Co.,  Appellant. 

Preliminary  injunction— Nuisance — Storehouse  for  powder. 

A  preliminary  injunction  to  restrain  the  erection  of  a  stone  storage-house 
for  blasting  powder,  in  the  outskirts  of  a  borough,  is  properly  refused  on 
the  application  of  the  borough,  where  the  affidavits  for  defendant  tend  to 
show  that  such  powder  is  not  highly  explosive,  and  that  another  building 
for  storing  the  same  kind  of  powder  is  maintained  in  the  built-up  portion 
of  the  borough  by  other  parties  without  objection. 

Argued  Feb.  21, 1894.  Appeal,  No.  238,  Jan.  T.,  1894,  by 
plaintiff,  James  Daw,  chief  burgess,  et  al.,  constituting  the 
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Statement  of  Facts— Opinion  of  Court  below.  [160  Pa. 

Town  Council  of  the  Borough  of  Dickson  City,  from  decree  of 
C.  P.  Lackawanna  Co.,  Nov.  T.,  1898,  No.  7,  refusing  prelimi- 
nary injunction.  Before  Williams,  McCollum,  Mitohell, 
Dean  and  Fell,  JJ.    Affirmed. 

Bill  to  restrain  erection  of  powder-house  in  borough. 

The  facts  appear  by  the  following  opinion  of  the  court  be- 
low, by  GuNSTBB,  J. : 

'^  The  plaintiffs  allege  that  the  defendants  are  engaged  in 
constructing  a  powder  magazine  near  the  settled  portion  of 
Dickson  City  borough  and  adjoining  the  railroad,  to  be  used 
by  the  defendants  for  storing  powder,  dynamite,  nitro-glycerine 
and  other  explosives  and  inflammable  substances  for  the  supply 
of  the  coal  companies  of  Lackawanna  county,  and  that  the  de- 
fendants intend  to  use  said  building  within  a  few  days  for  said 
purpose,  and  that  such  use  will  endanger  the  property  and  lives 
of  those  living  in  the  vicinity,  as  well  as  the  lives  of  those  who 
are  employed  at  the  coal  works  in  the  vicinity  or  who  may  travel 
by  there  on  the  boulevai*d  or  railroad ;  that  it  will  greatly  de- 
preciate the  value  of  property  in  the  neighborhood,  and  retard 
the  growth  of  the  borough. 

^^  The  defendants  admit  that  they  are  constructing  a  store- 
house, or  magazine,  but  deny  that  they  intend  to  put  it  to  the 
uses  charged  in  the  bill,  or  that  the  uses  to  which  they  intend 
to  put  it  will  in  any  manner  endanger  life  or  property  or  affect 
the  neighborhood  unfavombly  in  any  way.  It  appeai-s  from  the 
affidavits  of  E.  P.  Kingsbury,  F.  H.  Johnson  and  Wm.  H.  Tay- 
lor, that  no  dynamite,  nitro-glycerine  or  other  explosive,  except 
blasting  powder,  is  intended  to  be  stored  in  the  building,  and 
that  it  is  to  be  used  only  and  solely  for  storing  blasting  powder ; 
that  blasting  powder  is  not  a  high  explosive ;  that  the  building 
is  built  of  stone  and  iron,  and  to  all  intents  and  purposes  lii-e 
proof ;  that  the  blasting  powder  to  be  stored  therein  is  to  be 
packed  in  cartridges,  which  in  turn  are  to  be  packed  in  iron 
cases  that  are  fire  proof,  and  which  will  not  be  opened  while 
stored  in  the  building ;  that  the  powder  is  made  of  nitrate  of 
soda,  charcoal  and  brimstone,  and  that  it  cannot  be  exploded 
by  concussion.  Mr.  Taylor  is  the  president  of  the  cotnpany 
and  Mr.  Kingsbury  is  the  secretary  thereof.  Mr.  Johnson  tes- 
tifies that  he  has  been  engaged  in  the  powder  business  for  up- 
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wards  of  seventeen  years,  and  that  he  has  never  known  of  an 
explosion  of  a  magazine  for  the  storage  of  blasting  powder  any- 
where in  the  Lackawanna  or  Wyoming  regions. 

"  As  was  said  in  Weir's  Appeal,  74  Pa.  230,  and  repeated  in 
Dilworth's  Appeal,  91  Pa.  247,  the  great  difficulty  in  all  cases 
of  this  character  is  not  in  the  ascertainment  of  the  true  rule  of 
equity,  but  in  the  application  of  that  rule  to  the  facts.  While 
it  may  be  easy  to  draw  the  line  between  what  is  and  what  is  not 
a  nuisance,  which  equity  ought  to  enjoin,  it  is  by  no  means  so 
easy  to  determine  whether  the  circumstances  of  any  particular 
case  ought  to  place  it  on  one  side  or  the  other  of  that  line.  It 
is  rare  that  any  number  of  men  will  be  found  to  agree  upon 
such  a  question.  This,  however,  is  only  a  rule  to  continue  a 
preliminary  injunction.*  The  aflSdavits  filed  by  way  of  answer 
are  clear,  positive  and  unequivocal  denials  of  the  material  alle- 
gations of  plaintiffs*  bill.  The  officers  of  the  company  know 
best  to  what  uses  it  is  intended  to  put  the  structure  complained 
of,  and  if  their  testimony  be  true,  as  I  must  accept  it  to  be  in 
the  absence  of  evidence  to  the  contrary,  the  uses  to  which  they 
will  put  the  building  will  be  harmless  and  legitimate.  If,  on 
final  hearing,  the  contrary  be  shown,  or  if  at  any  time  the  build- 
ing be  put  to  such  a  use  as  will  constitute  a  nuisance,  they  can 
still  be  enjoined.  At  this  stage  of  the  case,  in  the  light  of  the 
testimony  before  me,  I  see  no  reason  why  the  defendants  should 
be  i-estrained  from  completing  the  building,  which  is  already 
nearly  finished,  or  from  storing  blasting  powder,  of  the  charac- 
ter, and  packed  in  the  manner  described  in  defendant's  affi- 
davits therein. 

"The  rule  is  discharged  and  the  injunction  heretofore  granted 
is  dissolved." 

Error  assigned  was  above  decree. 

John  R,  Jones  and  John  P,  Eellyy  district  attorney,  Joseph 
O'Brien  with  them,  for  appellant,  cited :  Crowder  v.  Tinkler, 
19  Ves.  Jr.  617;  Regina  v.  Lister,  3  Jur.  570;  Hepburn  v. 
Lordon,  2  H.  &  M.  345 ;  Anonymous,  12  Mod.  342 ;  Rex  v. 
Taylor,  2  Str.  1167;  Williams  v.  East  India  Co.,  3  East,  192 ; 
Biggs  V.  Mitchell,  31  L.  J.  M.  C.  468 ;  Vaughan  v.  Menlove, 
32  E.  C.  L.  613 ;  7  C.  &  P.  626 ;  Trueman  v.  Gunpowder, 
Vol.  clx — 31 
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Arguments — Opinion  of  the  Court.  [160  Pa. 

Thatch.  Cr.  Gas.  14;  Cuff  v.  R,  R.,  86  N.  J.  L.  674;  Mc An- 
drews V.  CoUerd,  42  N.  J.  L.  189;  Cook  v.  Anderson,  86  Ala. 
99;  Wier's  Ap.,  74  Pa.  280;  Rhodes  v.  Dunbar,  67  Pa.  274; 
Bradley  v.  People,  66  Barb.  72 ;  Comminge  v.  Stevenson,  70 
Tex.  642 ;  Emory  v.  Hazard  Powder  Co.,  24  S.  C.  476 ;  Chear 
than  V.  Shearon,  1  Swan.  218;  Laflin-Rand  Powder  Co.  v. 
Teamey,^8  N.  E.  R.  889;  Myers  v.  Malcolm,  6  Hill,  292; 
Heeg  V.  Licht,  80  N.  Y.  679 ;  Fillo  v.  Jones,  2  Abb.  Ct  Ap. 
Dec.  121 ;  16  A.  &  E.  Ency.  L.  965,  §  8  ;  Biddle  v.  McCracken, 
18  W.  N.  614 ;  Klingler  v.  Bickel,  117  Pa.  887 ;  Act  of  April  8, 
1861,  P.  L.  816 ;  Booth  v.  Russell,  8  Mont.  Co.  R.  181. 

TT.  W.  Watson^  James  W.  Oakford  with  him,  for  appellee, 
cited :  Commissioners  v.  Long,  1  Pars.  146 ;  Warring  v.  Cram, 
1  Pars.  626;  Langolf  v.  Seiberlitch,  2  Pars.  71;  New  Boston 
Coal  &  Mining  Co.  v.  Pottsville  Water  Co.,  64  Pa.  164 ;  Mam- 
moth Vein  Consolidated  Coal  Co.'s  Ap.,  64  Pa.  188 ;  Auden- 
ried  v.  R.  R.,  68  Pa.  870 ;  Shroder's  Ap.,  1  W.  N.  628 ;  Kennedy 
V.  Burgin,  1  Phila.  441;  Park  Coal  Co.  v.  Cummings,  7  Leg. 
Gaz.  149 ;  Dull  v.  Holl,  1  Phila.  268 ;  Huston  v.  Huston,  1  W. 
N.  26 ;  Bedford  v.  Potter,  9  Phila.  660 ;  Smith  v.  Schmidt,  1 
Leg.  Gaz.  R.  68 ;  Dilworth's  Ap.,  91  Pa.  260 ;  Electric  Street 
Ry.  V.  Sayre  Borough,  166  Pa.  28. 

Per  Cubiam,  March  26, 1894: 

This  is  an  injunction  bill.  The  motion  for  a  preliminary  in- 
junction was  heard  on  affidavits,  and,  upon  the  case  as  present- 
ed to  him  at  the  hearing  of  the  motion,  the  learned  judge  i*efused 
it. 

Upon  an  examination  of  the  affidavits  in  relation  to  the  ohai^ 
acter  of  the  powder  to  be  stored,  and  the  existence  of  other 
rstorehouses  of  the  same  kind  in  the  same  borough,  we  are  not 
prepared  to  say  that  his  action  was  erroneous.  At  the  final 
hearing,  when  all  the  facts  are  developed,  the  question  can  be 
more  intelligently  disposed  of  than  is  possible  at  present 

The  order  is  affirmed. 
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Pluinmer,  Appellant,  v.  Hillside  Coal  &  Iron  Co.  et  al.  {g 


118 


160    48S 
UTO     80 


Lease^Coal  lease^Sale  of  coal.  leo  m 

A  written  oonti-act,  though  not  under  seal,  granting  the  privilege  of  dig-  *ZL±[2j 

ging  all  the  ooal  or  ore  on  the  vendor's  land,  is  equivalent  to  a  conveyance  i^ 70 


of  the  title  to  the  coal  or  ore  in  fee.  160        483 

An  instrument  in  writing  provided  as  follows :  **  Samuel  Callender  doth  |  209  nzb 
lease  and  to  farm  let  to  Thomas  Meredith  all  the  land  that  he  now  holds 
and  the  lease  is  to  continue  for  the  term  of  one  hundred  years  from  this 
day.  Possession  of  the  leased  premises  shall  extend  only  to  their  use  as 
a  coal  field.  The  lessee  shall  have  full  power  and  possession  to  search 
for  ooal  anywhere  on  the  leased  premises,  in  any  manner  he  may  think 
proper,  to  raise  the  coal,  when  found,  from  the  beds ;  to  enter  and  caiTy 
away  coal ;  and  to  sell  the  same  for  his  own  benefit  and  profit.  He  may 
occupy  whatever  land  may  be  useful  or  necessary  as  coal  yards ;  if  neces- 
sar}'  for  securing  the  full  enjoyment  of  the  premises  as  a  coal  field,  then 
the  said  Samuel  covenants  and  agrees  to  execute  such  further  writings  as 
counsel  learned  in  the  law  may  deem  proper.**  The  purchase  money  or 
price  of  the  coal  was  fixed  at  two  hundred  dollars.  If  the  coal  proved 
abundant  and  of  a  given  thickness  then  another  hundred  dollars  was  to  be 
paid.  In  addition  to  this  the  sum  of  one  dollar  per  annum  was  to  be  paid 
as  a  rent,  ield,  that  the  instrument  contemplated  a  sale  of  the  coal  im- 
der  the  leased  premises  at  a  fixed  price,  to  be  increased  one  hundred  dol- 
lars if  the  quantity  of  coal  reached  the  proportions  described  in  it. 

SUUtUe  of  limitations— Severance  of  mineral  from  surface— Adverse  pos- 
session. 

Where  there  has  been  a  severance  in  title  of  the  surface  from  the  un- 
derlying stratum  of  coal,  the  continued  occupancy  of  the  surface  by  the 
vmidor  is  not  hostile  to  the  title  of  the  owner  of  the  underlying  estate,  and 
will  not  give  title  under  the  statute  of  limitations.  To  affect  the  title  of 
the  owner  of  the  coal  there  must  be  an  entry  upon  his  estate  and  an  ad- 
verse possession  of  it. 

Oil  leases  and  coal  leases  distinguished. 

The  rights  of  lessors  and  lessees  under  oil  leases  are  distinguished  from 
the  rights  of  lessors  and  lessees  under  coal  leases,  by  reason  of  the  differ- 
ence in  the  nature  of  the  two  minerals  and  the  manner  of  their  production. 

Argued  Feb.  21, 1894.  Appeal,  No.  268,  Jan.  T.,  1894,  by 
plaintiff,  Emma  A.  Plummer,  from  judgment  of  C.  P.  Lacka- 
wanna Ca,  Sept.  T.,  1890,  No.  386,  on  verdict  for  defend- 
ants. Before  Williams,  MoCollum,  Mitchell,  Dban  and 
FbtJi,  JJ.     Affirmed. 
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Trespass  quare  clausum  fregit  for  entering  plaintiffs  land 
and  taking  coal  therefrom.     Before  Gunster,  J. 

At  the  trial  it  appeared  that,  in  1804,  Edward  London  took 
out  a  warrant  for  a  tract  of  land  on  the  Lackawanna  river  which 
included  the  land  in  controversy  in  this  case.  He  went  into 
possession  of  it,  and  remained  in  possession  until  his  death. 
The  land  in  dispute  came  into  possession  of  Samuel  Callender, 
a  son-in-law  of  London,  who,  in  1828,  executed  the  following 
instrument  in  writing,  signed  and  sealed  by  the  parties : 

"  This  agreement  made  Oct.  1,  1828,  between  Samuel  Cal- 
lender, Jr.,  of  the  township  of  Blakely,  in  the  county  of  Lu- 
zerne and  state  of  Pennsylvania,  of  the  one  part,  and  Thomas 
Meredith,  of  Belmont,  in  the  county  of  Wayne  and  state  afore- 
said, of  the  other  part,  witnesseth,  that  the  said  Samuel  doth 
lease  and  to  farm  let  unto  the  said  Thomas  all  the  land  that  he 
now  holds  or  is  possessed  of  either  by  deed,  article  of  agreement, 
or  by  any  other  title,  in  said  township  of  Blakely,  county  and 
state  aforesaid,  except  one  hundred  acres  of  land,  which  the 
said  Samuel  purchased  of  William  Woodbridge,  l^jr  article  of 
agreement,  about  one  hundred  acres.  The  said  land  leased  to 
said  Thomas  contains  one  hundred  and  thirty  acres  or  there- 
abouts, and  the  lease  is  to  continue  for  the  term  of  one  hun- 
dred years  from  this  day.  It  being,  however,  clearly  understood 
that  the  possession  which  the  said  Thomas  acquires  under  this 
lease  shall  extend  only  to  the  use  of  the  leased  premises  as  a 
coal  field,  that  is  to  say,  the  said  Thomas  shall  have  full  right, 
power  and  possession  to  search  for  coal  anywhere  on  the  leased 
premises  in  any  manner  he  may  think  proper,  to  raise  the  coal 
when  found  from  the  beds,  at  all  times  to  enter  and  carry  away 
the  coal  in  wagons,  sleds  or  other  vehicles,  and  to  sell  the  same 
for  his  own  benefit  and  profit,  and  also  that  he  shall  have  a 
right  to  occupy  whatever  land  may  be  useful  or  necessary  as 
coal  yards  ;  these  rights  and  privileges  shall  extend  to  the  heirs, 
executors,  administrators  and  assigns  of  the  said  Thomas  during 
the  term  aforesaid,  and  also  to  his  and  their  agents,  engineei*8, 
laborers  and  workmen.  It  is  also  understood  that  in  case  it 
shall  be  either  useful  or  necessaiy  to  make  roads  of  any  descrip- 
tion through  the  leased  premises  for  the  purpose  of  transport- 
ing the  coal  to  market,  it  may  be  done,  taking  care  to  do  the 
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least  possible  damage  to  the  land  or  the  improvements,  and  in 
case  it  may  prove  necessar}'  for  securing  the  full  enjoyment  of 
the  premises  aforesaid  as  a  coal  field  as  aforesaid,  then  the  said 
Samuel  covenants  and  agrees  to  execute  such  further  writings 
as  counsel  learned  in  the  law  may  deem  proper,  at  the  expense 
of  said  Thomas,  his  executors,  administratoi-s  or  assigns.  And 
the  said  Thomas,  for  himself,  his  heirs,  executor,  administra- 
tors and  assigns,  covenants,  promises  and  agrees  to  pay  to  the 
said  Samuel  on  the  first  day  of  August  next  the  sum  of  two 
hundred  dollai*s,  in  manner  following :  So  much  money  as  may 
remain  due  for  principal  and  interest  on  a  contmct  for  land,  en- 
tered into  by  the  said  Samuel  with  the  heii*s  of  Samuel  Mere- 
dith, deceased,  on  which  he  now  resides,  in  said  township  of 
Blakely,  the  residue  in  cash,  and  also  an  annual  rent  of  one 
dollar,  payable  on  the  first  day  of  October  in  each  and  every 
year.  And  in  case  the  coal  on  the  leased  premises  shall  prove 
extensive  and  abundant,  and  of  an  average  thickness  of  ten 
feet,  then  the  said  Thomas,  on  these  facts  being  satisfactorily 
proved,  agrees  to  pay  to  the  said  Samuel  the  further  sum  of 
one  hundred  dollars.  It  is  also  agreed  that  the  said  Samuel  or 
his  heirs,  so  long  as  they  shall  reside  on  the  leased  premises, 
shall  have  a  right  to  dig  whatever  coal  they  may  want  for  their 
own  use,  but  not  to  sell,  so  as  not  to  interfei'e  with  the  works 
of  said  lessees. 

"  Provided  always,  nevertheless,  that  the  said  Thomas,  his 
heirs,  executors,  or  administrators,  by  indorsing  forty  dollars 
on  the  contract  aforesaid  made  by  the  said  Samuel  with  the 
heirs  of  Samuel  Meredith,  deceased,  at  any  time  previous  to 
the  first  day  of  August  next,  shall  have  full  right  and  authority 
to  declare  this  agi-eement  and  lease  absolutely  null  and  void, 
anything  in  this  instrument  of  writing  to  the  contrary  notwith- 
standing. For  the  true  and  faithful  performance  of  the  cove- 
nants in  this  agreement  and  lease,  the  parties  within  named 
bind  themselves,  their  hell's,  executors  and  administrators,  each 
to  the  other,  firmly  by  these  presents." 

Plaintiff  claimed  title,  by  sundry  conveyances,  from  the  heirs 
of  Samuel  Callender.  Defendants  claimed  title  to  the  coal 
under  the  agreement  between  Samuel  Callender  and  Thomas 
Meredith. 

Plaintiff  proposed  to  prove  by  Stephen  Callender  that  he  has 
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lived  on  or  near  the  property  known  as  the  Callender  land, 
upon  which  the  trespasses  in  this  case  are  alleged  to  have  been 
committed,  since  1819 ;  that  no  person  has  mined  any  coal 
from  said  land  except  Samuel  Callender  and  his  heirs,  and  no 
attempt  has  been  made  to  mine  coal  under  said  land  until  the 
Lackawanna  Coal  Company,  Limited,  one  of  the  defendants, 
came  into  the  coal  from  an  adjoining  tract,  about  two  years 
and  a  half  ago. 

Defendants  objected  to  the  offer  as  immaterial,  irrelevant 
and  incompetent ;  that  no  time  was  fixed  in  the  lease  when 
Thomas  Meredith,  or  his  assigns,  would  take  possession  of  the 
coal  field,  and  they,  therefore,  had  the  full  teim  of  the  lease, 
to  wit,  a  hundred  years  from  Oct.  1,  1828,  to  enter  and  take 
possession  thereof.  The  offer  does  not  propose  to  show  that 
Samuel  Callender,  or  his  heirs,  had  any  other  possession  of  the 
coal  except  such  as  they  were  authorized  to  have  by  the  lease, 
to  wit,  that  the  said  Samuel,  and  his  hen's,  may  dig  what  coal 
they  may  need  for  their  own  use,  but  not  to  sell ;  and  it  is  not 
proposed  to  prove  by  the  offer  that  they  exceeded  the  authority 
given  them  by  the  lease ;  their  possession,  therefore,  of  the  sur- 
face, and  any  occupancy  they  may  have  had  of  the  coal,  was  in 
subservience  to  the  lease  and  not  in  opposition  to  the  same,  and 
no  possession  of  the  surface  by  said  Samuel,  or  his  heirs,  could, 
by  any  reasonable  consti-uction,  be  construed  as  in  opposition  to 
the  rights  of  Thomas  Meredith,  or  his  assigns,  to  the  coal  un- 
derlying, which  had  been  severed  by  the  lease  of  1828,  which 
was  duly  recorded,  and  which  was  notice  to  all  the  world  of 
such  severance. 

By  the  Court :  I  do  not  quite  understand  the  purpose  of  the 
offer. 

By  Mr.  Price :  The  purpose  of  the  offer  is  to  show  that  the 
lessee  did  not  take  possession  of  the  land  and  search  for  coal  in 
accordance  with  the  terms  of  the  lease.  The  lessee  also  had 
the  right  to  take  possession  of  the  surface,  and  that  he  did  not 
take  possession  of  the  sui*face ;  there  were  surface  rights  as 
well  as  coal,  and  if  he  abandoned  one  he  abandoned  the  other. 
We  will  follow  this  by  showing  that  there  was  an  increased 
value  of  this  land ;  we  will  show  that  this  land  is  worth  as 
much  as  ten  to  one  hundred  times  as  much  as  it  was  when  this 
contract  was  made.     One  of  the  purposes  of  the  offer  is  to  show 
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that  they  did  not  take  possession  in  aooordance  with  the  terms 
of  the  lease,  and  determine  and  investigate  how  much  coal  there 
was  and  pay  the  hundred  dollars.  They  have  failed  for  sixty 
years  to  pay  the  additional  hundred  dollars ;  they  admit  that 
they  ought  to  have  done  it ;  they  have  failed  for  forty  years, 
under  their  own  admissions,  to  pay  the  annual  rental. 

By  the  Court :  As  I  view  the  case  at  present,  this  evidence 
is  inelevant,  and  the  objections  to  the  offer  are  sustained.  Ex- 
ception.  [11] 

Plaintiff's  points  were  among  others  as  follows : 
1.  Request  for  binding  instruction.  Refused.  [2] 
^  2.  The  failure  of  the  grantees  of  Thomas  Meredith  to  pay 
the  rent  stipulated  in  the  agreement  and  lease  between  Thomas 
Meredith  and  Samuel  Callender,  from  1849  to  1890,  is  conclu- 
sive evidence  of  the  abandonment  of  the  interest  in  the  coal 
acquired  under  such  agreement,  and  the  verdict  of  the  jury 
must  be  for  the  plaintiff  for  the  value  of  the  coal,  which  it  is 
admitted  is  six  dollars."     Refused.  [3] 

**  5.  Those  claiming  under  Thomas  Meredith  were  in  default 
in  not  paying  the  rent  from  1849  to  1890,  and  the  statute  of 
limitations  in  1890  had  concluded  all  rights  under  the  Callender 
and  Meredith  lease.  Answer :  I  decline  to  affirm  that  proposi- 
tion. I  do  not  think  this  agreement  of  1828  can  be  concluded 
by  the  statute  of  limitations.  The  right  of  Samuel  Callender, 
and  those  under  him,  to  collect  the  rent  may  be  concluded  by 
the  statute  of  limitations,  but  the  grant  of  the  coal  cannot  be 
concluded  in  that  way."  [4] 

**  9.  The  failure  of  Thomas  Meredith  and  his  grantees  to  as- 
certain that  the  coal  was  ten  feet  thick  and  pay  the  additional 
one  hundred  dollars  purchase  money,  and  to  pay  annual  rental 
from  1849  to  1890,  is  evidence  from  which  the  jury  may  infer 
an  abandonment  of  the  Callender  and  Meredith  lease,  and  all 
rights  acquired  thereunder."     Refused.  [6] 
Defendants'  points  were  among  others  as  follows : 
1.  Request  for  binding  instruction.     Affirmed.  [1] 
"^e.  That  the  lease  of  Samuel  Callender  of  October  1,  1828, 
gave  to  Thomas  Meredith,  and  his  heirs  and  assigns,  the  right 
and  title  to  all  the  coal  under  any  land  then  held  by  said  Sam- 
uel Callender,  in  the  township  of  Blakely,  by  any  title  what- 
ever, except  the  Woodbridge  tract,  for  the  terra  of  one  hundred 
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years  from  that  date.  Answer:  I  affirm  this  proposition,  with 
the  qualification  that  it  gave  them  title  whenever  it  was  dis- 
covered within  the  hundred  yeai'S.  This  agreement  of  1828  is, 
to  some  extent,  a  permission  to  go  on  the  land  and  search  for 
the  coal.  If  Thomas  Meredith  had  undertaken  any  search  in 
his  lifetime,  or  those  claiming  under  him,  and  had  satisfied 
themselves  that  there  was  no  coal  there,  and  then  expressed 
themselves  as  satisfied  with  it,  and  left  it,  then  it  might  have 
been  an  abandonment  of  their  right  under  it.  But  there  is  not 
a  pai-ticle  of  evidence  in  the  case  that  Thomas  Meredith,  or  any 
one  under  him,  made  any  effort  to  find  any  coal,  or  to  remove 
any,  until  after  this  suit  was  brought,  and  they  have  a  right, 
under  the  instrument  of  1828,  to  wait.  They  may  have  known 
that  there  was  coal  there,  they  may  have  supposed  that  there 
was  coal  there ;  but  that  is  not  enough,  gentlemen  of  the  jury. 
They  had  the  right  to  wait.  It  may  have  become  more  valua- 
ble with  time.  The}^  were  not  required  to  move  a  ton  of  coal 
out  of  there.  There  was  nothing  in  the  lease  calling  for  any 
payment  for  any  coal  that  was  removed,  except  the  considera- 
tions which  were  set  forth  in  the  agreement — that  is,  the  two 
hundred  dollai*s  down,  then  the  annual  rent,  then  the  amount 
which  was  to  be  paid  in  case  the  coal  proved  to  be  extensive 
and  of  the  average  thickness  of  ten  feet."  [6] 

''7.  That  no  time  being  specified  in  said  leases  when  the 
grantees  should  take  possession,  they  may  take  actual  possession 
at  any  time  during  the  term.  Answer:  I  affirm  tliat  proposi- 
tion. You  will  remember  that  these  leases  run  for  the  term 
of  one  hundred  years  from  the  date.  There  is  nothing  what- 
ever in  the  leases  requiring  or  indicating  that  Thomas  Mere- 
dith, or  those  under  him,  were  to  take  actual  possession  at  any 
time  prior  to  the  expiration  of  the  hundred  years.  Of  course, 
when  the  hundred  years  were  up,  then  their  rights  ended,  and 
they  will  end  unless  they  acquire  more  than  they  have  got 
now."  [7] 

"  8.  That  there  can  be  no  forfeiture  of  the  lease  for  non- 
payment of  the  rent,  as  there  is  no  clause  authorizing  a  forfeit^ 
ure.  Answer:  I  affirm  that  proposition.  Ordinarily,  before 
there  can  be  a  forfeiture  of  a  lease,  there  must  be  a  clause  in 
the  lease  authorizing  such  forfeiture ;  and  then,  also,  as  a  rule, 
there  must  be  a  demand  for  the  rent.     There  is  no  clause  of 
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forfeiture  in  this  lease ;  there  is  no  evidence  that  any  rent  was 
ever  demanded  by  anybody.  Of  course,  the  obligation  to  pay 
the  rent  existed,  there  is  no  doubt  about  that,  but  there  could 
be  no  forfeiture  of  this  lease,  because  there  is  no  clause  author- 
izing it  in  the  agreement."  [8] 

^^  9.  There  can  be  no  abandonment  claimed,  because  abandon- 
ment is  only  predicable  of  an  inchoate  title,  not  of  a  perfected 
estate."     Affirmed.  [9] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were,  among  others,  (1-9)  instructions; 
(11)  ruling  on  evidence,  quoting  instructions  and  bill  of  ex- 
ceptions. 

Samvsl  B.  Price  and  H,  M,  Hannah^  Alexander  Famham 
with  them,  for  appellant. — The  Callender  lease  conveyed  only 
a  right  to  search  for  coal :  Bainbridge  on  Mines,  1st  Am.  ed. 
237,  238  ;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451 ;  McNish  v. 
Stone,  152  Pa.  457 ;  Duffield  v.  Hue,  129  Pa.  94 ;  Duffield  v. 
Rosenzweig,  144  Pa.  620;  Caldwell  v.  Fulton,  31  Pa.  475; 
Kingsley  v.  Coal  &  Iron  Co.,  144  Pa.  613 ;  Lazarus's  Est.,  145 
Pa.  1. 

Defendants  are  barred  by  the  statute  of  limitations :  Ross  v. 
Pleasants,  3  Pa.  408 ;  Trickett  on  Limitations,  71 ;  Butz  v. 
Ihrie,  1  Rawle,  221 ;  Nitzell  v.  Paschall,  3  Rawle,  76 ;  Bom- 
baugh  V.  Miller,  82  Pa.  209 ;  Price  on  Limitations  and  Liens, 
Ist  ed.  118 ;  Yeakle  v.  Nace,  2  Whart.  122. 

The  interest  in  the  Callender  lease  was  abandoned :  Kreutz 
V.  McKnight,  53  Pa.  319;  Jackson  v.  Gross,  L.  &  T.  217, 
§  359 ;  McKinney  v.  Reader,  7  Watts,  123 ;  Greider's  Ap.,  5 
Pa.  422 ;  Kiester  v.  Miller,  25  Pa.  48 ;  Colt  v.  Selden,  5  Watts, 
526;  Spalding  v.  Hedges,  2  Pa.  240;  Washb.  R.  Prop.  60; 
Coming  v.  Gould,  16  Wend.  543 ;  Raffensberger  v.  CuUison, 
28  Pa.  426 ;  Auer  v.  Penn,  92  Pa.  444 ;  Boyce  v.  M'CuUoch, 
8  W.  &  S.  429;  Grove  v.  Donaldson,  15  Pa.  128;  Packer  v. 
Noble,  103  Pa.  225;  Brownfield's  Exrs.  v.  Brownfield,  151  Pa. 
567 ;  Putnam  v.  Tyler,  117  Pa.  584;  Bunting  v.  Young,  6  W. 
&  S.  196 ;  Mayor  of  PhUa.  v.  Riddle,  25  Pa.  259 ;  1  Addison 
on  Contracts,  3d  Am.  ed.,  1399,  §§  30,  31 ;  Venture  Oil  Co. 
V.  Fretts,  152  Pa.  451;  Read  v.  Goodyear,  17  S.  &  R.  350, 
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Strimpfler  v.  Robei-ts,  18  Pa.  299;  Richards  v.  El  well,  48  Pa. 
861. 

The  agreement  was  forfeited  for  non-compliance  with  its 
terms :  Bainbridge  on  Mines,  199 ;  1  Bouvier's  Law  Die,  title 
"  Forfeiture." 

Defendants'  title  is  void  for  laches :  12  A.  &  E.  Ency.  L. 
607 ;  Clarke  v.  Hart,  6  H.  L.  Cas.  688 ;  Pratt  v.  California  Min. 
Co.,  24  Fed.  R.  869 ;  Castner  v.  Walrod,  83  111.  171 ;  McGrew 
V.  Foster,  118  Pa.  642 ;  Patterson  v.  Martz,  8  Watts,  874 ;  Rus- 
sell V.  Baughman,  94  Pa.  400. 

The  court  should  have  directed  a  verdict  for  plaintiff,  because 
the  defendants  failed  to  establish  any  title  in  the  land  in  dis- 
pute :  Bigelow  v.  Lehr,  4  Watts,  877 ;  1  Chit.  PL,  14  Am.  ed. 
167-177. 

TF.  H.  JeBdup^  W,  H,  Jessup^  Jr,,  Horace  Hand  and  Willard^ 
Warren  ^  Knapp  with  him,  for  appellees. — When  a  fair  inter- 
pretation of  a  written  agreement  shows  that  a  sale  was  intended 
by  the  parties  and  a  right  to  mine  and  remove  all  the  coal  is 
conferred  by  it  in  express  terms,  or  by  plain  and  necessary  im- 
plication, it  will  constitute  a  sale  notwithstanding  a  term  is. 
created  within  which  the  coal  is  to  be  taken  out :  Kingsley  v. 
Hillside  Coal  &  Iron  Co.,  144  Pa.  618 ;  Hope's  Ap.,  29  W.  N. 
365 ;  Montooth  v.  Gamble,  128  Pa.  240 ;  R.  R.  v.  Sanderson, 
109  Pa.  683 ;  Sanderson  v.  Scranton,  105  Pa.  469 ;  Harlan  v. 
Lehigh. Coal  &  Nav.  Co.,  86  Pa.  287;  Lazarus's  Est.,  146  Pa. 
1 ;  Fairchild  v.  Dunbar  Furnace  Co.,  128  Pa.  486 ;  LUlibridge 
V.  Coal  Co.,  143  Pa.  293;  Caldwell  v.  Fulton,  81  Pa.  475; 
Caldwell  v.  Copeland,  37  Pa.  427 ;  Scranton  v.  Phillips,  94  Pa- 
16 ;  Timlin  v.  Brown,  158  Pa.  606. 

To  gain  title  by  the  statute  of  limitations  there  must  be  for 
the  statu toiy  period :  (1)  An  actual  possession  of  the  land 
claimed.  (2)  Such  possession  must  be  notorious.  (8)  It  must 
be  continuous  for  twenty-one  years.  (4)  It  must  be  adverse : 
Caldwell  v.  Copeland,  87  Pa.  480 ;  Sanderson  v.  Scranton,  106 
Pa.  469 ;  Armstrong  v.  Caldwell,  68  Pa.  284. 

There  was  no  abandonment.  Abandonment  is  the  relinquish- 
ment or  surrender  of  rights  of  property  by  one  person  to  an- 
other :  Bouvier's  Law  Diet. ;  1  A.  &  E.  Ency.  L.  12 ;  Tiedeman, 
Real  Prop.,  §739;  Putnam  v.  Tyler,  117  Pa.  670;  Mayor  of 
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Phila.  V.  Riddle,  25  Pa.  269;  Armstrong  v.  Caldwell,  58  Pa. 
287 ;  Seaman  v.  Vawdrey,  16  Ves.  890 ;  Smith  v.  Lloyd,  9 
Exch.  562. 

There  could  be  no  question  of  forfeiture  for  nonpayment  of 
rent.  (1)  Because  there  was  no  demand  for  rent ;  (2)  because 
the  deed  contained  no  forfeiture :  12  A.  &  E.  Ency.  L.  578 ; 
Brown  v.  Bragg,  22  Ind.  122. 

There  has  been  no  laches. 

Opinion  by  Mb.  Jxtstiob  Williams,  March  26, 1894  : 
The  learned  counsel  for  the  appellant  states  the  point  in  con- 
troversy very  fairly  and  clearly  in  the  opening  sentence  of  his 
printed  argument.  He  says :  '^  The  contention  in  this  case  is 
confined  to  the  effect  and  subsequent  history  of  the  Callender 
lease,  dated  the  first  of  October,  1828."  His  position  is  that 
the  lease  gmnted  only  an  incoi*poreal  right  to  the  lessee,  to  be 
exercised  upon  the  premises  covered  by  the  lease.  The  appel- 
lees, on  the  other  hand,  contend  that  it  granted  the  coal  in  place, 
under  the  land,  absolutely.  The  words  of  the  instrument  upon 
which  this  question  depends  may  be  put  together  thus  :  '*  Sam- 
uel Callender  ....  doth  lease  and  to  farm  let  to  Thomas  Mere- 
dith ....  all  the  land  that  he  now  holds  ....  and  the  leasQ 
is  to  continue  for  the  term  of  one  hundred  years  from  this  day. 
Possession  of  the  leased  premises  shall  extend  only  to  their  use 
as  a  coal  field.  The  lessee  shall  have  full  power  and  possession 
to  search  for  coal  anywhere  on  the  leased  premises,  in  any  man- 
ner he  may  think  proper,  to  raise  the  coal,  when  found,  from  the 
beds ;  to  enter  and  cai*ry  away  coal ;  and  to  sell  the  same  for 
his  own  benefit  and  profit.  He  may  occupy  whatever  land  may 
be  useful  or  necessary  as  coal  yai-ds  ....  for  roads  for  trans- 
porting the  coal ;  and  in  case  it  may  prove  necessary  for  securing 
the  full  enjoyment  of  the  premises  aforesaid  as  a  coal  field  as 
aforesaid,  then  the  said  Samuel  covenants  and  agrees  to  exe- 
cute such  further  writings  as  counsel  learned  in  the  law  may 
deem  proper."  The  purchase  money  or  price  of  the  coal  is 
fixed  at  two  hundred  dollars.  If  the  coal  proved  abundant 
and  of  a  g^ven  thickness  then  another  hundred  dollars  was  to 
be  paid.  In  addition  to  this  the  sum  of  one  dollar  per  annum 
was  to  be  paid  as  rent.  The  lessor  reserved  out  of  this  grant 
the  right  for  himself  and  his  heirs  to  take  coal  for  their  own 
use  so  long  as  they  should  reside  on  the  land. 
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This  iiistrument  contemplates  a  sale  of  the  coal  ninder  the 
leased  premises  at  a  fixed  price,  to  be  increased  one  hundred 
doUai-s  if  the  quantity  of  coal  reached  the  proportions  described 
in  it.  The  right  of  removal  was  to  be  exercised  within  one  hun- 
dred years.  The  fact  that  the  instrument  is  in  the  form  of  a 
lease  is  not  material  when  the  character  of  the  transaction  is 
apparent:  Kingsley  et  al.  v.  Hillside  Coal  &  IiX)n  Company, 
144  Pa.  613 ;  Montooth  v.  Gamble,  123  Pa.  240.  A  written 
contract,  though  not  under  seal,  granting  the  privilege  of  dig- 
ging all  the  coal  or  ore  on  the  vendor's  land,  is  equivalent  to  a 
conveyance  of  the  title  to  the  coal  or  ore  in  fee :  Fairchild  v. 
Fuinace  Company,  128  Pa.  485.  Such  a  conveyance  operates 
to  sever  the  surface  from  the  underlying  stratum  of  coal ;  and 
after  such  severance  the  continued  occupancy  of  the  surface  by 
the  vendor  is  not  hostile  to  the  title  of  the  owner  of  the  under- 
lying estate,  and  will  not  give  title  under  the  statute  of  limita- 
tions. To  affect  the  title  of  the  owner  of  the  coal  there  must 
be  an  entry  upon  his  estate,  and  an  adverse  possession  of  it : 
Armstrong  v.  Caldwell,  53  Pa.  284. 

But  the  contention  that  a  right  to  mine  coal  in  the  land  of 
another  is  an  incorporeal  one  cannot  be  successfully  main- 
tained. The  grant  of  such  a  right  is  a  grant  of  an  interest  in 
land :  Hope's  Appeal,  83  Pitts.  L.  J.  270.  When  the  grant  is 
in  terms  or  in  effect  a  grant  of  all  the  coal  on  the  lessoi-'s  land, 
this  amounts  to  a  severance  of  the  coal  from  the  surface,  and 
vests  a  title  to  the  underlying  stratum  in  the  grantee  :  Sander- 
son V.  The  City,  105  Pa.  469.  This  underlying  estate  may  be 
conveyed  under  the  same  general  rules  as  to  notice,  as  to  re- 
cording, and  as  to  actual  possession,  as  the  surface.  After  such 
a  severance,  the  possession  of  the  holder  of  each  estate  is  re- 
ferable to  his  title.  The  owner  of  the  surface  can  no  more  ex- 
tend the  effect  of  his  possession  of  his  own  estate  downwai*d, 
than  the  owner  of  the  coal  stratum  can  extend  his  possession 
upward,  so  as  to  give  him  title  to  the  surface  under  the  stat- 
ute of  limitations.  The  owner  of  the  surface  can  be  affected 
only  by  the  invasion  of  the  surface.  The  owner  of  the  under- 
lying stratum  is  not  bound  to  take  notice  of  the  invasion  of  the 
estates  that  do  not  belong  to  him  ;  but  when  his  own  estate  is  in- 
vaded he  is  bound  to  take  notice.  The  conclusion  thus  reached 
disposes  of  the  title  by  possession  set  up  by  the  plaintifib,  and 
of  their  right  to  recover  in  this  case. 
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The  appellant  cites  the  Venture  Oil  Company  v.  Fretts,  152 
Pa.  451 ;  McNish  v.  Stone,  162  Pa,  457,  and  other  cases  in 
which  oil  leases  were  considered  and  the  rights  of  the  lessors 
and  lessees  defined.  A  lease  granting  to  the  lessee  the  right 
to  explore  for  oil  and,  in  case  oil  is  found  in  paying  quantities 
on  the  leased  premises,  to  drill  wells  and  raise  the  oil,  paying 
an  agrreed  royalty  therefor,  has  been  held  to  convey  no  interest 
in  the  land  beyond  the  right  to  enter  and  explore,  unless  the 
search  for  oil  proves  successful.  If  it  proves  unsuccessful  and 
the  lessee  abandons  its  future  prosecution,  his  rights  under  the 
lease  are  gone.  So  it  might  be  with  a  similar  lease  of  lands  sup- 
posed to  contain  coal.  If  the  lessee  entered,  explored  the  leased 
pi-emises,  and,  finding  nothing,  gave  up  the  search,  he  would  no 
doubt  be  held  to  the  same  rules,  upon  the  same  provisions  in 
the  lease,  as  were  applied  in  the  cases  cited.  The  difference  in 
the  nature  of  the  two  minerals,  and  the  'manner  of  their  produc- 
tion, has  however  resulted  in  considerable  differences  in  the 
forms  of  the  contracts  or  leases  made  use  of.  When  oil  is  dis* 
covered  in  any  given  region,  the  development  of  the  region  be- 
comes immediately  necessary.  The  fugitive  character  of  oil 
and  gas,  and  the  fact  that  a  single  well  may  drain  a  considera- 
ble territory  and  bring  to  the  surface  oil  that  when  in  place  in 
the  sand-rock  was  under  the  lands  of  adjoining  owners,  makes 
it  important  for  each  landowner  to  test  his  own  land  as  speedily 
as  possible.  Such  leases  generally  reqaire,  for  this  reason,  that 
operations  should  begin  within  a  fixed  number  of  days  or  months, 
and  be  prosecuted  to  a  successful  end  or  to  abandonment.  Coal 
on  the  other  hand  is  fixed  in  location.  The  owner  may  mine 
when  he  pleases  regardless  of  operations  around  him.  Its 
amount  and  probable  value  can  be  calculated  with  a  fair  degree 
of  business  certainty.  There  is  no  necessity  for  haste,  nor  mov- 
ing pari  passu  with  adjoining  owners.  The  consequence  is  that 
coal  leases  are  for  a  certain  fixed  term,  or  for  all  the  coal  upon  the 
land  leased,  as  the  case  may  be.  The  rule  of  Venture  Oil  Co. 
v.  Fretts,  supra,  is  not  capable  of  application  to  the  lease  made 
by  Callender  to  Meredith  in  1828  for  several  reasons :  (1)  The 
Callender  lease  is  in  effect  a  sale  of  all  the  coal  in  the  leased 
premises,  and  consequently  a  severance  of  the  surface  therefrom. 
(2)  It  is  for  one  hundred  years.  All  idea  of  haste  in  develop- 
ment or  operating  is  excluded  by  the  terms  of  the  instrument, 
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and  the  time  for  commencing  the  work  of  mining  is  left  to  the 
discretion  of  the  lessee.  (8)  The  consideration  of  the  grant 
was  not  the  development  of  the  mineral  value  of  the  land,  but 
the  price  fixed  by  the  agreement  and  actually  paid  to  the  lessor 
in  money. 

Upon  a  careful  examination  of  the  several  assignments  of  er- 
ror we  are  all  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  will  be  entered  accordingly. 


160 
204 
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Lackawanna  Township.     Harris's  Appeal. 

MunicipaiUies^Aniiexation  of  territory— Act  of  May  23,  1889— 2VWm  of 
acts — GonsHUUional  law^Art.  8,  §  3,  ConaL 

An  ordinance  admitting  adjoining  territory  into  a  city  is  not  audi  an  ex- 
traordinary exercise  of  municipal  power  as  requires  that  notice  should  be 
taken  thereof  in  the  title  of  an  act  for  incorporating  and  governing  cities. 

The  act  of  May  23,  1889.  P.  L.  277,  entitled  ••  An  act  providing  for  the 
incorporation  and  government  of  cities  of  the  third  class,**  and  providing  a 
method  foi:  changing  and  enlarging  the  limits  of  a  city,  does  not  violate 
article  3,  §  3,  of  the  constitution  of  1874,  which  requires  that  the  subject 
of  a  bill  shall  be  clearly  expressed  in  its  title. 

MunicipalUiea — ClassiJiccUion  of  cities  —  Constitutional  law  —  Act  cf 
May  23,  1889— Locoi  legislation— Art,  3,  §  7,  Const. 

The  act  of  May  23,  1889,  P.  L.  277,  is  not  local  or  special  legislation 
within  the  meaning  of  art.  3,  §  7,  of  the  constitution  of  1874,  as  it  is  ap- 
plicable to  all  cities  of  the  third  class. 

For  purposes  of  classification  all  cities  not  belonging  to  the  first  or  sec- 
ond class  belong  to  the  third.  For  purposes  of  municipal  government, 
only  so  many  of  these  belong  to  the  third  class,  in  the  legislative  sense  of 
the  words,  as  have  taken  on  the  municipal  uniform  which  the  legislature 
has  provided  for  the  class.    Per  Mr.  Justice  Willia^is. 

Argued  Feb.  22, 1894.  Appeal,  No.  129,  Jan.  T.,  1894,  by 
David  Harris  and  James  Dunn,  from  order  of  Q.  S.  Lacka- 
wanna Co.,  sustaining  proceedings  upon  petition  to  annex  a 
portion  of  Lackawanna  township  to  the  ci^  of  Soranton.  Be- 
fore Williams,  McCollttm,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Petition  to  annex  portion  of  township  to  city. 

The  petition  was  addressed  to  the  select  and  common  ooun- 
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cils  of  the  city  of  Scranton.  An  ordinance  of  councils  was 
passed  in  accordance  with  the  prayer  of  the  petition. 

David  Harris  et  al.,  citizens  and  taxable  inhabitants  of  the 
district  proposed  to  be  annexed,  took  an  appeal  from  the  action 
of  councils,  and  filed  exceptions  which  were  among  others  as 
follows : 

**8.  The  act  of  May  23, 1889,  entitted  *  An  act  for  the  in- 
corporation  and  government  of  cities  of  the  third  class,'  and 
under  which  the  proceedings  in  this  case  were  taken,  is  uncon- 
stitutional and  void  for  the  following  reasons :  (a)  It  is  spe- 
cial legislation,  prohibited  by  the  constitution  because  it  applies 
to  only  a  portion  of  the  cities  of  the  third  class.  (6)  The  title 
of  the  act  is  misleading  for  the  reason  that  it  gives  notice  of 
legislation  for  all  third  class  cities,  whereas  the  body  of  the  act 
only  legislates  for  a  portion  of  them.  [2] 

'*  4.  Article  8  of  said  act,  and  under  which  these  proceedings 
were  taken,  is  unconstitutional  and  void,  because :  (a)  It  is  leg- 
islation purporting  to  be  for  a  class  of  cities,  but  on  a  subject 
for  which  class  legislation  is  not  authorized  by  the  constitu- 
tion. (()  The  title  of  the  act  specifies  the  subjects  to  which 
the  act  applies,  to  wit :  the  incorporation  and  government  of 
third  class  cities.  These  being  specified  all  others  are  exclud- 
ed. Annexation  not  being  included  under  either  of  these 
heads,  the  title,  so  far  as  concerns  annexation,  not  only  does 
not  clearly  express  the  subject,  but  is  misleading.  ((?)  It  at- 
tempts to  change  the  lines  of  a  city,  a  township,  and  two  school 
districts  by  special  law  and  without  notice  in  the  title  of  the 
act  [3] 

"6.  There  is  no  law  to  sustain  this  proceeding."  [4] 

The  court  dismissed  the  exceptions. 

Errors  assigned  were  among  others  (2-4)  dismissal  of  ex- 
ceptions, quoting  them. 

M,  E,  McDonald  and  /.  H.  Bums^  for  appellants,  cited :  Acts 
of  June  8,  1874,  P.  L.  281 ;  May  23, 1889,  P.  L.  277;  Scow- 
den's  Ap.,  96  Pa.  422;  Com.  v.  Macferron,  162  Pa.  244;  Wein- 
man V.  Ry.,  118  Pa.  202;  Ruan  Street,  132  Pa.  276;  Com.  v. 
Smoulter,  126  Pa.  137 ;  Reading  v.  Savage,  124  Pa.  328 ; 
Morrison  y\  Bachert,  112  Pa.  322;  Davis  v.  Claik,  106  Pa. 


Digitized  by 


Google 


496         LACKAWANNA  TWP.     HARRIS'S  APPKAL. 

Arguments— Opinion  of  the  Court.  [160  Pa. 

377;  PhoBnixville  Borough,  109  Pa.  44;  Phila.  v.  Ry.,  124  Pa. 
219;  Locke's  Ap.,  72  Pa.  491. 

Everett  Warren  and  Jame»  H.  Torrey^  city  solicitor,  for  ap- 
pellee, cited :  Acts  of  May  23,  1874,  P.  L.  279 ;  Reading  v. 
Savage,  124  Pa.  328 ;  Wheeler  v.  Phila.,  77  Pa.  338 ;  Scranton 
School  District's  Ap.,  118  Pa.  176 ;  Ayar's  Ap.,  122  Pa.  266 
Scranton  v.  Whyte,  148  Pa.  419 ;  Whitney's  Ap.,  138  Pa.  401 
Com.  V.  Reynolds,  137  Pa.  389;  Brown  v.  Com'rs,  21  Pa.  37 
Evans  v.  Phillipi,  117  Pa.  226 ;  Com.  v.  Sellere,  130  Pa.  32 
Cheltenham  Road,  140  Pa.  136 ;  Wilkes-Barre  v.  Meyers,  113 
Pa.  395  ;  Acts  of  March  12,  1867,  §  15,  P.  L.  392  ;  March  24, 
1873,  §  8,  P.  L.  377 ;  May  4,  1871,  §  15,  P.  L.  543 ;  Moers  v. 
Reading,  21  Pa.  188;  Norris  v.  Clymer,  2  Pa.  277  ;  Pottstown 
Borough,  117  Pa.  538;  Cooley's  Const.  Lim.  144;  King  Co. 
V.  Davis,  1  Wash.  290  ;  Prescott  v.  Chicago,  60  III.  121 ;  Har- 
grave  v.  Weber,  66  Mich.  59 ;  Attorney  General  v.  Amos,  60 
Mich.  372 ;  Winona  v.  School  District,  40  Minn.  13 ;  Morford 
v.  Unger,  8  Iowa,  83 ;  Whiting  v.  Mt.  Pleasant,  11  Iowa,  483  ; 
Com.  V.  Macferron,  152  Pa.  244 ;  Pottstown  Borough,  117  Pa. 
538. 

Opinion  by  Mr.  Justice  Williams,  March  26, 1894: 
The  petition  for  annexation  to  the  city  of  Scranton  in  this 
case  is  in  conformity  with  the  act  of  1889,  under  which  this 
proceeding  seems  to  have  been  conducted.  If  that  act  is  con- 
stitutional the  decree  of  the  court  below  may  be  sustained.  Its 
constitutionality  is  assailed  upon  two  grounds.  It  is  alleged  in 
the  first  place  that  the  subject  of  changing  or  enlarging  the 
limits  of  a  city  is  not  within  the  purview  of  the  title ;  and  in 
the  next  place  that  the  act  is  local  and  therefore  transgresses 
the  constitutional  prohibition  against  local  legislation. 

The  title  is  as  follows,  "  An  act  providing  for  the  incorpora- 
tion and  government  of  cities  of  the  third  class."  The  munic- 
ipal authority  of  the  city  when  incorporated,  extends  over  the 
territory  included  within  the  city  limits  as  then  established. 
The  growth  of  the  city  may  be  rapid.  Buildings  may  extend 
beyond  its  lines,  and  adjoining  territory  may  be  laid  out  by  ex- 
tending the  city  streets  over  it,  and  become  undistinguishable 
from  the  city  proper.    It  then  becomes  important  for  the  peo- 
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pie  residing  upon  this  territory,  and  for  the  city  itself,  that 
sewers,  gas  and  water  mains,  police  and  fire  protection,  be  ex- 
tended over  the  district  which,  though  separate  in  law,  is  physi- 
cally a  part  of  the  city.  The  people  residing  on  the  territory 
so  situated  ask  the  city  to  take  them  in,  and  the  city  gratf ts 
their  request  by  an  ordinance  passed  in  the  usual  manner. 
This  is  an  act  that  requires  no  specif  authority  to  sustain  it. 
It  is  in  the  line  of  municipal  legislation,  needful  for  the  proper 
government  of  the  city,  as  its  expanding  proportions  and  mu- 
nicipal needs  outgrow  their  original  limits.  The  legislature  has 
taken  this  view  of  the  subject.  Immediately  after  the  adoption 
of  the  present  constitution,  the  act  of  1874,  classifying  cities  and 
regulating  the  government  of  each  of  the  several  classes,  was 
passed.  The  only  words  in  its  title  that  could  cover  the  exer- 
cise of  the  power  to  admit  adjoining  territory  are  the  words 
that  constitute  the  title  to  the  act  of  1889.  Tet  the  act  of  1874 
contains  provisions  authorizing  the  admission  of  out-lots,  and 
adjoining  territory,  into  cities  with  which  they  are  connected 
physically,  and  prescribes  the  mode  of  procedure  to  be  adopted. 
It  is  xslear  therefore  that  the  legislature  did  not  regard  an  or- 
dinance admitting  adjoining  territory  into  the  city  as  an  ex- 
traordinary exercise  of  municipal  power  that  required  to  be 
taken  notice  of  in  the  title  of  the  act  of  1874,  but  as  an  ordinar}"^ 
exercise  of  that  power,  by  means  of  an  oixlinance,  passed  and 
approved  in  the  ordinary  way. 

The  remaining  question  is  as  free  from  difficulty.  The  new 
constitution  provided  for  the  government  of  the  commonwealth 
by  general  laws  and  denied  to  the  legislature  the  power  to  pass 
local  laws  on  many  subjects.  Cities  under  constitutional  pro- 
visions constituted  one  class,  to  be  legislated  for  in  future  by 
laws  applicable  to  all  alike.  To  relieve  against  this  hardship 
the  classification  act  was  passed  during  the  following  session 
of  the  legislature.  The  cities  were  divided  into  three  classes 
upon  the  basis  of  population.  There  was  at  that  time  but  one 
city  in  the  first  and  one  in  the  second  class.  Legislation  for 
these  classes  was  therefore  easy  of  accomplishment ;  but  in  the 
third  class,  there  were  many  cities  each  of  which  was  provided, 
at  the  time  of  the  passage  of  the  act  of  1874,  with  a  form  of 
government  of  its  own  selection.  These  diflEered  quite  widely 
in  the  terms  and  duties  of  some  of  the  municipal  offices ;  and 
Vol.  clx — 82 
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in  the  powers  possessed  by  the  municipalities.  The  effort  to 
reduce  all  these,  at  one  time,  to  a  uniform  frame  of  government 
was  one  that  would  be  attended  necessarily  with  some  incon- 
venience. The  act  was  made  to  take  effect  upon  all  cities  to 
be  incorporated  after  its  passage,  and  upon  those  previously 
incorporated,  when  and  as  fast  as  they  should  severally  elect 
to  come  in  under  its  provisions.  The  expectation  enteiiained 
by  the  lawmakers  was  that  within  a  few  years  all  the  cities  of 
the  third  class,  then  existing,  would  come,  by  election,  into  the 
class,  and  adopt  the  frame  of  municipal  government  provided 
by  the  act  of  1874.  This  expectation  has  been  largely  realized. 
A  few  cities  still  cling  to  their  old  charters,  but  much  the 
larger  part  of  them  have  adopted  the  provisions  of  that  act  and 
are  members  of  the  third  class,  not  only  by  reason  of  their  pop- 
ulation, but  by  reason  of  the  character  of  their  municipal  or- 
ganization. The  class  is  a  steadily  increasing  one,  and  the 
number  of  cities  standing  outside  of  it  is  steadily  decreasing. 
The  tendency  is  toward  absolute  uniformity.  Legislation  for 
cities  of  the  third  class  is  applicable  to  all  the  members  of  that 
class,  and  it  is  general,  within  the  definition  we  have  frequently 
given  to  the  phrase  ^^a  general  law,''  since  1874.  If,  as  is  said 
by  the  appellant's  counsel,  Wilkes-Barre  is  not  bound  by  the 
provisions  of  the  act  of  1889,  it  is  because  that  city  is  still  out- 
side the  class  for  which  the  act  of  1889  was  framed.  It  is  for 
some  purposes  a  city  of  the  third  class,  under  the  classification 
act ;  but  for  purposes  of  local  government  it  remains  under  its 
charter  and  its  sjrstem  of  local  laws  that  were  in  force  prior  to 
1874.  For  these  purposes  therefore  it  is  not  a  member  of  the 
class,  and  is  not  affected  by  the  legislation  provided  for  the 
class  as  it  exists  under  the  provisions  of  the  law  of  1874.  For 
purposes  of  classification  all  cities  not  belonging  to  the  first  or 
second  class  belong  to  the  third.  For  purposes  of  municipal 
government,  only  so  many  of  these  belong  to  the  third  class, 
in  the  legislative  sense  of  the  words,  as  have  taken  on  the  mu- 
nicipal uniform  which  the  legislature  has  provided  for  the  class. 
It  follows  logically  from  what  has  now  been  said  that  the  act 
of  1889,  being  for  the  class  and  applicable  to  every  member  of 
it,  is  general ;  and  is  not  open  to  the  objection  which  the  ap- 
pellants urge  against  it. 

The  assignments  of  eiTor  are  overruled  and  the  judgment  is 
afiSrmed. 
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Scranton  City,  Appellant,  v.  Bush.  'i7?Jm' 

Road  lato^BeneJUs— Foot  front  rule— Act  of  May  28,  IBS9— Grading 
—Rural  property . 

Under  the  act  of  May  28,  1889,  art.  6,  §  8,  clause  10,  P.  L.  288,  cities 
of  the  third  class  have  the  choice,  in  assessing  upon  abutting  properties 
the  cost  of  grading  a  street,  either  to  make  the  assessment  by  the  foot 
front  rule  or  according  to  benefits. 

The  purpose  of  the  provision  was  to  enable  a  city  to  grade  its  streets 
stretching  out  into  the  rural  parts  of  the  city,  and,  where  the  situation  of 
the  properties  along  the  street  was  such  as  to  make  it  just  to  do  so,  to 
impose  the  cost  of  the  improvement  on  the  property  benefited. 

Streets^Orading— Affidavit  of  defence^Municipalities, 
Where  an  ordinance  provides  that  grading  shall  be  done  in  accordance 
with  plan,  profile  and  specifications,  which  had  been  prepared  by  the  city 
•engineer,  and  that  "  no  departure  from  the  plans,  profile  and  specifica- 
tions shall  be  allowed  unless  authorized  by  city  councils,"  an  affidavit  of 
defence  to  an  action  to  recover  the  cost  of  grading  is  sufficient  which 
avers  that  the  grading  '*  was  not  done  according  to  the  gi*ade  established 
by  ordinance,  but  according  to  another  grade  established  by  the  city  engi- 
neer without  authority." 

Argued  Feb.  22, 1894.  Appeal,  No.  321,  Jan.  T.,  1894,  by 
plaintiff,  from  order  of  C.  P.  Lackawanna  Co.,  Nov.  T.,  1893, 
No.  461,  discharging  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence  in  favor  of  defendant,  Nicholas  Bush.  Be- 
fore Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Scire  facias  sur  municipal  lien. 

The  affidavit  of  defence  averred : 

*'*'  1.  The  above  claim  is  on  a  municipal  assessment  purportr 
ing  to  be  made  by  the  city  of  Scranton  against  defendant's  lot 
on  Luzerne  street,  for  the  cost  and  expense  of  gi*ading  the  said 
street,  by  ordinance  passed  Sept.  4, 188&.  The  said  assessment 
against  defendant's  lot,  as  described  on  the  lien  on  which  the 
scire  facias  in  the  above  entitled  case  was  issued,  was  wholly 
illegal  and  void,  for  the  reason  that  it  was  made  by  the  foot 
front  on  measurements  made  by  the  city  engineer,  and  not  ac- 
cording to  benefits,  as  requii*ed  by  law.  That  no  assessments 
according  to  benefits  were  ever  made  by  the  city  of  Scranton 
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against  defendant's  lot  for  the  cost  of  grading,  for  whioh  the 
above  entitled  action  is  brought  to  recover. 

"  2.  The  work  done  by  the  plaintiff  in  the  grading  of  said 
Luzerne  street  was  without  authority  of  law  or  ordinance,  be- 
cause the  grading  was  not  done  according  to  the  grade  estab- 
lished by  orduiance,  but  according  to  another  grade  established 
by  the  city  engineer,  without  authority." 

The  material  portions  of  the  ordinance  were  as  follows : 

'*  Sec.  1.  Be  it  ordained  by  the  select  and  common  council, 
of  the  city  of  Scran  ton,  and  it  is  hereby  ordained  by  the  author- 
ity of  the  same,  that  Luzerne  street,  from  Main  avenue  to 
Twenty-second  street,  be  graded  to  its  full  width,  in  accord- 
ance with  plan,  profile  and  specifications,  prepared  by  the  city 
engineer,  a  copy  of  which  is  hereto  attached." 

"  Sec.  7.  The  work  herein  provided  for  shall  be  done  under 
the  supervision  of  the  city  engineer,  but  no  depaHure  from  the 
plan,  profile  and  specifications  shall  be  allowed  unless  author- 
ized by  the  city  councils." 

The  act  of  May  28,  1889,  art.  5,  §  3,  clause  10,  P.  L.  288, 
authorizes  every  city  of  the  third  class  '^  To  cause  to  be  graded, 
paved  or  macadamized  any  public  street,  lane  or  alley,  or  part 
thereof,  which  is  now  or  may  hereafter  be  laid  out  and  opened 
in  any  of  the  said  cities,  and  have  the  same  set  with  curbstone, 
and  to  provide  for  the  payment  of  the  cost  and  expense  of  the 
same  or  any  part  thereof  by  the  city,  or  by  the  owners  of  the 
real  estate  bounding  and  abutting  thereon,  by  an  equal  assess- 
ment on  said  property  in  proportion  to  the  number  of  feet  the 
same  fronts  on  the  street,  lane  or  alley,  or  part  thereof  to  be 
improved  ;  or  in  case  of  grading  only,  to  assess  the  cost  thereof, 
when  not  paid  by  the  city,  upon  the  properties  benefited,  ac- 
cording to  benefits ;  but  councils  shall  not  order  any  street,  lane 
or  alley,  or  part  thereof,  to  be  paved  or  macadamized  at  the 
cost  of  the  owners  whose  lands  front  upon  the  street,  lane  or 
alley,  or  part  thereof,  to  be  so  improved,  except  upon  the  peti- 
tion of  a  majority  in  number  of  such  owners,  or  upon  the  pe- 
tition of  the  persons  owning  a  majority  of  the  feet  front  on  the 
street,  lane  or  alley,  or  part  thereof  to  be  improved,  unless  the 
ordinance  for  such  improvement  shall  have  been  passed  by  a 
vote  of  two  thirds  of  all  the  membei*8  of  each  branch  of  coun- 
cils, in  which  case  councils  may  direct  the  improvement  to  be 
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made  at  the  cost  of  the  owners  without  petition,  provided," 
etc. 
Rule  for  judgment  discharged  by  a  divided  court. 

Error  asstffned  was  above  order. 

James  H.  Torrey^  city  solicitor,  for  appellant,  cited :  Wash- 
ington Ave.,  69  Pa.  852 ;  Seely  v.  Pittsburgh,  82  Pa  860 ; 
Kelly  V.  Pittsburgh,  85  Pa.  170  ;•  Craig  v.  Phila.,  89  Pa.  265 ; 
Scranton  v.  Pa.  Coal  Co.,  105  Pa.  446 ;  Hand  v.  Fellows,  148 
Pa.  456 ;  Frederick  St.,  150  Pa.  202 ;  Fourth  St.,  166  Pa.  469; 
Pittsburgh  v.  MacConnell,  180  Pa.  463 ;  McKnight  v.  Pitts- 
burgh, 91  Pa.  278;  Erie  v.  Butler,  120  Pa.  374. 

J.  JJ.  Bum%^  Joseph  O'Brien  with  him,  for  appellee,  cited : 
Hand  v.  Fellows,  148  Pa.  460 ;  Western  Penna.  R.  R.  v.  Alle- 
gheny, 92  Pa.  100 ;  Scranton  v.  Bai-nes,  147  Pa.  461 ;  Murphy 
V.  Cappeau,  147  Pa.  48. 

Opinion  by  Mb.  Justice  Williams,  March  26, 1894 : 
The  grading  of  Luzerne  street,  in  the  city  of  Scranton,  was 
done  under  ordinance  No.  45,  approved  Sept.  4, 1889.  This  or- 
dinance provided  that  the  work  should  be  done  '^  in  accordance 
with  plan,  profile,  and  specifications  "  which  had  been  prepared 
by  the  city  engineer,  adopted  by  councils,  and  attached  to  the 
ordinance  as  part  of  it.  Section  7  of  the  same  ordinance  declares 
tliat  the  work  shall  be  done  under  the  supervision  of  the  city 
engineer,  '^but  no  departure  from  the  plans,  profile  and  specifi- 
tions  shall  be  allowed  unless  authorized  by  city  councils."  The 
second  paragraph  of  the  affidavit  of  defence  alleges  that  the 
grading  of  Luzerne  street  ^'  was  not  done  according  to  the  grade 
established  by  ordinance,  but  according  to  another  grade  estab- 
lished by  the  city  engineer  without  authority."  This  is  a  def- 
inite statement  and  a  positive  one.  If  it  is  true,  then  the  work 
done  on  Luzerne  street  was  not  done  under  the  ordinance,  but 
in  disregard  of  it.  The  words  fairly  relate  to  the  whole  street, 
and  the  whole  work  done  upon  it ;  and  charge  that  the  lien  can- 
not be  supported  for  the  work  done,  because  not  done  as  the 
ordinance  directed.  This  is  not  a  question  of  account  between 
the  city  and  its  contractor,  or  of  good  faith  on  the  part  of  city 
officials  making  the  contract  as  was  the  case  in  Pittsburgh  v. 
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McConnell,  130  Pa.  463.  It  is  a  denial  that  the  work  done 
was  authorized  by  the  city,  and  a  denial  of  the  liability  of  the 
defendant  for  that  reason.  If  the  fact  turns  out  to  be  as  stated, 
the  legal  conclusion  from  it  is  well  drawn,  and  is  a  defence  to 
the  lien  filed  in  this  case.  In  that  event  the  question  upon 
which  the  learned  judges  of  the  court  below  divided  may  not 
be  in  the  case.  But  the  question  is  fairly  raised  and  it  is  as 
well  to  consider  it. 

The  act  of  1874  conferred  upon  cities  the  power  to  grade, 
pave  or  macadamize  their  streets,  and  charge  the  cost  of  such 
improvement  upon  the  lots  abutting  on  the  street  so  graded, 
paved  or  macadamized,  according  to  the  frontage  of  each.  Thin 
court  held  however  that  the  per  foot  front  rule  was  applicable 
only  to  the  built-up  city,  and  not  to  rural  property  in  its  out- 
skirts :  City  V.  The  Coal  Co.,  105  Pa.  445.  The  consequence 
of  this  holding  was  that  street  improvements  in  the  rural  parts 
of  cities  of  the  third  class  could  be  made  only  at  the  cost  of  the 
city  making  them.  The  act  of  1889  relating  to  cities  of  the 
third  class  empowered  such  cities  to  grade,  pave  or  macadamize 
their  streets  and  charge  up  the  expense  of  the  improvement  to 
the  lots  fronting  upon  the  street  by  the  per  foot  front  rule.  If 
the  section  had  ended  with  this  provision  all  cities  of  the  third 
class  would  have  remained  exactly  in  the  position  in  which 
previous  legislation  placed  them.  In  the  built-up  city  they 
could  improve  their  streets  at  the  cost  of  lot  owners.  In 
the  rqral  portions  of  the  city  the  grading  and  paving,  if  paving 
was  done,  must  be  done  at  the  cost  of  the  taxpayers  of  the 
whole  city.  To  remedy  this  inconvenience  the  act  of  1889  con- 
tained this  additional  provision :  "  or  in  case  of  grading  only,  to 
assess  the  cost  thereof,  when  not  paid  by  the  city,  upon  the 
properties  benefited  according  to  benefits."  The  evident  pur- 
pose of  this  provision  was  to  enable  a  city  to  grade  its  streets 
stretching  out  into  the  rural  parts  of  the  city  and,  where  the 
situation  of  the  properties  along  the  street  was  such  as  to  make 
it  just  to  do  so,  to  impose  the  cost  of  the  improvement  on  the 
property  benefited.  There  is  no  repeal  of  the  act  of  1874,  no 
limitation  on  the  power  to  grade,  pave  or  macadamize  at  the 
cost  of  lot  holders  under  the  per  foot  front  rule,  conferred  in  the 
preceding  sentences  of  the  section ;  but  as  to  one  form  of  work, 
mainly  necessary  in  the  rural  districts  of  the  city,  a  new  remedy 
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is  put  within  the  reach  of  the  city.  It  may  still  pay  for  grad- 
ing in  such  districts  out  of  the  city  treasury,  or  it  may,  in  the 
exercise  of  its  disci'etion,  charge  the  cost  to  the  properties  ben- 
efited. The  parts  of  the  section  so  interpreted  may  stand  to- 
gether. In  the  built-up  city  all  street  improvement  may  be 
charged  to  property  along  the  street  by  the  per  foot  front  rule. 
In  the  rural  parts  of  the  city,  grading  may  b^  charged  to  the  prop- 
erties benefited,  or  paid  by  the  city;  but  paving  must  still  be 
done  at  the  expense  of  the  city.  This  interpretation  of  the  act 
of  1889  is  in  harmony  with  Hand  v.  Fellows,  148  Pa.  456.  The 
single  question  presented  in  that  case,  as  was  distinctly  stated 
in  the  opinion,  was  the  effect  of  the  act  of  1891  upon  that  of 
1889,  and  the  point  ruled  was  that  both  could  stand  together. 
What  was  said  upon  the  provision  relating  to  grading  only 
was  directed  to  the  question  then  under  consideration.  If,  as 
we  assume,  the  defendant's  lot  is  in  the  built-up  part  of  the  city, 
and  if  the  improvement  consists  in  grading  only,  we  think  he 
may  be  made  liable  either  according  to  benefits,  or  under  the 
per  foot  front  rule.  If  his  lot  is  in  the  rural  portion  of  the  city 
it  can  be  made  liable  only  according  to  benefits. 

The  judgment  of  the  court  discharging  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence  is  affirmed. 


Felts,  Appellant,  v.  Delaware,  Lackawanna  &  West-  [ko  43«| 
ern  Railroad  Company.  m   63 


Appeals— Abuse  of  discretionary  power. 

There  is  no  appeal  from  a  judgment  rendered  in  the  exercise  of  a  dis- 
cretionary power,  unless  it  is  specifically  given  by  statute.  It  is  not 
the  use,  but  the  abuse  of  such  a  power  that  gives  the  Supreme  Court  its 
supervising  control  in  such  cases. 

Change  of  venue— Discretion  of  court— Appeal, 

The  Supreme  Court  has  no  jurisdiction  to  entertain  an  appeal  from  an 
order  of  the  court  of  common  pleas  refusing  a  change  of  venue,  where  it 
is  neither  alleged  nor  shown  that  the  exercise  of  the  discretionary  power 
of  the  lower  court  was  abused. 

Argued  Feb.  22,  1894.  Appeal,  No.  360,  Jan.  T.,  1894,  by 
plaintiff,  Isaac  B.  Felts,  from  order  of  C.  P.  Lackawanna  Co., 


160       50; 
31  SC  n?" 


Digitized  by 


Google 


504  F£LTS,  AppeUant,  v.  BAILEIOAD. 

Statement  of  Facts— ArgomentB.  [160  Pa. 

June  T.,  1889,  No.  487,  discharging  rule  for  change  of  venue. 
Before  WnjJAMfl,  McCollum,  Mitohell,  Deak  and  Fell,  J  J. 
Afi^med. 

Petition  for  change  of  venue  in  ejectment.    Before  Smith,  J. 

The  petition  alleged  that  defendant  company  employed  a 
very  large  number  of  the  citizens  of  the  county  in  its  business ; 
that  a  large  number  of  the  inhabitants  of  the  county  were  its 
stockholders ;  that  the  company  had  practical  control  of  the 
two  principal  matters  of  business  transacted  in  the  county ; 
and  that  the  company's  officials  had  been  active  in  creating  a 
prejudice  against  the  petitioner.  Depositions  were  taken  by 
both  parties,  and  the  court,  after  argument,  without  filing  an 
opinion,  discharged  the  rule  for  change  of  venue. 

Srrar  a%9igned  was  ^^  that  the  court  erred  in  refusing  to  change 
the  venue." 

Appellee  moved  to  quash  the  appeal  for  the  following  rea- 
sons: 

^^  1.  That  the  act  of  the  court  below  in  refusing  a  change  of 
venue  is  made  by  the  act  of  assembly  discretionary  with  the 
court,  and  dependent  even  then  upon  the  allegations  set  forth 
in  the  petition  appearing  to  the  satisfaction  of  the  court,  and  it 
nowhere  appears  upon  the  record  that  they  did  so  appear. 

'*  2.  There  was  no  exception  taken  to  the  decree  of  the  court 
below  in  refusing  the  change  of  venue. 

"  8.  There  being  no  exception  to  the  decree  of  the  court  there 
is  no  evidence  brought  up  and  made  a  part  of  the  record.  The 
affidavits  and  evidence  are  not  a  part  of  the  record. 

''  4.  The  pleadings,  consisting  in  this  case  of  the  petition  for 
the  change  of  venue,  upon  which  the  case  rests  entirely,  are  not 
printed  in  the  paper-book  of  the  appellant,  so  as  to  bring  them 
before  the  court." 

W.  H.  Jessup^  W.  H,  Jesiup^  Jr.y  Horace  Hand  and  M.  I.  Oor- 
bett  with  him,  for  appellee,  cited,  in  support  of  motion  to  quash 
appeal :  Act  of  March  30, 1875,  P.  L.  85 ;  Runkle  v.  Com.,  97 
Pa.  828 ;  Griffith  v.  Cochran,  6  Bin.  87 ;  Com.  v.  Perkins,  7 
Pa.  42 ;  Com.  v.  Mitchell,  82  Pa.  843 ;  Newlin's  Petition,  123 
Pa.  641 ;  Phila.  v.  R.  R.,  148  Pa.  444 ;  Library  v.  Ingham,  1 
Whart.  72 ;  Columbia  Bridge  Co.  v.  Kline,  4  Clark,  89 ;  Union 
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Canal  Co.,  6  Watts,  104  ;  Latshaw  v.  Steinman,  11  S.  &  R.  356  ; 
Renniger  v.  Thompson,  6  S.  &  R.  1 ;  Bain  v.  Funk,  61  Pa.  185  ; 
Miller  v.  Sprecher,  2  Yeates,  162 ;  Shortz  v.  Quigley,  1  Bin. 
224 ;  Brown  v.  Ridgway,  10  Pa.  42 ;  Lindsley  v.  Malone,  23 
Pa.  24 ;  Neil  v.  Tate,  27  Pa.  208  ;  Tasker  v.  Sheldon,  115  Pa. 
107  ;  Janney  v.  Howard,  160  Pa.  339 ;  Connell  v.  O'Neil,  154 
Pa.  582 ;  Laufer  v.  SeU,  141  Pa.  159. 

A.  RicketUy  John  F.  Styragg  and  E,  Merrifield  with  him,  for 
appellant,  cited,  contra :  Acts  of  June  16, 1836,  P.  L.  785 ; 
March  30,  1875,  P.  L.  35 ;  March  18,  1875,  P.  L.  80 ;  May  20, 
1891,  P.'  L.  101 ;  Com.  v.  Ralph,  111  Pa.  365  ;  Com.  v.  Dela- 
mater,  145  Pa.  210 ;  Com.  v.  Nathans,  5  Pa.  124 ;  Wallington 
V.  Kneass,  15  Pa.  313 ;  Piper's  Ap.,  20  Pa.  67  ;  Halloweirs  Ap., 
20  Pa.  215 ;  Baker  v.  Williamson,  4  Pa.  456  ;  Finney's  Ap.,  37 
Pa.  323 ;  Rand  v.  King,  134  Pa.  641 ;  Bierly's  Est.,  81*  Pa. 
419;  Robinson's  Ap.,  62  Pa.  218;  Brightly's  Eq.  Jur.  645; 
Lance's  Ap.,  56  Pa.  16  ;  Dan.  Ch.  PI.  &  Pr.,  5th  Am.  ed.  1488. 

Feb  Curiam,  March  26, 1894 : 

We  have  no  doubt  about  our  jurisdiction  in  cases  arising  un- 
der the  laws  relating  to  a  change  of  venue.  The  question  is  as 
to  the  extent  of  our  supervising  powers.  A  motion  for  a  change 
of  venue  is  addressed  to  the  judicial  discretion  of  the  court  in 
which  it  is  made.  If  the  judge  declines  to  hear  it  we  can  di- 
rect him  to  proceed  to  a  hearing.  If  he  heai's  and  decides  it, 
whether  for  or  against  the  motion,  we  cannot  supervise  the  ex- 
ercise of  his  discretionary  power  unless  an  abuse  of  that  power 
is  alleged  and  shown.  We  may  think  he  was  mistaken,  but  that 
IB  not  enough :  Newlin's  Petition,  123  Pa.  641 ;  Runkle  v.  The 
Commonwealth,  97  Pa.  328.  There  is  no  bill  of  exceptions  to 
the  admission  or  rejection  of  evidence  in  applications  to  the  dis- 
cretion of  a  judge.  There  is  no  appeal  from  a  judgment  ren- 
dered in  the  exercise  of  a  discretionary  .power,  unless  it  is 
specifically  given  by  statute.  It  is  not  the  use,  but  the  abuse, 
of  such  a  power  that  gives  this  court  its  supervisory  conti-ol  in 
such  cases.  What  we  have  in  this  case  is  a  complaint  that  the 
learned  judge  reached  a  wrong  conclusion,  and  an  effort  to  cor- 
rect the  alleged  mistake,  by  an  examination  of  the  case  upon 
its  merits  here.  This  as  wo  have  seen  cannot  be  done.  The 
appeal  is  for  that  reason  dismissed. 
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25  sc  »405|     Yetter's  Estate.     Min ton's  Trust.     Rouse's  Appeal. 

[Marked  to  be  reported.] 

Will^Life  estaU, 

Testatrix  directed  as  follows :  *'  I  further  give  and  bequeath  to  my  be- 
loved son  John,  three  thousand  dollars,  which  I  order  and  direct  to  be  in- 
vested as  a  first  lien  on  real  estate  by  bond  and  mortgage  by  a  trustee  to 
be  appointed  by  the  orphans'  court  of  Monroe  county,  the  interest  to  be 
paid  annually  to  the  said  John.  If  by  sickness  or  misfortune  said  interest 
should  be  insufficient  to  supply  the  wants  or  needs  of  said  John,  I  order 
and  direct  said  trustee  to  pay  him  such  portion  or  portions  of  the  principal 
as  he  may  deem  necessary,  and,  in  case  of  the  death  of  the  said  John,  I 
order  and  direct  this  three  thousand  dollars  or  the  balance  thereof  to  be 
divided  equally,  share  and  share  alike,  to  or  among  my  brothers  and  sisters 
or  their  lineal  heirs."  Held^  that  the  legatee  took  a  life  estate  only  in  the 
fund. 

Decedent's  estater^Distrtbution — Equalization  of  shares — HaJf  blood. 
Where,  on  a  partial  distribution  of  an  intestate^s  estate,  certain  relatives 
of  the  half  blood,  though  entitled,  do  not  participate,  and  the  entire  fund 
for  distribution  is  awarded  to  certain  only  of  the  distributees,  the  inequal- 
ity will  be  coiTected  on  a  subsequent  distribution  of  other  funds  belonging 
to  the  decedent's  estate,  by  awarding  to  the  one  who  received  nothing  on 
the  first  distribution  enough  to  make  up  his  proportionate  distributive 
share  of  both  funds. 

Argued  March  6, 1894.  Appeal,  No.  61,  Jan.  T.,  1894,  by 
Sarah  Rouse  et  al.,  distributees,  from  decree  of  O.  C.  Monroe  Co., 
distributing  estate  of  Eve  Yetter,  dee'd.  Before  Stbbrbtt,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  J  J.     Affirmed. 

Exceptions  to  auditor's  report.     Before  Storm,  P.  J. 

From  the  auditor's  report  it  appeared  that,  on  July  18,  1888, 
Eve  Yetter  died,  leaving  a  will,  the  material  portions  of  which 
are  as  follows : 

"  I  further  give  and  bequeath  to  my  beloved  son  John  Min- 
ton,  three  thousand  dollars,  which  I  order  and  direct  to  be  in- 
vested as  a  first  lien  on  real  estate  by  bond  and  mortgage  by  a 
trustee  to  be  appointed  by  the  orphans'  court  of  Monroe  county, 
the  interest  to  be  paid  annually  to  the  said  John  Minton.  If 
by  sickness  or  misfortune  said  interest  should  be  insufficient  to 
supply  the  wants  or  needs  of  said  John  Minton,  I  order  and 
direct  said  trustee  to  pay  to  him  such  portion  or  portions  of  the 
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principal  as  he  may  deem  necessary,  and  in  case  of  the  death 
of  the  said  John  Minton,  I  order  and  direct  this  three  thousand 
dollars  or  the  balance  thereof  to  be  divided  equally,  share  and 
share  alike,  to  or  among  my  brothers  and  sisters  or  their  lineal 
heirs. 

*'  I  further  order  and  direct  the  rest  and  residue  of  my  worldly 
goods  to  be  equally  divided  among  my  brothers  and  sisters  or 
their  lineal  heirs." 

John  Minton,  the  son  mentioned  in  the  will,  died  intestate 
and  without  issue.  After  his  death  the  trustee  appointed  by 
the  orphans'  court  filed  an  account,  showing  a  balance  for  dis- 
tribution under  •the  will  of  Mra.  Yetter.  The  executor  of  Mrs. 
Yetter  had  previously  filed  accounts  which  had  been  referred 
to  auditors.  At  these  audits  the  half-brothers  of  Mrs.  Yetter 
had  not  appeared,  and  no  distribution  was  made  to  them  or 
their  representatives  out  of  the  funds,  but  the  whole  amount  of 
the  funds  had  been  awarded  to  the  other  residuary  legatees. 
At  the  present  audit,  representatives  of  the  half-brothers  claim- 
ed to  be  awarded  an  amount  sufficient  to  equalize  them  with 
the  other  legatees. 

The  auditor  found  that  John  Minton  took  only  a  life  estate 
under  the  mother's  will,  and  made  distribution  in  accordance 
with  the  claim  of  the  half-brothers. 

Exceptions  were  dismissed  by  the  court. 

Error  assiffned  was  dismissal  of  exceptions  and  confirmation 
of  report,  not  quoting  exceptions. 

S.  Holmes^  S.  S.  Shafer  with  him,  for  appellants. — A  gift  of 
the  income  arising  from  personal  property,  to  one  for  life,  fol- 
lowed by  words  expressing  or  implying  a  right  to  use  the  prin- 
cipal, even  though  followed  by  a  gift  over  of  the  principal,  or 
of  any  remaining  portion  thereof,  is  always  construed  to  vest 
said  personalty  absolutely  in  the  first  taker :  Hambright's  Ap., 
2  Grant,  320 ;  Straub's  Ap.,  1  Pa.  86  ;  Cox  v.  Rogers,  77  Pa. 
160 ;  Follweiler's  Ap.,  102  Pa.  681 ;  SchoU's  Ap.,  18  W.  N.  91. 

Prima  facie  the  first  taker  is  the  principal  object  of  the  tes- 
tator's bounty,  and  in  doubtful  cases  the  construction  leans  in 
favor  of  making  the  gift  to  him  as  effectual  as  possible :  Re- 
walt  V.  Ulrich,  28  Pa.  888 ;  Fitzwater's  Ap.,  94  Pa.  141. 
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Id  the  construction  of  wills  the  law  in  doubtful  cases  leans 
in  favor  of  an  absolute,  rather  than  a  defeasible  estate:  Amelia 
Smith's  Ap.,  28  Pa.  9;  Second  Reformed  Presbyterian  Church 
V.  Disbrow,  52  Pa.  219;  Watson's  Estate,  14  W.  N.  309; 
Brown's  Ap.,  14  Atl.  R.  130. 

In  construing  a  will,  the  circumstances  of  the  testator,  his 
family,  and  the  amount  and  character  of  his  property,  should 
be  taken  into  consideration  :  Postlethwaite's  Ap.,  68  Pa.  477. 

The  auditor  has  no  more  right  to  make  an  unequal  distribu- 
tion now,  on  account  of  some  inequality  in  the  distribution  of 
the  residuary  fund,  than  he  would  have,  in  a  distribution  of 
stocks  and  bonds  specifically  bequeathed,  to  give  and  withhold, 
for  similar  reasons.  The  will  directs  an  equal  distribution  of 
this  special  fund  and  the  auditor  has  no  right  to  make  an  un- 
equal dbtribution. 

W.  A.  Erdman  of  Qearhart  ^  Erdman  for  appellees. — The 
legacy  to  John  Minton  was  simply  a  life  estate  in  the  land. 

The  cardinal  rule  of  construction  is  that  the  intent  of  the 
testator  is  to  be  gathered  from  the  four  comers  of  the  will, 
taken  as  a  whole :  Stoner  &  Barr's  Ap.,  2  Pa.  428 ;  Miller's 
Ap.,  113  Pa.  469. 

All  technical  rules  of  construction  must  yield  to  the  ex- 
pressed intention  of  the  testator,  if  such  intent  be  lawful: 
Wright's  Ap.,  89  Pa.  67 ;  Biddle's  Ap.,  99  Pa.  625 ;  Baker  & 
Wheeler's  Ap.,  115  Pa.  590 ;  StiU  v.  Spear,  45  Pa.  168 ;  Mid- 
dleton's  Ap.,  103  Pa.  92;  Haldeman  v.  Haldeman,  40  Pa.  29 ; 
Middleswarth's  Admr.  v.  Blackmore,  74  Pa.  414. 

A  limitation  over  on  the  death  of  'the  first  taker,  or  a  direc- 
tion that  the  interest  of  money  shall  be  paid  annually  to  him 
for  life,  is  held  to  be  evidence  that  he  has  but  a  life  interest: 
Myers'  Ap.,  49  Pa.  Ill;  Eichelberger's  Est.,  136  Pa.  160; 
DuU's  Est.,  137  Pa.  112;  Reek's  Ap.,  78  Pa.  432. 

The  brothers  and  sisters  of  the  half  blood  were  entitled  to 
participate  in  the  distribution. 

He  who  seeks  equity  must  do  equity:  Adams  and  Smith 
V.  Smith,  19  Pa.  182;  Davidson  v.  Barclay,  73  Pa.  406;  Ran- 
kin V.  Simpson,  19  Pa.  471 ;  Bleakley's  Ap.,  66  Pa.  187. 

Within  the  limits  of  its  jurisdiction  the  orphans'  court  is 
strictly  a  court  of  equity :  Bayley's  Ap.,  60  Pa.  364 ;  Johnson's 
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Ap.,  114  Pa.  182 ;  Drennan's  Ap.,  118  Pa.  176 ;  MUne's  Ap., 
99  Pa.  482 ;  George's  Ap.,  12  Pa.  262. 

One  participating  in  former  distribution  is  entitled  to  come 
in  and  participate  in  subsequent  distributions  to  the  extent  of 
all  the  distributions :  Grim's  Ap.,  109  Pa.  891 ;  Grim's  Est^ 
147  Pa.  190. 

Opinion  by  Mb.  Justice  Gbbbn,  March  26, 1894  : 
The  will  of  Eve  Yetter  contains  two  residuary  clauses.  One 
is  the  clause  which  gives  the  fund  of  three  thousand  dollars  be- 
queathed to  a  trustee  for  John  Minton,  or  the  riemainder  of  it 
left  at  his  death,  ^'  to  be  divided  equally  share  and  share  alike 
to  or  among  my  brothers  and  sisters  or  their  lineal  heirs.''  And 
the  other  is  the  general  residuary  clause  at  the  end  of  the  will 
in  these  words,  '^  I  further  order  and  direct  the  rest  and  residue 
of  my  worldly  goods  to  be  equally  divided  among  my  brothers 
and  sisters  or  their  lineal  heirs.'*  The  same  persons  precbely 
take  both  the  remainder  of  the  trust  fund  and  the  general  res- 
idue of  the  estate,  and  the  identity  of  their  interests  prevents 
any  issue  arising  from  the  circumstance  that  the  two  funds  are 
of  separate  origin.  It  is  conceded,  as  it  must  be,  that,  the  fund 
for  distribution  being  personalty,  the  brothers  of  the  half  blood 
and  their  descendants  take  equally  with  those  of  the  whole 
blood  and  their  descendants. 

Some  contention  is  made  that  the  legacy  of  the  trust  is  to  be 
treated  as  an  absolute  gift  of  the  whole  fund.  But  this  posi- 
tion is  entirely  untenable.  The  legacy  is  not  a  gift  of  the  fund 
for  life  directly  to  the  legatee  with  the  right  to  use  the  same 
or  to  dispose  of  it,  but  a  legacy  expressly  to  a  trustee  who  is 
to  invest  the  same  and  pay  over  the  interest  to  the  legatee  dur- 
ing his  life,  with  a  right  in  the  trustee  to  pay  such  portion  of 
the  principal  as  may  be  necessary  in  case,  from  sickness  or  mis- 
fortune, the  interest  should  be  insufficient  to  suppl}'  the  wants 
or  needs  of  the  cestui  que  trust.  There  is  no  power  of  ap- 
pointment or  disposition  conferred  either  upon  the  beneficiai-y 
or  the  trustee,  but  an  express  limitation  over  of  the  principal 
of  the  fund  on  the  death  of  the  beneficiary  to  other  pei*sons 
specifically  named.  There  is  no  question  that  the  interest  of 
John  Minton  was  merely  a  life  interest  in  the  income  of  the 
fund,  and  of  so  much  of  the  principal  as  might  be  necessary  for 
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his  support.  The  question  is  directly  ruled  by  the  line  of  cases 
of  which  Myer's  Appeal,  49  Pa.  Ill;  Eichelberger's  Elstate, 
185  Pa.  160,  and  Dull's  Estate,  137  Pa.  112,  are  examples. 
The  last  of  these  cases  was  almost  precisely  similar  to  this,  as 
the  legatee  was  to  receive  only  the  interest  of  the  fund,  but  the 
principal  might  be  used  if  necessary  for  his  support. 

The  only  remaining  question  is,  whether  the  relations  of  the 
half  blood,  not  having  received  any  part  of  the  first  two  distri- 
butions, may  be  equalized  with  those  of  the  whole  blood  who 
took  all  of  those  distributions.  This  question  also  is  entirely 
free  from  doubt.  In  Grim's  Appeal,  109  Pa.  891,  we  held  that 
where,  on  a  partial  distribution  of  an  intestate's  estate,  one  of 
the  distributees  does  not  appear,  and  the  entire  fund  for  distri- 
bution is  awarded  to  those  who  do  appear  and  make  claim,  the 
inequality  will  be  corrected  on  a  subsequent  distribution  of 
other  funds  belonging  to  the  decedent's  estate,  by  awarding  to 
the  one  who  received  nothing  on  the  first  distribution,  enough 
to  make  up  his  proportionate  distributive  share  of  both  funds ; 
if  the  second  fund  is  insufficient  to  make  him  equal  with  the 
distributees  of  the  first  fund,  the  whole  of  the  second  fund 
will  be  awarded  to  him.  The  rule  is  so  manifestly  just  and 
equitable  that  it  needs  no  vindication,  and  it  is  not  necessaiy 
to  repeat  the  reasoning  of  Mr.  Justice  Gobdok  in  the  opinion 
delivered  by  him  in  the  last  case.  The  fact  that  the  appellees, 
who  are  of  the  half  Uood,  were  omitted  from  the  former  distri- 
butions constitutes  no  reason  why  they  should  not  have  now 
what  they  would  certainly  have  received  then  if  they  had  had 
knowledge  of  the  distributions  and  had  participated  in  them. 
The  ruling  in  Grim's  Appeal  was  repeated  in  Grim's  Estate, 
147  Pa.  190. 

The  decree  of  the  court  below  is  affirmed  at  the  cost  of  the 
Appellants. 
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linn  et  al.,  Appellants,  v.  Chambersburg  Borough. 

ConHUtaiohallaw^Municipaliiies^ManufacUtre  of  eledriciiy^Act  of 
May  20,  1891,  P.  L.  ^O—ArticU  9,  section  7,  Const, 

The  legislature  has  the  constitutional  power  to  authorize  a  municipal 
-corporation  to  manufacture  electricity  for  the  use  of  the  inhabitants  of  the 
municipality. 

The  act  of  May  20,  1891,  P.  L.  90,  entitled  ••  An  act  to  authorize  any 
borough  now  incorporated  or  that  may  hereafter  be  incorporated  to  manu- 
facture electricity  for  commercial  purposes,  for  the  use  of  the  inhabitants 
of  said  boroughs,'^  etc.,  is  constitutional. 

Municipalities— Constitutional  limit  of  deUSurden  of  proof 
On  a  bill  in  equity  to  restrain  a  borough  from  undertaking  the  erection 
of  an  electrical  plant  on  the  ground  that  the  borough  indebtedness  would 
be  increased  beyond  the  constitutional  limit,  the  burden  is  on  the  plaintiff 
to  prove  that  the  indebtedness  would  be  necessarily  increased  to  an  amount 
exceeding  the  legal  limit. 

Equity — Master*  s  fee —  Costs—Review . 

In  the  absence  of  any  evidence  that  would  justify  the  Supreme  Court  in 
saying  that  a  master^s  fee  is  clearly  excessive,  it  will  be  assumed  that  the 
compensation  sanctioned  by  the  court  below  was  not  unreasonable. 

Argued  March  5, 1894.  Appeal,  No.  346,  Jan.  T.,'1893,  by 
S.  M.  Linn  et  al.,  from  decree  of  C.  P.  Franklin  Co.,  dismissing 
bill  in  equity.  Before  Sterebtt,  0.  J.,  Green,  Mitchell, 
Deak  and  I^'ell,  J  J.     Affirmed. 

Bill  to  restrain  erection  of  electric  light  plant. 

The  case  was  referred  to  William  Alexander,  Esq.,  as  mas- 
ter, who  reported  in  part  as  follows : 

^^1.  It  is  admitted  that  all  the  plaintiffs  in  this  case  are  tax- 
payers of  the  borough  of  Chambersburg,  and  that  all  except 
Augustus  Duncan  and  Benjamin  C.  Ross  are  citizens  resident 
in  the  said  borough. 

^^  2.  The  defendant  in  this  proceeding  is  the  Burgess  and 
Town  Council  of  the  Borough  of  Chambersburg,  a  municipal 
corporation  incorporated  into  a  borough  by  act  of  March  21, 
1803,  P.  L.  379,  and  by  the  said  act  of  incorporation  the  limits 
and  boundaries  of  the  said  borough  were  paiticularly  set  forth, 
and  it  was  enacted :  ^  That  from  and  after  the  first  Monday  in 
May  (1803)  the  Burgess  and  Town  Council  duly  elected  and 
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their  successors  shall  be  one  body  politic  and  corporate  in  law, 
by  the  name  and  style  of  The  Burgess  and  Town  Council  of 
the  Borough  of  Chambei*sburg,  and  shall  have  perpetual  succes- 
sion. And  the  said  burgess  and  town  council  aforesaid  and 
their  successors,  shall  be  capable  in  law,  to  have,  get,  receive, 
hold,  and  possess  goods  and  chattels,  lands  and  tenements,  rents, 
liberties,  jurisdictions,  franchises  and  hereditaments,  to  them 
and  to  their  successors  in  fee  simple  or  otherwise,  not  exceed- 
ing the  yearly  value  of  five  thousand  dollars,  and  also  to  ^ive, 
gmnt,  sell,  let  and  assign;  the  same  lands,  tenements,  heredita- 
ments and  rents,  and  by  the  name  and  style  aforesaid  they 
shall  be  capable  in  law  to  sue  and  be  sued,  plead  and  to  be  im- 
pleaded, in  any  of  the  courts  of  law  in  this  commonwealth,  in 
all  manner  of  actions  whatsoever,  and  to  have  and  use  one  com- 
mon seal,  and  the  same  from  time  to  time  at  their  will  to  change 
and  alter.'  See  section  8.  Also,  *  That  it  shall  and  may  be 
lawful  for  the  town  council  to  meet  as  often  as  occasion  may 
require,  and  enact  such  by-laws,  and  make  such  rules,  regula- 
tions and  ordinances  as  shall  be  determined  by  a  majority  of 
them  necessary,  to  promote  the  peace,  good  order,  benefit  and 
advantage  of  said  borough,  particularly  by  providing  for  the 
regulation  of  the  market,  streets,  alleys  and  highways  therein ; 
they  shall  have  power  to  assess,  apportion  and  appropriate  such 
taxes  as  shall  be  determined  by  a  majority  of  them  necessary 
for  carrying  the  said  rules  and  ordinances  from  time  to  time 
into  complete  effect ;  .  .  .  .  Provided,  That  no  by-law,  rule  or 
ordinance  of  the  said  corporation  shall  be  repugnant  to  the 
constitution  or  laws  of  the  United  States  or  of  this  common- 
wealth. .  .  .  Provided  also,  that  no  tax  shall  be  laid,  in  any  one 
year,  on  the  valuation  of  taxable  property  exceeding  one  cent 
in  the  dollar,  unless  some  object  of  general  utility  shall  be 
thought  necessary,  in  which  case  a  majority  of  the  freeholders 
of  said  borough  in  writing  under  their  hands,  shall  approve  of 
and  certify  the  same  to  the  town  council,  who  shall  proceed  to 
assess  the  same  accordingly.'    See  section  6. 

*^8.  The  said  borough  of  Chambersburg  has  continued  to 
hold  and  exercise  the  rights  and  privileges  and  perform  the 
duties  granted  and  imposed  upon  it,  as  a  body  politic  or  munic- 
ipal corporation,  from  the  date  of  its  incorporation  until  the 
present  time,  under  its  original  charter  and  the  acts  of  the  gen- 
eral assembly  of  Pennsylvania  since  passed  in  relation  thereto. 
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"4.  Since  the  early  part  of  the  year  1890,  at  the  date  of  the 
filing  of  the  bill  in  this  case,  March  22, 1892,  and  at  the  present 
time,  the  said  borough  of  Chambersburg  owns,  controls  and  op- 
erates an  electric  light  plan£  for  the  purpose  of  providing  an 
ample  supply  of  light  for  its  streets,  public  buildings  and  grounds, 
and  a  short  time  prior  to  the  filing  of  this  bill,  to  wit-,  about  . 
Dec.  7, 1891,  the  said  borough  made  some  additions  to  the  en- 
gine, dynamos  and  other  machinery  about  the  plant,  and  since 
that  date  it  has  been  supplying  a  number  of  the  inhabitants  of 
the  borough  with  electricity  for  the  purpose  of  lighting  their 
stores  and  places  of  business,  and  it  has  charged  and  received 
certain  fixed  charges  and  prices  for  the  said  supply  of  electric- 
ity and  light. 

'^  5.  The  capacity  of  the  said  plant  as  used  and  operated  for 
street  lighting  purposes,  prior  to  the  additions  above  referred 
to,  was  sufficient  for  the  supply  of  seventy  arc  lights  of  2000 
candle  power  each,  and  this  entire  number  of  lights  was  used 
in  lighting  the  streets  and  public  buildings  of  the  borough. 

"  6.  The  additions  and  improvements  made  to  the  plant  prior 
to  the  filing  of  the  bill  in  this  case  and  within  a  short  time 
thereafter,  consisted  of  the  following  items :  Conversion  of  the 
single  cylinder  engine  into  a  compound  cylinder,  and  necessary 
pulleys  and  shafting,  and  the  erection  of  a  new  stack  to  the 
boiler,  at  a  cost  of  9698 ;  the  erection  of  a  commercial  circuit, 
for  wires,  poles,  brackets.  Insulators,  etc.,  and  labor,  at  a  cost 
of  about  9200 ;  the  purchase  of  thirty  or  forty  arc  lamps,  at  a 
cost  of  from  91,200  to  91,600 ;  the  purchase  of  a  fifty  arc  light 
dynamo,  at  a  cost  of  92,875.  These  additions  and  improve- 
ments were  made  by  the  borough  for  the  purpose  of  increasing 
the  capacity  of  the  plant  so  as  to  be  able  to  supply  electricity 
to  the  inhabitants  of  the  borough  for  lighting  purposes  in  their 
stores  and  dwellings,  at  fixed  charges  and  prices,  and  the  said 
borough  has  been  furnishing  and  still  is  supplying  the  said  cit- 
izens with  electricity  for  lighting  purposes  as  aforesaid.  Prior 
to  March  22, 1892,  seven  arc  lamps  were  in  use  by  citizens  of 
the  borough,  and  since  that  date  the  number  has  been  increased 
until  at  least  thirty  arc  lamps  of  2000  candle  power  are  now 
in  use  by  sundry  citizens  of  the  saiA  borough,  and  the  same 
are  furnished  with  electricity  by  the  borough  at  rates  and  prices 
Vol.  clx — 88 
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fixed  by  the  bui-gess  and  town  council  of  the  borough  of  Cham- 
bersburg  by  ordinance." 

The  seventh  finding  recites  the  act  of  May  20,  1891. 

''  8.  In  accordance  with  the  provisions  of  §  2  of  the  said  act 
of  May  20, 1891,  and  in  the  manner  provided  by  the  act  of 
April  20, 1874,  and  the  amendment  thereto  passed  June  9, 1891, 
the  said  borough,  on  Dec.  7, 1891,  at  a  regular  meeting  of  the 
burgess  and  town  council  of  the  said  borough,  signified  its  de- 
sire, by  a  majority  vote  of  the  said  town  council,  to  make  an 
increase  of  indebtedness  of  the  said  borough  in  the  sum  of 
910,000  for  the  purpose  of  increasing  the  electric  light  plant 
to  furnish  the  citizens  with  commercial  light  and  electricity, 
and  to  submit  to  the  vote  of  the  qualified  electors  of  the  bor- 
ough the  question  as  to  the  said  increase  of  indebtedness  at  the 
election  to  be  held  in  February,  1892.  And  the  said  burgess 
and  town  council  of  the  said  borough  gave  notice  to  the  quali- 
fied electors  of  the  said  borough,  by  weekly  advertisement  in 
three  newspapers  published  in  said  borough,  for  thirty  days 
prior  to  Feb.  16, 1892,  setting  forth  the  action  of  the  said  town 
council,  and  that  an  election  would  be  held  at  the  places  of 
holding  the  municipal  elections  in  said  municipality  on  Feb.  16, 
1892,  Tuesday,  between  the  hours  of  7  A.  M.  and  7  P.  M.  of 
said  day,  for  the  purpose  of  obtaining  the  assent  of  the  electors 
thereof  to  such  increase  of  indebtedness,  and  the  said  notice 
contained  a  statement  of  the  amount  of  the  last  assessed  valu- 
ation of  property,  the  amount  of  the  then  existing  debt,  the 
amount  and  percentage  of  the  proposed  increase,  and  the  pur- 
pose for  which  the  indebtedness  was  to  be  increased,  the  form 
of  the  ballot  and  method  of  voting,  and  the  particular  places 
for  voting  in  the  several  wards. 

^^  9.  The  said  election,  as  specified  in  the  said  notice,  was 
duly  held  on  Feb.  16, 1892,  and  resulted  in  favor  of  the  increase 
of  the  debt  of  the  said  borough  in  the  sum  of  910,000,  for  the 
purpose  specified  in  the  said  notice.  The  return  of  the  said 
election  was  duly  certified,  and  with  a  certified  copy  of  the  ac- 
tion of  councils  and  the  advertisement,  it  was  made  a  record 
of  the  court  of  quarter  sessions  of  Franklin  county,  and  a  cer- 
tified copy  of  the  record  %a  aforesaid  delivered  by  the  clerk  of 
the  said  court  to  the  corporate  authorities  and  by  them  entered 
upon  the  minutes  of  the  said  corporation. 
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^'  10.  By  virtue  of  the  authority  thus  conferred  upon  them 
the  burgess  and  town  council  of  the  said  borough  proceeded  to 
increase  the  indebtedness  of  the  said  borough  in  the  sum  of 
910,000,  for  the  purpose  of  enlarging  and  extending  the  elec- 
tric light  plant  of  the  said  borough,  and  passed  an  ordinance 
on  March  8, 1892,  entitled  ^  An  ordinance  relating  to  the  sup- 
ply of  incandescent  and  arc  lighting  and  electricity,  by  the 
borough  of  Chambersburg,  Pa.'  This  ordinance  provides  for 
contracts  to  be  entered  into  by  the  borough  with  each  individ- 
ual citizen  desiring  the  use  of  electricity  for  lighting  pui-poses 
in  stores,  dwellings,  churches,  fairs,  festivals  and  other  places, 
and  prescribes  the  duties  of  the  borough  on  the  one  part  and 
the  purchaser  or  consumer  on  the  other  part,  and  fixes  the  rates 
and  prices  to  be  charged  by  the  borough  for  the  supply  of  elec- 
tricity, by  arc  and  incandescent  lights,  to  these  persons  and 
places. 

'^  11.  In  furtherance  of  the  design  and  purpose  of  the  burgess 
and  town  council  of  the  borough  of  Chambersburg  to  increase 
the  capacity  and  enlarge  the  electric  light  plant  of  the  said 
borough,  for  the  supplying  of  electricity  to  its  inhabitants  for 
lighting  purposes,  the  said  authorities,  before  the  date  of  the 
filing  of  the  bill  in  this  case,  and  after  the  said  election  held  on 
Feb.  16, 1892,  by  letter  through  the  chairman  of  the  committee 
on  electric  light,  invited  proposals  from  The  Thomson-Houston 
Electric  Light  Co.  of  Philadelphia,  the  Westinghouse  Electric 
and  Manufacturing  Co.  of  Pittsburgh,  and  the  Edison  Elec- 
tric Light  Co.,  and  received  proposals  or  bids  from  the  first 
two  companies  for  the  furnishing  of  a  dynamo  for  incandescent 
lighting,  of  a  capacity  of  650  incandescent  lamps,  and  the  nec- 
essary appliances  to  operate  the  same,  and  the  said  borough  re- 
ceived an  incandescent  dynamo  of  the  capacity  indicated,  with 
appliances,  from  the  Thomson-Houston  Co.,  but  have  never 
consummated  the  purchase  or  put  the  same  in  operation,  owing 
to  the  filing  of  the  bill  in  this  case.  The  said  borough  also 
entered  into  a  contract  with  The  Taylor  Engine  Co.  for  the 
purchase  of  an  engine  and  boilers,  and  necessary  appliances,  at 
a  cost  of  f5,889,  for  the  purpose  of  suppl}ring  additional  motive 
power  to  meet  the  increased  demand  for  power  in  running  the 
commercial  lighting.  This  contract  was  entered  into  before 
the  bill  in  this  case  was  filed,  and  after  Feb.  16,  1892,  and  with- 
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out  inviting  bids  for  the  same  or  advertising  for  proposals,  but 
the  engine,  etc.,  have  never  been  delivered,  on  account  of  the 
.filing  of  the  bill  in  this  case.  The  said  borough,  daring  the 
same  period,  advertised  for  and  received  bids  for  the  necessary 
changes  in  the  building  and  brick  stack,  but  never  entered  into 
contract  for  the  same  on  account  of  the  filing  of  the  bill  in  this 
case. 

"  14.  The  bonds  provided  for  by  the  action  of  the  burgess 
and  town  council  of  the  borough  of  Chambersburg  and  the 
election  of  Feb.  16,  1892,  for  the  increase  of  the  indebtedness 
of  the  borough  in  the  sum  of  1110,000,  were  never  issued  by  the 
said  municipality,  the  action  in  reference  thereto  being  delayed 
by  the  filing  of  the  bill  in  this  case. 

^^15.  The  last  assessment  of  property  in  the  borough  of 
Chambersburg  made  prior  to  the  election  held  on  Feb.  16, 1892, 
and  the  date  of  the  filing  of  this  bill,  March  22, 1892,  was  made 
in  the  month  of  June  in  the  year  1891,  and  the  assessed  value 
thereof  as  returned  to  the  commissioners  of  Franklin  county 
and  transmitted  by  them  to  the  borough  authorities  was  as  fol- 
lows: Value  of  occupations  995,485;  value  of  real  estate 
♦1,961,580 ;  value  of  horses  and  cattle  $19,101 ;  total  12,076,116. 
This  was  at  that  time  the  assessed  value  of  the  property  in  the 
borough  of  Chambersburg  subject  to  taxation  for  county  pur- 
poses and  also  subject- to  taxation  for  borough  purposes. 

*'^  This  property  assessed  as  above  stated  does  not  include  the 
property  in  the  said  borough  assessed  exclusively  for  state  pur- 
poses. The  assessed  value  of  this,  kind  of  property,  to  wit: 
Mortgages,  money  owing  by  solvent  debtors,  etc.,  etc.,  as  set 
forth  in  the  acts  of  June  80, 1885,  and  June  1, 1889,  taken  and 
returned  at  the  same  time,  amounted  as  follows :  Money  at  in- 
terest •1,112,475.08. 

'^  16.  The  entire  debt  of  the  said  borough  at  the  date  of  the 
action  of  the  burgess  and  town  council  of  the  borough  of  Cham- 
bersburg, submitting  the  question  as  to  an  increase  of  the  debt 
of  the  borough  in  the  sum  of  $10,000  for  the  purpose  of  manu- 
facturing electricity  for  commercial  purposes,  consisted  of  the 
following  items,  to  wit : 

Borough  Bonds,  reissued  Oct.  1,  1888,        .        $46,500.00 

Water  Bonds,  ''  "     "     "      bal.     .     31,000.00 


Amount  carried  forward,    ....        $77,500.00 
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Amount  brought  forward,        ....  $77,500.00 
Electric  Light  Bonds  issued  Jan.,  1890,     .  10,000.00 

Water  Bonds,  Series  B,  issued  Jan.,  1891,       .     85,000.00 


Total  Bonded  Debt,        .        .        .      $122,500.00 
At  the  same  time  the  said  borough  owed  follow- 
ing suras  to  contractors  and  others,  viz. : 

A.  H.  Coon,  balance  on  contract,        .        .        $1,572.92 
Buffalo  Steam  Pump  Company,  1,138.57 

Mrs.  Maria  Houser,  balance  on  hand,  .  933.88 


Entire  Debt,  ....         $126,144.82 

"18.  From  Dec.  7, 1891,  until  the  present  time,  the  bonded 
indebtedness  of  the  said  borough  of  Chambersburg  has  never 
exceeded  the  sum  of  $122,500,  and  the  other  indebtedness  of 
the  said  borough  has  never  exceeded  the  sum  of  $8,644.82,  as 
set  forth  in  finding  16th  during  the  same  period.  The  treasury 
of  the  borough  at  all  times  during  this  period  has  contained 
sufficient  cash  to  pay  all  drafts  made  for  payment  by  the  bor- 
ough authorities,  and  since  the  filing  of  the  bill  in  this  case  the 
claim  of  the  Buffalo  Steam  Pump  Co.  for  $1,188.57  has  been 
paid,  and  also  the  one  half  of  the  claim  of  Maria  Houser  for 
$988.38. 

"  19.  On  April  20,  1892,  At  the  date  the  burgess  and  town 
council  of  the  said  borough  of  Chambersburg  provided  for  the 
issuing  of  the  bonds  of  the  said  borough  in  the  sum  of  $10,000 
for  the  purpose  of  enlarging  the  electric  light  plant,  the  said 
burgess  and  town  council  passed  the  following  resolution: 
*  Resolved,  That  in  order  to  provide  for  the  payment  of  the  in- 
terest and  principal  of  said  bonds,  that  an  annual  tax  equal  to 
at  least  eight  per  centum  of  the  amount  of  said  increased  debt 
be  levied  and  assessed,  to  be  applied  exclusively  to  the  payment 
of  the  interest  and  principal  of  said  indebtedness,'  and  on 
May  28, 1892,  the  said  burgess  and  town  council  fixed  the  tax 
levy  for  the  year  commencing  June  1, 1892,  at  four  mills  on  the 
dollar  for  borough  purposes,  and  five  mills  on  the  dollar  for 
the  payment  of  interest  and  the  liquidation  of  the  principal  of 
bonds. 

"CONCLUSIONS  OF  LAW. 

<^  1.  The  proposed  increase  of  indebtedness  by  the  burgess 
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and  town  council  of  the  borough  of  Chambersburg  in  the  sum 
of  $10,000,  does  not  increase  or  cause  the  entire  indebtedness 
of  the  said  borough  to  become  greater  than  seven  per  centum 
of  the  assessed  value  of  property  within  the  limits  of  the  said 
borough. 

Assessed  value  of  property,       .         .        .    $2,076,116.00 

Present  indebtedness 126,144.82 

Proposed  increase, 10,000.00 

Seven  per  centum  of  valuation,     .         .  145,828.12 

''  2.  The  act  of  May  20,  1891,  and  the  action  of  the  burgess 
and  town  council  of  the  borough  of  Chambersburg,  in  purau- 
ance  thereof,  are  not  in  violation  of  section  7,  article  9,  of  the 
constitution  of  Pennsylvania,  and  the  said  section  of  the  con- 
stitution does  not,  in  letter,  or  spirit  and  meaning,  restrain  or 
prohibit  the  legislation  and  action  above  referred  to. 

^^  [8.  The  proposed  enlargement  of  the  electric  light  plant  of 
the  borough  of  Chambersburg,  as  set  forth  in  the  findings  of 
facts,  for  the  purpose  of  manufacturing  and  furnishing  elec- 
tricity for  lighting  purposes  to  all  the  inhabitants  of  said  bor- 
ough who  may  desire  to  use  the  same,  at  fixed  and  uniform 
mtes  and  charges  established  by  ordinance  of  said  borough,  the 
said  plant  to  be  owned  and  operated  by  the  said  borough,  con- 
stitutes a  public  service,  of  benefit  and  convenience  to  all  tlie 
inhabitants  of  the  said  borough.]  [2] 

''  [4.  The  legislature  of  the  state  of  Pennsylvania  has  author- 
ity to  confer  the  power  upon  municipalities  of  manufacturing 
and  distributing  electricity  for  the  purpose  of  furnishing  light 
to  their  inhabitants  for  private  use,  and  it  has  conferred  such 
power  upon  the  borough  of  Chambersburg  by  act  of  May  20, 
1891.]  [3] 

"  [7.  The  burgess  and  town  council  of  the  borough  of  Cham- 
bersburg have  a  lawful  right  to  issue  the  bonds  of  the  borough 
in  the  sum  of  $10,000,  for  the  purpose  of  raising  money  where- 
with to  erect  and  enlarge  the  present  electric  light  plant  of  the 
said  borough,  for  the  purpose  of  supplying  electricity  for  com- 
mercial purposes.]  [5] 

'^  8.  The  said  burgess  and  town  council  of  the  borough  of 
Chambersburg  have  a  lawful  right  to  enlarge  the  electric  light 
plant  of  the  said  borough,  to  issue  bonds  in  the  sum  of  $10,000 
to  provide  for  the  expense  incurred,  and  to  furnish  electricity 
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for  lighting  purposes  for  priyate  use,  and  the  plaintififs  are  not 
entitled  to  any  relief  against  said  acts  of  the  said  municipality. 
It  is  therefore  recommended  that  the  bill  of  the  said  plaintifib 
be  dismissed  at  the  cost  of  the  said  plaintiffs.'' 

The  master's  fee  was  fixed  at  $300. 

Exceptions  to  the  master's  findings  of  law  as  in  brackets  and 
to  the  fee  were  dismissed,  in  the  following  opinion  by  Stbw- 
ABT,  P.  J. : 

"  The  purpose  of  this  bill  is  to  restrain  the  borough  of  Cham- 
bersburg  from  engaging  in  the  manufacture  of  electricity  for 
the  supply  and  use  of  its  citizens.  The  effort  is  made  on  two 
distinct  grounds :  Fii'st,  that  the  act  of  May  20, 1891,  entitled 
'  An  act  to  authorize  any  borough  now  incorporated,  or  that 
may  hereafter  be  incorporated,  to  manufacture  electricity  for 
commercial  purposes  for  the  use  of  the  inhabitants  of  said  bor- 
ough, and  for  this  purpose  to  erect,  purchase  or  condemn  elec- 
tric light  plants,'  etc.,  under  which  the  defendants  claim  to 
exercise  this  right,  is  unconstitutional,  and  therefore  void. 

"  Second,  that  the  debt  proposed  to  be  incurred  by  the  bor- 
ough, or  which  it  will  necessarily  incur,  for  the  purpose  afore- 
said, will  increase  the  indebtedness  of  the  borough  to  an  amount 
in  excess  of  the  constitutional  limit  of  seven  per  cent  of  the 
assessed  valuation  of  the  taxable  property. 

"  In  both  contentions  the  conclusions  of  the  master  are  ad- 
verse to  the  plaintiffs,  and  they  except  thereto. 

"  The  exceptions  which  relate  to  the  constitutionality  of  the 
act  of  May  20, 1891,  are  overruled.  It  is  sufficient  to  say  in 
this  connection,  that  our  attention  has  not  been  called  to  any 
exception  or  prohibition  in  the  constitution  with  which  the  act 
conflicts ;  and  that  we  know  of  none. 

"  Nor  can  the  exceptions  to  the  master's  conclusions  with 
respect  to  the  indebtedness  of  the  borough  be  sustained.  It  is 
immaterial  whether  occupations  be  regarded  as  taxable  prop- 
erty within  the  meaning  of  the  constitution,  or  not,  so  far  as 
the  result  here  is  concerned.  Eliminate  entirely  from  the  cal- 
culation the  tax  assessed  upon  occupations,  and  seven  per  cen- 
tum of  the  assessed  valuation  of  what  remains  makes  a  total 
which  exceeds,  by  several  thousand  dollars,  the  debt  of  the 
borough  at  the  time  referred  to. 

**  But  there  is  no  reason  why  this  tax  should  be  eliminated. 
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Indeed  there  is  express  authority -for  inclading  it  in  the  calcu- 
lation. This  very  point  was  raised  and  decided  in  the  case  of 
Brown's  Ap.,  Ill  Pa.  80,  and  it  now  admits  of  no  controversy. 
"  We  have  considered  the  exceptions  to  the  costs  taxed,  but 
are  unable  to  see  any  good  reason  why  the  bill  as  taxed  should 
not  be  allowed.  The  master^s  work  was  protracted,  and  he  has 
given  it  careful  study  and  attention.'* 

Errors  asBigned  were  (1-6)  dismissal  of  exceptions,  quot- 
ing them ;  (6)  allowance  of  mastei-'s  fee;  (7)  dismissal  of  bill. 

0.  0.  Bowers,  for  appellant,  cited:  Act  of  May  20, 1891,  P. 
L.  90 ;  Act  of  May  28, 1889,  art.  5,  §  42,  P.  L.  293  ;  Cooley  on 
Const.  Lim.  260,  264,  notes ;  Maulding  v.  Greenville,  8  L.  B. 
An.  296 ;  Ottawa  v.  Carey,  108  U.  S.  110 ;  Lowell  v.  Boston, 
111  Mass.  454;  Parkersburg  v.  Brown,  106  U.  S.  487;  Weis- 
mer  v.  Douglas,  64  N.  T.  91 ;  Sharpless  v.  Mayor,  21  Pa.  168; 
House  of  Representatives'  Case,  150  Mass.  592;  Spalding  v. 
Peabody  Town,  10  L.  R.  An.  897;  Western  Saving  Fund 
Society  v.  Phila.,  81  Pa.  188;  Wheeler  v.  Phila.,  77  Pa.  854; 
Gove  V.  Epping,  41  N.  H.  589 ;  Crowell  v.  Hopkinton,  45  N. 
H.  9 ;  Freeland  v.  Hastings,  10  Allen,  570 ;  People  v.  Flagg, 
46  N.  Y.  401;  Kelly  v.  MarshaU,  69  Pa.  819. 

J,  D.  Ludmg,  for  appellees,  not  heard,  cited  :  Brown's  Ap., 
Ill  Pa.  80 ;  R.  R.  v.  Pittsburgh,  14  Pitts.  L.  J.  289 ;  Acts  of 
April  11, 1799,  §  8 ;  8  Sm.  L.  895;  April  15, 1834,  P.  L.  511, 
art.  9,  §  7,  Const. ;  Sharpless  v.  Mayor,  21  Pa.  185 ;  Com.  v. 
Hartman,  17  Pa.  118 ;  Kent,  832 ;  Western  Saving  Fund  So- 
ciety V.  PhUa.,  31  Pa.  188 ;  Wheeler  v.  Phila.,  77  Pa.  853  ;  Le- 
high Water  Co.'s  Ap.,  102  Pa.  515 ;  House  of  Representatives' 
Case,  150  Mass.  592 ;  Crawfordsville  v.  Braden,  14  L.  R.  An. 
268;  Smith  v.  Nashville,  88  Tenn.  464;  Cooley's  Const.  Lim., 
6th  ed.  599 ;  Kirby  v.  Shaw,  19  Pa.  258 ;  Com.  v.  Butler,  99  Pa. 
540 ;  Kelly  v.  Pittsburgh,  85  Pa.  170 ;  Weister  v.  Hade,  52  Pa. 
474;  Hilbish  v.  Catherman,  64  Pa.  154;  McFate's  Ap.,  105 
Pa.  823 ;  Dillon,  Mun.  Corp.,  4th  ed,,  sec.  8a. 

Peb  Cubtam,  March  26,  1894  : 

This  bill  was  brought  to  restrain  the  borough  of  Chambers- 
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burg  from  manufacturing  and  supplying  electricity  for  the  use 
and  benefit  of  its  inhabitants  under  the  provisions  of  the  act  of 
May  20, 1891,  P.  L.  90.  It  is  grounded  mainly  on  allegations 
which,  in  substance,  are  (1)  that  said  act  is  unconstitutional, 
and  (2)  that  the  debt,  which  would  necessarily  be  incurred  by 
the  borough  in  carrying  into  effect  its  proposed  undertaking, 
will  increase  its  indebtedness  to  an  amount  in  excess  of  the  con- 
stitutional limit  of  seven  per  centum  of  the  assessed  valuation 
of  taxable  property  within  the  corporate  limits.  As  to  both 
of  these  allegations,  the  learned  master's  findings  of  fact  and 
legal  conclusions  are  in  defendant's  favor.  The  first  five  spec- 
ifications charge  error  in  overruling  the  several  exceptions  to 
the  master's  conclusions  of  law  recited  therein  respectively. 
For  reasons  sufficiently  stated  in  the  report  and  in  the  opinion 
of  the  learned  president  of  the  common  pleas,  approving  the 
same,  we  think  there  was  no  error  in  refusing  to  sustain  either 
of  said  exceptions. 

The  burden  was  on  the  plaintiffs  to  prove  that  the  indebted- 
ness of  the  borough  would  be  necessarily  increased  to  an  amount 
exceeding  the  constitutional  limit,  etc.  In  that  they  were  un- 
successful. 

While  the  legislative  intention  may  not  be  as  clearly  and 
happily  expressed  as  it  might  have  been,  we  fail  to  discover 
anything  in  the  provisions  of  the  act  that  is  in  conflict  with  the 
constitution.  The  power  of  the  legislature  to  authorize  munic- 
ipal corporations  to  supply  gas  and  water  for  municipal  pur- 
poses, and  for  the  use  and  benefit  of  such  of  their  inhabitants 
as  wish  to  use  and  are  willing  to  pay  therefor  at  reasonable 
rates,  has  never  been  seriously  questioned.  In  view  of  the  fact 
that  electricity  is  so  rapidly  coming  into  general  use  for  illumin- 
ating streets,  public  and  private  buildings,  dwellings,  etc.,  why 
should  there  be  any  doubt  as  to  the  power  to  authorize  such 
corporations  to  manufacture  and  supply  it  in  like  manner  as 
artificial  gas  has  been  manufactured  and  supplied  ?  It  is  a  mis- 
take to  assume  that  municipal  corporations  should  not  keep 
abreast  with  the  progress  and  improvements  of  the  age. 

The  subjects  of  complaint  in  the  remaining  specifications  are 
the  learned  judge's  refusal  to  reduce  the  master's  fee,  and  the 
decree  dismissing  the  bill.  As  to  the  former  he  says :  "  We 
Hre  unable  to  see  any  good  reason  why  the  bill  as  taxed  should 
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not  be  allowed.  The  master's  work  was  protracted,  and  he  has 
given  it  careful  study  and  attention."  In  the  absence  of  any 
evidence  that  would  justify  us  in  saying  that  the  fee  is  clearly 
excessive,  we  must  assume  that  the  compensation  sanctioned 
by  the  court  was  not  unreasonable. 

The  decree  dismissing  the  bill  is  the  logical  sequence  of  the 
facts  and  legal  conclusions  properly  di-awn  therefrom.  The 
questions  involved  are  so  well  considered  and  so  satisfactorily 
disposed  of  by  the  learned  master  and  court  below,  that  further 
comment  is  unnecessary. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


Hagy  &  Bittner  v,  Poike,  Appellant.     Slimmons'ir 

Appeal. 

Execution — Isstie  on  question  of  distribution — Dispute — Fraud^-Evi- 
dence-^Acls  of  June  16,  1886,  and  April  20.  1846. 

Under  the  acU  of  June  16,  1836,  P.  L.  777,  and  April  20,  1846,  P.  L. 
411,  regulating  the  granting  of  issues  *'  where  there  shall  be  disputes  con- 
cerning the  distribution  of  money  "  arising  from  sales  upon  execution,  an 
issue  should  not  be  granted  on  evidence  so  slight  and  insufficient  that  in 
case  a  verdict  should  be  rendered  thereon  in  favor  of  the  petitioner  the 
trial  judge  would  be  bound  to  set  it  aside. 

In  such  a  case  testimony  merely  tending  to  prove  circumstances  of  sus- 
picion is  insufficient.  Alleged  fmud  must  be  established  either  by  direct 
proof,  or  by  clearly  proved  facts  sufficient  to  warrant  a  presumption  of 
its  existence.  It  is  not  enough  to  charge  fraud  and  prove,  in  support 
thereof,  slight  circumstances  of  suspicion  only. 

Argued  March  5,  1894.  Appeal,  No.  24,  Jan.  T.,  1894,  by 
R.  Slimmons  &  Co.,  et  al.,  from  order  of  C.  P.  Northampton 
Co.,  Feb.  T.,  1893,  No.  24,  refusing  issue  in  Hagy  &  Bittner 
v.  Poike.  Before  Stbbrbtt,  C.  J.,  Green,  Mitohell,  Dbak 
and  Fell,  JJ.     Affirmed. 

Rule  to  show  cause  why  issue  should  not  be  granted  to  de- 
termine disputed  facts  concerning  distribution  of  money  aris- 
ing from  sheriffs  sale  of  personal  property. 

The  petition  for  the  rule  alleged  that  the  petitioners,  R.  Slim- 
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mons  &  Co.,  and  Hugh  O'Donnell,  were  judgment  creditors 
of  Frederick  A.  Poike,  and  that  they  had  issued  execution  up- 
on their  judgments ;  that,  prior  to  the  issuance  of  their  writs, 
Poike  had  confessed  two  judgments,  one  in  favor  of  Hagy  & 
Bittner,  the  appellees,  for  the  amount' of  $1,507.08,  and  the  oth- 
er in  favor  of  Solomon  Tannhauser  for  the  amount  of  $187.56; 
that  execution  was  issued  upon  both  these  confessed  judgments 
and  the  personal  property  of  the  said  Poike  was  levied  upon 
and  sold  by  the  sheriff. 

The  petitioners  further  represented  that  there  were  material 
facts  in  dispute  between  them  and  the  other  alleged  judgment 
creditor,  Hagy  &  Bittner,  arising  from  the  said  sale  by  the  sher- 
iff of  the  personal  property  of  the  said  Poike  under  the  execu- 
tion of  the  said  confessed  judgment  of  Hag}'  &  Bittner.  That 
at  the  time  of  the  confession  of  this  judgment,  the  said  Poike 
was  indebted  to  a  large  number  of  creditors,  among  them  the 
petitionei-s,  to  an  amount  largely  in  excess  of  the  value  of  his 
property,  and  that  he  did  not  have  the  means  to  pay  the  said 
judgment  and  his  other  creditors.  That  the  judgment  confessed 
by  the  said  Poike  to  the  said  Hagy  &  Bittner  was  fraudulent, 
collusive  and  without  consideration.  That  the  said  Poike  was 
insolvent  during  the  time  that  the  alleged  indebtedness  of  Hagy 
&  Bittner  was  created,  and  that  by  means  of  said  confession  of 
judgment  the  title  to  the  said  personal  property  of  the  said 
Poike  was  tittnsferi'ed  to  the  said  Hagy  &  Bittner,  and  by  them 
to  the  said  Poike  with  intent  to  defraud  the  petitioners. 

The  following  opinion  was  filed  by  Sohitylbb,  P.  J. : 

^^  This  is  a  petition  for  an  issue  under  act  of  June  16,  1836, 
§  87,  P.  L.  777,  Purd.  768,  as  modified  by  act  of  April  20, 1846, 
§  2,  P.  L.  411,  Purd.  764,  regulating  the  granting  of  issues 
^  whei*e  there  shall  be  disputes  concerning  the  distribution  of 
money  arising '  from  sales  upon  execution.  The  controversy 
is  over  the  plaintiff^s  execution,  the  petition  containing  an  alle- 
gation that  the  judgment  on  which  that  execution  was  issued 
is  ^  fraudulent,  collusive  and  without  consideration.'  The  ques- 
tion is  whether  the  evidence  in  support  of  this  allegation  creates 
a  ^  dispute '  within  the  meaning  of  the  above  mentioned  acts  of 
assembly. 

^'  It  is  conceded  that  the  amount  of  the  judgment  in  contro- 
7ersy  (it  was  a  confessed  judgment)  was  made  up  as  follows : 
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Bill  of  Hagy  &  Trexler,  $227.69 ;  bill  of  Hagy  &  Bittner,  the 
plaintiffs  in  the  judgment,  $778.85 ;  and  two  notes  aggregat- 
ing $500  in  favor  of  D.  R.  Hagy,  who  was  a  member  of  both  of 
the  firms  just  mentioned.  If  these  three  items  repre.seuted 
honest  claims,  there  is  nothing  in  the  policy  of  the  law  that 
would  prevent  their  being  included  in  one  judgment  by  agree- 
ment of  the  parties,  even  tliough  the  claims  were  held  in  dif- 
ferent rights.  As  a  scheme  to  prevent  the  multiplication*  of 
costs,  such  a  coui-se  would  be  commendable,  in  the  absence  of 
any  evidence  of  a  fraudulent  purpose,  of  which  there  is  none 
here.  The  confession  of  judgment  was  secured  by  Mr.  Hagy, 
who  rightfully  represented  all  the  claims  included  in  the  judg- 
ment. If  he  and  Poike  were  engaged  in  a  conspiracy  to  defraud 
the  latter's  creditors  in  the  way  indicated,  it  would  most  likely 
have  manifested  itself  in  the  taking  of  additional  judgments  to 
cover  the  claim  of  Hagy  &  Trexler  and  Hagy's  individual 
claim,  but  that  was  not  done. 

'^  Thus  far,  therefore,  we  find  nothing  that  casts  the  slightest 
suspicion  on  the  integrity  of  the  judgment.  Were  then  the 
three  items,  which  went  to  make  up  the  amount  of  the  judg- 
ment, honest  claims  ?  In  other  words,  was  the  judgment  based 
upon  a  full  and  valuable  consideration  ?  Both  Hagy  and  Poike, 
the  only  witnesses  examined  on  the  subject,  so  testify  most  em- 
phatically. Against  this  testimony  the  petitioners  have  ad- 
duced nothing  tangible.  Tliat  Hagy  &  Bittner  bought  in  the 
property,  a  stock  of  store  goods,  at  the  sheriffs  sale,  and  left 
it  in  the  possession  of  Poike,  who  b  continuing  the  business  as 
their  agent,  is  an  every-day  occurrence,  without  the  slightest 
taint  of  fraud.  Nor  can  we  see  what  we  have  to  do  with  the 
fact  that  Hagy  &  Bittner  have  never  settled  with  a  man  by  the 
name  of  Tannliauser,  a  co-execution  creditor,  for  his  share  of 
the  proceeds  of  sale. 

^^  Much  stress  is  laid  by  the  petitioners  on  alleged  contradic- 
tions in  the  testimony  of  Mr.  Hagy,  and  on  his  failure  to  pro- 
duce certain  books  of  account  in  answer  to  a  subpoena  duces 
tecum.  Without  going  into  details  we  think  the  failure  to  pro- 
duce the  books  is  satisfactorily  explained.  As  to  the  contradic- 
tions in  Mr.  Hagy's  testimony,  they  are  as  to  matters  which  we 
consider  wholly  immaterial,  that  is  to  say,  whether  the  book  ac- 
count of  Hagy  &  Trexler  and  his  own  two  notes  had  been  as- 
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signed  to  Hagy  &  Bittner.  But  concede  that  the  matter  is 
material,  the  utmost  effect  of  the  contradictions  (and  the  same 
would  be  true  of  the  failure  to  produce  the  books  even  if  un- 
explained), would  be  to  throw  discredit  "on  Mr.  Hagy's  testi- 
mony, which  would  leave  Poike's  testimony  and  the  prima 
facies  of  the  judgment  untouched. 

"  The  only  remaining  point  made  by  the  petitioners  relates 
to  the  two  notes  in  favor  of  Mr.  Hagy,  being  for  $200  and  $300 
respectively.  Both  Mr.  Hagy  and  Mr.  Poike  testify  that  these 
notes  were  given  for  money  loaned.  It  cannot  be  denied  that 
the  testimony  returned  by  the  examiner,  as  to  the  pecuniary  cir- 
cumstances of  the  parties  to  the  note,  excites  some  doubt  as  to 
the  truth  of  this  statement.  But  is  this  testimony  relevant? 
We  think  not,  on  the  authority  of  Hartman  v.  Shaffer,  71  Pa. 
815,  where  it  is  held  that  ^  without  some  evidence  to  cast  sus- 
picion on  a  transaction,  the  pecuniary  circumstances  of  the 
respective  parties,  and  their  relations  to  each  other,  would  be 
irrelevant  and  calculated  to  mislead  the  jury.'  With  this  tes- 
timony eliminated,  there  is  nothing  left  upon  which  to  frame 
an  issue,  and  the  present  petition  must  therefore  be  denied. 

"  We  are  not  unmindful  of  the  *  familiar  bundle  of  twigs,' 
but  here  we  think  there  are  no  twigs  with  which  to  make  a 
bundle.  Nor  have  we  overlooked  the  fact  that  fraud  can  rarely 
be  proved  by  direct  and  positive  testimony,  and  that  great  lib- 
erality is  allowed  in  the  introduction  of  evidence  to  show  it 
But  when  the  evidence  is  all  in,  there  is  always  a  duty  resting 
with  the  court  to  decide  whether  the  evidence  is  sufficient  to 
be  submitted  to  the  jury  from  which  to  find  fraud.  It  is  fre- 
quently a  delicate,  difficult  and  responsible  duty,  but  there  is 
no  escape  from  it.  A  similar  duty  confronts  the  court  now,  and 
believing  as  we  do  that  the  evidence  now  before  us,  which  it  is 
fair  to  presume  is  the  best  attainable,  is  insufficient  to  justify  a 
jury  in  finding  that  the  judgment  in  controversy  is  fraudulent, 
it  would  be  folly  to  direct  an  issue  to  try  that  fact.*' 

^^  August  21, 1898,  petition  dismissed  and  issue  refused." 

Error  assigned  was  above  order. 

W.  C.  Shipman  and  M.  Kirkpatrick^  for  appellants,  cited: 
O'Donnell  v.  Poike,  8  Northampton  Co.  R.  877 ;  Reinhard  v. 
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Keenbartz,  6  Watts,  98 ;  Kauflfman  v.  Swar,  6  Pa.  280 ;  Steven- 
son V.  Stewart,  11  Pa.  807 ;  Montgomery  Web  Co.  v.  Dienelt, 
188  Pa.  586 ;  Rodman  v.  Thalheimer,  76  Pa.  282 ;  Bughman  v. 
Bank,  159  Pa.  94;  Talmer  v.  Gilmore,  148  Pa.  48;  Bunn  v. 
Ahl,  29  Pa.  887 ;  Sullivan  v.  Tinker,  140  Pa.  85. 

Orrin  Setfasa^  for  appellees,  cited :  Moore  v.  Dunn,  147  Pa. 
868 ;  Morton  v.  Weaver,  99  Pa.  47  ;  Mead  v.  Conroe,  118  Pa. 
220 ;  Jones  v.  Lewis,  148  Pa.  284 ;  Lewis  v.  Rogers,  16  Pa.  18 ; 
Bank's  Ap.,  85  Pa.  528;  Thompson's  Ap.,  57  Pa.  176. 

Per  Curiam,  March  26, 1894 : 

We  have  carefully  considered  the  evidence  bearing  on  the 
questions  involved  in  the  several  specifications  in  this  case,  and 
are  not  convinced  that  the  learned  judge  erred  in  refusing  the 
issue  prayed  for  by  appellants.  While  there  is  some  testimony 
tending  to  prove  circumstances  of  suspicion,  there  is  not  suffi- 
cient evidence  of  the  alleged  fraudulent  acts  to  warrant  the 
court  in  sending  an  issue  to  a  jury.  Alleged  fraud  must  be 
established  either  by  direct  proof,  or  by  clearly  proved  facts 
sufficient  to  warrant  a  presumption  of  its  existence.  It  is  not 
enough  to  charge  fraud  and  prove,  in  support  thereof,  slight 
circumstances  of  suspicion  only :  Jones  v.  Lewis,  148  Pa.  284. 
To  the  same  effect  are  Mead  v.  Conroe,  118  Pa.  220,  and  Mor- 
ton V.  Weaver,  99  Pa.  47.  As  a  general  rule  an  issue  should 
never  be  awarded  on  evidence  so  slight  and  insufficient  that, 
in  case  a  verdict  should  be  rendered  thereon  in  favor  of  the 
petitioner,  the  trial  judge  would  be  bound  to  set  it  aside.  We 
cannot  therefore  say  there  was  error  in  dismissing  the  petition. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  summons  &  Co.  et  al.,  appellants. 
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Jenks  V.  Fulmer,  Sheriff,  Appellant. 

stoppage  in  transitu — Common  carrier^ExeetUion^Liability  of  sher^ 
-—Trespass, 

Plaintiff  sold  merchandise  to  one  Price  livings  in  a  distant  town.  Before 
the  goods  reached  their  destination  Price  6dled,  confessed  judgment,  and 
all  his  property  vras  levied  upon  by  the  sheriff.  Plaintiff  then  notified  the 
railroad  company  to  stop  the  goods.  Some  days  after  the  goods  had  ar- 
rived at  the  freight  station  in  the  town  of  their  destination,  a  local  express- 
man who  had  access  to  the  station  loaded  them  on  his  wagon  without  any 
special  order  from  Price,  or  consent  of  the  railroad  company,  and  without 
paying  the  freight,  and  took  them  to  Price^s  store,  depositing  them  on 
the  pavement.  Price  refused  to  receive  them,  and  pursuant  to  his  direc- 
tion they  were  taken  back  to  the  station  by  the  expressman.  Afterwards 
the  sheriff  levied  on  them  at  the  station,  and  sold  them  as  Price^s  prop- 
erty.   Held,  that  the  sheriff  was  liable  in  damages  to  the  plaintiff. 

Argued  March  6,  1894.  Appeal,  No.  105,  Jan.  T.,  1894, 
by  defendant,  N.  A.  Fulmer,  sheriff,  from  judgment  of  C.  P. 
Northampton  Co.,  April  T.,  1892,  No.  50,  on  verdict  for  plain- 
tiff, A.  B.  Jenks.  Before  Stbbebtt,  C.  J.,  Grben,  Mitohbll, 
Dban  and  Fell,  JJ.    AflBrmed. 

Trespass  against  sheriff  for  wrongful  sale. 

The  foots  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  were  as  follows : 

*^  1.  The  undisputed  evidence  shows  that  the  goods  in  ques- 
tion were  delivered  by  the  plaintiff  to  the  Lehigh  Valley  Rail- 
road, a  common  carrier,  and  were  then  delivered  by  said  i-ailroad 
company  at  their  depot  in  South  Bethlehem  to  William  Smith, 
a  local  expressman  and  the  regular  freight  earner  of  Isaac 
Price ;  that  said  goods  were  taken  by  the  said  William  Smith 
to  the  place  of  business  of  Isaac  Price  and  were  unloaded  on 
the  sidewalk ;  that  said  delivery  to  the  local  expressman  and 
unloading  was  the  determination  of  the  transit  of  said  goods, 
and  therefore  the  right  in  the  plaintiff  of  stoppage  in  transitu 
•of  said  goods  no  longer  existed."     Refused.  [1] 

2.  Request  for  binding  instruction.     Refused.  [2] 

Binding  instruction  for  plaintiff  was  given.  [8] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 


Digitized  by 


Google 


528  JENKS  V.  FULMER,  Sheriff,  AppeUant. 

AssigDments  of  Error-TOpinion  of  the  Court         [160  Pit. 
ErroTB  assigned  were  (1-3)  instructions,  quoting  th^m. 

Aaron  O-oldsmith^  for  appellant,  cited :  Thompson  v.  Stewart, 
7  Phila.  187 ;  Benj.  Sales,  §  698 ;  Kent,  Com.,  §§  541,  545 ; 
Diehl  V.  McCormick,  29  W.  N.  75 ;  Hays  v.  MouUle,  14  Pa. 
48  ;  Cabeen  v.  Campbell,  SO  Pa.  259 ;  Susquehanna  Boom  Co. 
V.  Finney,  58  Pa.  200;  Galbraith  v.  Zimmerman,  100  Pa.  374; 
Maynes  v.  Atwater,  88  Pa.  496 ;  Exp.  Co.  v.  Wile,  64  Pa.  201 ; 
Baker  v.  Lewis,  83  Pa.  801 ;  Hill  v.  Trust  Co.,  108  Pa.  3 ;  R.  R. 
V.  Ramsey,  89  Pa.  474;  Refining  Co.  v.  Bushnell,  88  Pa.  89; 
Rafferty  v.  Bank,  7  Atl.  R.  93 ;  Kelly  v.  McGehee,  26  W.  N. 
493 ;  StuU  v.  Weigle,  20  W.  N.  98. 

J.  Davis  Brodhead^  for  appellee,  cited :  Angell  on  Carriers, 
337 ;  Donath  v.  Broomhead,  7  Pa.  801 ;  Hays  v.  Mouille,  14 
Pa.  48 ;  1  Pai-sons  on  Contracts,  484 ;  Scott  v.  Dry  Goods  Co., 
48  Mo.  Ap.  621 ;  23  A.  &  E.  Ency.  L.  919 ;  Kahnweiler  v. 
Buck,  2  Pears.  70;  Galbraith  v.  Zimmerman,  100  Pa.  374. 

Pesr  Curiam,  March  26, 1894: 

In  1890,  plaintiff,  a  shoe  dealer  in  Boston,  sold  three  boxes 
of  shoes,  on  credit,  to  Isaac  Price,  a  merchant  in  South  Bethle- 
hem, and  shipped  them  there  by  rail.  Before  the  goods  reached 
their  destination  Price  failed,  confessed  judgment,  and  all  hb 
property  was  levied  on  by  the  sheriff,  defendant  in  this  case. 
Plaintiff,  upon  being  informed  of  this,  caused  notice  to  be  given 
to  the  railroad  company  that  he  claimed  the  goods,  and  de- 
manded their  immediate  return.  This  right  of  stoppage  in 
transitu  was  exercised  before  Price  acquired  either  actual  or 
constructive  possession  of  the  goods.  Some  days  after  their 
anival  at  the  freight  depot  in  South  Bethlehem,  a  local  express- 
man, who  had  access  to  the  depot,  loaded  them  on  his  wagon, 
without  any  special  order  from  Price,  or  consent  of  the  railroad 
company,  and  without  paying  the  freight,  and  took  them  to 
Price's  store.  There  he  learned  for  the  fii*st  time  that  said 
store  and  all  his  property  was  in  the  sheriff's  hands.  The  goods 
were  never  delivered  to  Price.  He  declined  to  accept  them, 
and,  pursuant  to  his  direction,  they  were  taken  back  to  the  de- 
pot by  the  expressman.  Afterwards,  the  defendant  levied  on 
them  at  the  depot,  and,  notwithstanding  notice  of  plaintiff's 
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claim,  sold  them  as  Price's  property.  Whereupon  this  suit  was 
brought  to  recover  their  value.  These  facts  were  practically 
undisputed,  and  the  learned  judge,  refusing  to  affirm  defend- 
ant's points  recited  in  the  first  and  second  specifications,  direct- 
ed a  verdict  in  favor  of  plaintiff.  There  was  no  error  in  this. 
The  controlling  facts,  necessary  to  entitle  plaintiff  to  a  verdict 
for  the  amount  of  his  claim,  were  un  controverted  by  any  testi- 
mony in  the  case.  There  was  no  question  of  fact  upon  which 
it  was  necessary  for  the  jury  to  pass.  The  circumstances  under 
which  the  goods  were  taken  to  Price's  store  and  returned  thence 
by  his  direction  to  the  depot,  did  not  constitute  a  delivery  to 
him,  nor  in  any  way  interfere  with  plaintiff's  right  of  stoppage 
in  transitu,  which  had  been  previously  exercised. 

It  follows  that  there  was  no  error  in  refusing  defendant's 
points  and  directing  a  verdict  in  favor  of  plaintiff. 

Judgement  affirmed. 


Stofflet,  Appellant,  v.  Stofflet. 

Cantracl—AgreeinerU  not  to  engage  in  same  trade. 

Plfdntifl  and  defendant  entered  into  a  contract  in  writing  under  seal. 
Plaintiff,  who  owned  a  photograph  galleiy,  and  had  heen  engaged  in  the 
business  of  photography  for  several  years,  agreed  to  stock  and  furnish  the 
gallery  with  all  necessary  appliances  for  the  proper  operation  thereof  and 
to  teach  defendant,  free  of  charge,  the  art  of  photography  until  he  became 
sufficiently  versed  in  the  business  to  conduct  it  himself.  Both  parties  were 
to  share  in  the  profits  of  the  joint  business  which  was  to  continue  until 
July  1,  1890.  If,  for  satisfactory  reasons,  defendant  wished  to  withdraw 
from  the  partnership  arrangement  on  April  1,  1890,  he  should  have  the 
privilege  of  doing  so.  The  agreement  then  concluded  thus :  **  Also  under 
the  same  consideration  said  Thomas  J.  Stofflet  wishing  to  take  charge  of  the 
aforesaid  gallery  April  1  next  himself,  he  shall  be  pnvileged  to  do  so  and 
the 'said  Frank  Stofflet  shall  peacefully  withdraw  to  the  above  agree- 
ment well  considered  not  to  open  oposision  gallery  in  Bangor.^  Eeld, 
that  the  agreement,  although  expressed  in  ungrammatical  language  and 
ill-chosen  words,  sufficiently  indicated  the  intention  of  the  parties  to  be 
that  after  the  contract  relation  ceased,  as  provided  in  the  agreement,  either 
by  the  act  of  one  of  the  parties  m*  by  the  expiration  of  the  time  limited, 
defendant  would  not  commence  and  caiTj  on  the  business  of  photography 
in  the  borough  of  Bangor  in  opposition  to  plaintiff,  his  instructor. 
Vol.  clx — 34 
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Argued  March  8, 1894.  Appeal,  No.  260,  Jan.  T.,  1894,  by 
plaintiff,  Thomas  J.  Stofflet,  from  decree  of  C.  P.  Northamp- 
ton Co.,  April  T.,  1898,  No.  1,  dismissing  bill  in  equity.  Be- 
fore Stbbrett,  C.  J.,  Green,  Mitchell,  Dean  and  Fell,  JJ. 
Reversed. 

Bill  to  restrain  defendant  from  engaging  in  trade. 

The  case  was  referred  to  N.  D.  Chase,  Esq.,  as  master,  who 
reported  the  facts  as  follows : 

"  On  July  15, 1889,  plaintiff  entered  into  an  agreement  with 
Frank  Stofflet,  the  defendant,  to  instruct  Frank  in  the  trade  or 
business  of  photography  and  to  form  a  partnership  with  him  in 
the  business  at  Bangor  for  a  limited  period.  This  agreement  was 
in  writing,  signed  by  each  of  the  parties,  and  is  as  follows,  viz. : 

"*  Bangor  Pa.,  July  15th  1889. 

"  *  It  is  agreed  that  I  Thomas  J.  Stofflet  agree  to  furnish  my 
Star  Photo  Gallery  at  Bangor  Pa.  with  nessary  lenses  cam- 
eras posing  asseries  furniture  &c  known  as  photo  or  ferotype 
aparatus,  agree  to  learn  Bro  Fmnk  so  he  can  run  said  gallery 
sadisfactory  and  as  soon  as  Frank  is  cabable  he  is  to  take  charge 
of  said  gallery  and  run  the  same  alone  or  at  his  expences  fire 
fuel  and  water  rent  shall  be  considered  expences  and  each  is 
to  pay  equal  parts  therefore  also  all  photo  or  ferotype  stock 
such  as  plates  chamicles  cai^s  matts  holders  &c  which  shall  be 
paid  in  equil  parts  each  to  pay  one-half,  each  to  be  a  half  own- 
er of  said  stock  in  consideration  of  the  service  so  faithfully  and 
truly  performed  as  photographer  and  ferotypher  by  Fi^ank 
Stofflet  and  the  use  of  gallery  aparatus  &c  so  provided  by  the 
said  T.  J.  Stofflet  in  consideration  of  the  same  the  profits  shall 
be  equally  divided  the  said  Frank  Stofflet  to  serve  for  one  year 
under  this  consideration  wich  shall  end  July  the  1  1890  if  for 
sadisfactory  reasons  however  the  said  Frank  Stofflet  shall  be 
privileged  to  quit  first  of  April  1890  also  under  the  same  con- 
sideration the  said  Thos.  J.  Stofflet  wishing  to  take  charge  of 
the  afore  said  gallery  the  fii'st  of  April  next  himself  he  shall  be 
privileged  to  do  so  and  the  said  Frank  Stofflet  shall  peacefully 
withdraw  to  the  above  agreement  well  considered  not  to  open 
oposision  gallery  in  Bangor.  We  set  our  hand  and  seal  this 
fifteenth  day  of  July,  1889. 

"'Thoalas  J.  Stofflet,  [seal.] 
"'Frank  Stofflet,'        [seal.] 
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"This  agreement  was  written  in  an  account  book  used  by 
Thomas  J.  Stofflet  to  keep  accounts  of  work  done  for  his  pat- 
rons, and  continued  in  use  for  that  purpose  after  Frank  Stofflet 
entered  the  business. 

"  It  was  written  by  Thomas  J.  Stofflet  in  the  presence  of  his 
brother  Frank  and  signed  by  both,  and,  for  about  three  months, 
remained  in  the  photograph  gallery  in  the  joint  possession  of 
the  plaintiff  and  defendant  in  use  as  an  account  book.  After 
that  it  was  in  the  exclusive  control  and  possession  of  the  de- 
fendant, Fi-ank  Stofflet,  until  about  January  1,  1890. 

"  The  only  disputed  fact  about  this  agreement  is  that  the 
defendant  denies  that  the  words  ^  Well  considered  not  to  open 
oposision  gallery  in  Bangor.'  ^  We  set  our  hand  and  seal  this 
fifteenth  day  of  July,  1889,'  and  the  seals  were  in  the  agreement 
when  he  signed  it.  .  .  . 

"  The  defendant  does  not  anywhere  swear  positively  that  the 
words  in  dispute  were  not  in  the  agreement  when  it  was  signed 
by  him.  The  plaintiff  testifies  on  this  point  that  ^  no  changes 
had  been  made  to  the  agreement  since  it  was  signed.'  .  .  . 

"The  appearance  of  the  writing  itself  shows  nothing  that 
would  indicate  any  alterations  or  interlineations  or  additions, 
and  the  whole  agreement  appears  to  have  been  written  at  the 
same  time,  with  the  same  pen  and  ink  as  the  signatures  and 
seab.  The  master,  therefore,  cannot  sustain  the  denial  of  the 
defendant,  and  finds  as  a  fact  that  the  disputed  words  were  in 
the  agreement  when  the  defendant  signed  it. 

"  In  pursuance  of  this  agreement  Frank  Stofflet  entered  the 
photograph  gallery  of  Thomas  J.  Stofflet  and  was  instructed 
by  the  plaintiff  in  the  business  of  photography  until  he  was,  in 
the  opinion  of  his  instructor,  sufficientiy  proficient  in  the  busi- 
ness to  conduct  it  alone,  receiving  during  this  apprenticeship 
one  half  the  profits  of  the  business. 

"After  about  three  months,  Thomas  J.  Stofflet  went  to 
Muncy,  Pa.,  leaving  Frank  Stofflet  in  entire  charge  of  the 
Bangor  photograph  gallery  and  business. 

"  About  Jan.  1,  1890,  or  '  just  after  the  holidays,'  as  the  tes- 
timony is,  Thomas  J.  Stofflet  returned  to  Bangor,  and  soon 
after  that  Frank  Stofflet,  by  a  mutual  and  amicable  arrange- 
ment, retired  from  the  Bangor  business,  taking  one  half  of  the 
stock  and  subsequently  receiving  one  half  the  amount  of  ac- 
counts due  the  firm  as  tliey  were  paid  in  by  various  parties. 
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"  Some  time  in  the  early  spring  of  1890,  Frank  Stofflet  opened 
a  photograph  gallery  in  Stroudsburg,  Pa.,  and  from  there  went 
to  several  other  towns,  and  finally  opened  his  gallery  in  Bangor 
some  time  in  the  early  part  of  the  year  1892,  in  opposition  to 
Thomas  J.  Stofflet,  and  has  continued  the  business  there  up  to 
the  present  time." 

The  master,  citing  10  A.  &  E.  Ency.  L.  948,  944 ;  Bisph. 
Eq.  §  228 ;  2  High.  Inj.  §  1167 ;  Hall's  Ap.,  60  Pa.  468 ;  Mo- 
Clurg's  Ap.,  58  Pa.  58 ;  Smith's  Ap.,  118  Pa.  579 ;  Allison  & 
Evans's  Ap.,  77  Pa.  227 ;  Moore  v.  Colt,  127  Pa.  290 ;  Brew- 
ing Co.  V.  McCann,  118  Pa.  814,  reported  in  favor  of  plaintiff. 

The  court,  in  an  opinion  by  ScHinrLEE,  P.  J.,  sustained  ex- 
ceptions to  the  master's  report  on  the  ground  that  the  contract 
was  too  uncertain  to  invoke  the  aid  of  a  court  of  equity,  citing 
Harkinson's  Ap.,  78  Pa.  204 ;  Hall's  Ap.,  60  Pa.  468.  A  de- 
cree was  entered  dismissing  the  bill. 

JSrror  assigned  was  the  dismissal  of  the  biU. 

G.  W.  Mackey^  S.  A,  Mackey  with  him,  for  appellant,  cited : 
Paxson's  Ap.,  106  Pa.  429;  Erwin's  Ap.,  20  W.  N.  278;  Nav. 
Co.  V.  Moore,  2  Whart.  491 ;  Smith's  Ap.,  118  Pa.  679;  AUi- 
son  &  Evans's  Ap.,  77  Pa.  221;  Masson's  Ap.,  70  Pa.  26; 
Moore  v.  Colt,  127  Pa.  290 ;  Brewing  Co.  v.  McCann,  118 
Pa.  314. 

A.  C.  LaBarrey  for  appellee,  cited :  Smith  v.  Ankrim,  18  S. 
&  R.  40;  Ballou  v.  March,  188  Pa.  64;  Hammer  v.  MoEl- 
downey,  46  Pa.  886 ;  Eerr  on  Fraud,  441 ;  Waterman  on  Spec. 
Perf .  §  152 ;  R.  R.  v.  Babcock,  8  Cush.  280 ;  2  Pomeroy's  Eq. 
§  860 ;  Manser  v.  Back,  81  Ch.  R.  447 ;  Wistar's  Ap.,  80  Pa. 
484;  Bispham's  Equity,  §  228;  Keeler  v.  Taylor,  53  Pa.  469; 
Hall's  Ap.,  60  Pa.  463 ;  Harkinson's  Ap.,  78  Pa.  204 ;  Weaver 
v.  Shenk,  154  Pa.  206  ;  Atwood  v.  Cobb,  26  Am.  Deo.  661. 

Opinion  by  Mb.  Chief  Justice  Steebbtt,  March  26, 1894: 

There  is  no  controversy  as  to  the  general  facts  of  this  case. 

They  are  fully  presented  in  the  report  of  the  learned  master, 

and  need  not  be  repeated.     The  controlling  question  is  as  to 

the  proper  construction  of  the  agreement  executed  by  the  parties 
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on  July  15, 1889.  It  was  construed  by  the  master  as  contain- 
ing,  in  the  concluding  clause  thereof,  a  covenant  on  the  part 
of  the  defendant  not  to  open  an  opposition  gallery  in  the  bor- 
ough of  Bangor.  He  also  found  that  defendant  had  broken 
said  covenant,  and  that  by  reason  thereof  plaintiff  had  sustained 
damages  to  the  amount  of  one  hundred  and  twenty-five  dollars. 
He  therefore  recommended  a  decree  restraining  defendant  from 
engaging  in  or  carrying  on  the  business  of  photography  in  said 
borough,  and  ordering  him  to  pay  plaintiff  the  damages  afore- 
said and  costs. 

In  disposing  of  the  three  exceptions  to  the  master's  report, 
the  learned  president  of  the  common  pleas  came  to  a  different 
conclusion,  and  substantially  held  that  the  phraseology  of  the 
contract  is  of  doubtful  meaning,  and  the  alleged  covenant  is 
too  uncertain  in  its  provisions  to  justify  the  issuance  of  an  in- 
junction, etc.  In  his  opinion  he  says :  ^'  If  we  were  under  a 
compulsion  to  have  an  opinion  on  the  subject,  as  the  master 
seems  to  have  felt  himself  to  be,  we  would  probably  reach  the 
same  conclusion  reached  by  him;  but  we  recognize  no  such 
compulsion,  and,  even  if  we  did,  the  fact  would  still  remain 
that  the  meaning  of  the  language  used  is  doubtful.  This  is 
fatal  under  all  the  authorities.  The  bill  must  therefore  be 
dismissed.''  He  accordingly  sustained  the  exceptions  to  the 
master's  report  and  dismissed  the  bill  with  costs.  Hence  this 
appeal. 

It  is  not  our  purpose,  nor  is  it  at  all  necessary,  to  consider 
at  length  the  several  provisions  of  the  agreement.  It  is  inar- 
tificially  drawn,  evidently  not  by  a  professional  hand.  In  ar- 
rangement, grammar,  orthography,  etc.,  it  is  certainly  not  up 
to  the  highest  standard  of  excellence ;  but,  notwithstanding 
all  that,  we  think  the  intention  of  the  parties  thereto  can  be 
fairly  and  accurately  gathered  from  the  language  employed  by 
them.  The  agreement  was  executed  July  15,  1889.  On  the 
terms  therein  stated,  the  plaintiff,  who  owned  the  gallery  and 
had  been  engaged  in  the  business  of  photography  for  several 
years,  agreed  to  stock  and  furnish  the  same  with  all  necessary 
appliances  for  the  proper  operation  thereof,  and  to  teach  de- 
fendant, free  of  charge,  the  art  or  trade  of  photography  until 
he  became  sufficiently  versed  in  the  business  to  conduct  it  him- 
self.    Both  parties  were  to  share  in  the  profits  of  the  joint 
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business  which  was  to  continue  until  July  1,  1890.  K,  for 
satisfactory  reasons,  defendant  wished  to  withdraw  from  the 
partnership  arrangement  on  the  1st  of  April,  1890,  he  should 
have  the  privilege  of  doing  so.  The  agreement  then  concludes 
thus :  "  Also  under  the  same  considei*ation  said  Thomas  J. 
StoflBet  wishing  to  take  charge  of  the  aforesaid  gallery  the  first 
of  April  next  himself,  he  shall  be  privileged  to  do  so  and  the 
said  Fi*ank  StoflBet  shall  peacefully  withdraw  to  the  above 
agreement  well  considered  not  to  open  oposision  gallery  in 
Bangor.     We  set  our  hands  and  seals  this  15th  day  of  July 

1889.  Thomas  J.  Stofplbt,     [seat.] 

"  Frank  Stofflet."         [seal] 

The  clause  immediately  preceding  the  last  sentence  above 
quoted  provided  for  the  withdrawal  of  the  defendant,  if  for  sat- 
isfactoiy  reasons  he  wished  to  do  so.  Then  follows  the  provi- 
sion for  plaintiffs  resumption  of  the  gallery  on  the  fii-st  of  A  pril^ 

1890,  in  case  he  wished  to  do  so,  and  the  peaceable  withdrawal 
of  defendant  from  the  contract  relation  created  by  the  agree- 
ment. While  the  words,  "  well  considered  not  to  open  oposi- 
sion gallery  in  Bangor,"  with  which  the  agreement  concludes, 
are  not  as  well  chosen  as  they  might  have  been,  they  are  mani- 
festly applicable  to  the  defendant  alone.  In  the  light  of  the 
agreement,  as  a  whole,  they  obviously  mean  that  after  the  con- 
tract relation  ceased,  as  provided  in  the  agreement,  either  by 
the  act  of  one  of  the  parties  or  by  expimtion  of  time  limited, 
the  defendant  would  not  commence  and  carry  on  the  business 
of  photography  in  the  borough  of  Bangor  in  opposition  to  plain- 
tiflF,  his  instructor.  The  defendant  recognizing  the  fact  that 
the  words  above  quoted  referred  to  himself,  and  could  not  pos- 
sibly refer  to  any  one  else,  undertook  to  say  that  they  were  not 
in  the  agreement  when  it  was  executed.  The  master  rightly 
decided  that  contention  against  him.  It  was  unsupported  by 
anything,  save  his  own  testimony,  and  very  feebly  by  that. 

Without  further  comment,  we  think  the  agreement  in  ques- 
tion was  rightly  construed  by  the  master,  and  that  neither  of 
the  exceptions  to  his  report  should  have  been  sustained.  It 
therefore  follows  that  the  decree  dismissing  the  bill  should  be  re- 
versed, the  exceptions  to  the  master's  report  dismissed,  and  said 
report  confirmed ;  all  of  which  is  accordingly  done.  And  it  is 
now  adjudged  and  decreed  that  the  defendant,  Frank  Stoiflet, 
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be  enjoined  from  conducting  or  maintaining  a  photograph  gal- 
lery within  the  limits  of  the  borough  of  Bangor ;  that  he  pay  to 
the  plaintiflF,  Thomas  J.  StofBet,  the  sum  of  one  hundred  and 
twenty-five  dollars,  damages  for  breach  of  the  contract  set  forth 
in  the  bill,  and  that  he  pay  the  costs,  including  the  costs  of  this 
appeal. 


McCleary  v.  Frantz,  Appellant. 

Negligence — Shifting  meamre  of  duty— Question  for  jury — Negligent 
shooting. 

Where  th^  standard  of  duty  is  vanable  and  shifts  with  the  facts  developed 
on  the  trial,  it  is  a  question  of  fact  for  the  jury  to  determine  under  the  cir- 
cumstances, whether  a  reasonable  and  proper  degree  of  care  was  exercised. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  the  al- 
leged negligent  firing  of  a  shotgun,  it  is  proper  to  submit  the  case  to  the 
jury  where  there  is  evidence  that  plaintiff  and  defendant  and  two  other 
persons  went  hunting ;  that  they  discussed  the  danger  of  four  persons  hunt- 
ing together ;  that,  after  the  discussion,  three  of  the  pai1y,  leaving  plaintiff 
behind,  crossed  a  ridge,  over  which  plaintiflf  would  have  to  go  in  order  to 
rejoin  them ;  and  that  defendant,  having  stirred  up  a  rabbit,  turned  and 
shot  his  gun  backward  towards  the  crest  of  the  hill,  just  as  plaintiff  was 
about  to  cross  it,  thereby  wounding  him. 

Argued  March  8,  1894.  Appeal,  No.  867,  Jan.  T.,  1894,  by 
defendant,  Samuel  O.  Frantz,  from  judgment  of  C.  P.  Frank- 
lin Co.,  Dec.  T.,  1889,  No.  79,  on  verdict  for  plaintiff,  Harry 
McCleary.  Before  Stbrrett,  C.  J.,  Grben,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries  caused  by  alleged  negligence 
of  defendant  in  firing  shotgun. 

At  the  trial,  it  appeared  that  plaintiff,  in  company  with  de- 
fendant and  two  other  persons,  started  out  from  Waynes'boro 
on  a  gunning  expedition.  While  on  their  way  to  the  hunting 
ground,  they  discussed  the  danger  of  four  persons  hunting  to- 
gether, and  the  importance  of  their  keeping  together.  They 
finally  reached  the  edge  of  a  woods  near  a  hill.  Three  of 
the  party,  including  defendant,  proceeded  eastward  up  the 
ascent  of  the  hill,  and  crossed  its  crest  and  disappeared  on 
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the  other  side.  Plaintiff  remained  behind,  saying  that  he 
would  hunt  there  a  little  while  and  join  them  later.  It  was 
understood  that  in  their  courae  they  were  to  keep  bearing  to- 
wards Blue  Rock  schoolhouse.  About  the  time  the  three  passed 
up  the  hill,  plaintiff  started  in  a  southerly  direction  through 
the  woods  on  a  line  somewhat  parallel  with  the  line  which  the 
three  took  after  they  had  crossed  the  hill  and  were  out  of  his 
sight.  In  a  few  moments  he  changed  his  purpose  and  under- 
took to  rejoin  his  comrades  who  had  passed  over  the  crest*  of 
the  hill.  As  he  approached  the  crest  of  the  hill,  a  gun  was  dis- 
charged by  one  of  the  party  of  three  who  had  advanced  over 
the  hill  and  who  were  not  in  sight.  Immediately  after  another 
gun  was  discharged.  The  second  discharge  was  from  a  gun  in 
the  hands  of  defendant.  These  shots  were  directed  at  a  rabbit 
which  had  been  raised  by  the  party.  When  the  second  shot 
was  fired  the  rabbit  had  reached  the  crest  of  the  hill.  Plain- 
tiff's head  and  shoulders  were  both  in  range  of  the  gun  at  the 
time  it  was  fired.  The  shot  killed  the  rabbit  and  part  of  the 
load  struck  plaintiff  in  the  face,  causing  the  loss  of  one  eye, 
and  physical  injury  in  other  respects. 

Defendant's  points  were  among  others  as  follows : 

^^2.  Even  if  the  jury  believe  the  defendant  fired  the  shot 
which  struck  the  plaintiff,  yet  if  at  the  time  the  shot  was  fired 
the  defendant,  by  reason  of  the  growth  of  grass  and  weeds  on 
the  summit  of  the  hill,  could  not  see  the  plaintiff,  their  verdict 
must  be  for  the  defendant.  Answer:  This  point  I  refuse.  I 
leave  it  for  you  to  say  under  the  circumstances  of  the  case 
whether  or  not  the  defendant  exercised  the  care  requii-ed  by 
law,  in  other  words  whether  or  not  he  wfls  guilty  of  contribu- 
tory negligence."  [1] 

^^  8.  The  plaintiff  according  to  his  own  testimony  having  been 
warned  of  the  nearness  of  the  other  members  of  the  party  by 
his  hearing  the  first  shot  fired  and  having  done  nothing  to  warn* 
them  of  his  presence,  or  to  avoid  the  danger  to  himself  from 
further  shooting  was  guilty  of  contributory  negligence  and  can- 
not recover.  Answer :  I  refuse  to  affirm  that  proposition.  It 
is  a  matter  for  you  to  determine  whether  it  was  his  duty  to  drop 
or  give  some  signal  of  alarm."  [2] 

^^  4.  The  plaintiff  having  separated  himself  from  the  other 
members  of  the  hunting  party,  and  having  seen  them  pass  out 


Digitized  by 


Google 


McCLEARY  v.  FRANTZ,  AppeUant.  687 

1894.]  Points — ^Argoments. 

of  sight  over  the  hill,  from  beyond  which  they  could  not  see 
him,  owing  to  the  conformation  of  the  ground  and  where  he 
must  have  known  that  they  would  be  likely  to  use  their  guns, 
was  bound  to  use  precaution  in  approaching  the  summit  and 
until  he  had  again  brought  himself  fully  within  their  view,  and 
having,  according  to  his  own  testimony,  gone  up  towards  the 
summit,  without  looking  for  the  others  and  without  making  any 
effort  to  inform  them  of  his  approach,  was  guilty  of  contribu- 
tory negligence  and  cannot  recover.  Annoer :  I  refuse  to  af- 
firm that  proposition.     The  facts  are  wholly  for  you."  [8] 

"  6.  Even  if  the  jury  should  find  that  the  shot  from  the  de- 
fendant's gun  struck  the  plaintiff  and  that  the  defendant  was 
guilty  of  negligence  in  shooting  at  the  time  and  place  that  he 
did  shoot,  the  plaintiff  and  the  defendant  being  members  of  the 
same  hunting  party,  they  must  also  find  that  it  was  negligence 
on  the  part  of  the  plaintiff  to  be  at  the  place  he  was  when  the 
shot  was  fired  and  the  accident  was  the  result  of  their  concur- 
rent negligence  and  there  can  be  no  recoveiy.  An$wer :  I  re- 
fuse that  proposition.  That  does  not  correctly  express  the 
law."  [4] 

Verdict  and  judgment  for  plaintiff  for  #800. 

Errors  assigned  were  (1-4)  instructions,  quoting  them. 

W.  Bush  Qillan,  Charles  Walter  and  A,  F.  ffostetter  with 
him,  for  appellant,  cited :  Fox  v.  Borkey,  126  Pa.  168 ;  Gerity 
V.  Haley,  29  W.  Va.  98;  Butcher  v.  R.  R.,  18  L.  R.  An.  623; 
Cooley  on  Torts,  673 ;  Erie  v.  Magill,  101  Pa.  616  ;  Harris  v. 
Clinton,  64  Mich.  447 ;  Centralia  v.  Krouse,  64  111.  19 ;  Mar- 
ble V.  Worcester,  4  Gray,  396;  Simpson  v.  Hand,  6  Whart. 
321 ;  Wynn  v.  AUard,  5  W.  (&  S.  624;  R.  R.  v.  Enches,  127 
Pa.  316. 

0.  C.  Bowers^  N.  Bruce  Martin^  with  him,  for  appellee,  cited : 
Ry.  V.  Kane,  44  Leg.  Int.  27;  R.  R.  v.  Coon,  111  Pa.  440; 
Schum  V.  Penna.  R.  R.,  107  Pa.  8;  McKee  v.  Bid  well,  74  Pa. 
218 ;  Neslie  v.  Ry.,  113  Pa.  300 ;  R.  R.  v.  McElwee,  67  Pa. 
311 ;  Johnson  v.  R.  R.,  70  Pa.  367  ;  Ry.  v.  Pearson,  72  Pa.  169 ; 
Crissey  v.  Ry.,  76  Pa.  83 ;  Ry.  v.  Henrice,  92  Pa.  431 ;  R.  R. 
v.  Horst,  110  Pa.  226;  R.  R.  v.  Layer,  112  Pa.  414;  R.  R.  v. 
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Jones,  128  Pa.  308 ;  Steam  Co.  v.  Gardner,  126  Pa.  80 ;  Town- 
ship V.  Gi-aver,  125  Pa.  24. 

Per  Curiam,  March  26, 1894: 

In  view  of  the  testimony,  this  was  clearly  a  case  for  the  ex- 
clusive consideration  of  the  jury  on  the  questions  of  negligence 
and  contributory  negligence.  Belonging,  as  it  does,  to  that 
large  class  of  personal  injury  cases,  wherein  the  standard  of 
duty  is  variable  and  shifts  with  the  facts  developed  on  the  trial, 
it  became  a  question  of  fact  for  the  jury  to  determine  whether, 
in  the  circumstances,  a  reasonable  and  proper  degree  of  care 
was  exercised.  The  case  was  accordingly  submitted  to  the 
jury  by  the  learned  president  of  the  common  pleas  in  a  clear 
and  concise  charge  in  which  they  were  fully  and  accurately 
instructed  as  to  the  law  applicable  to  every  phase  of  the  testi- 
mony. We  find  no  error  in  either  of  the  rulings  complained 
of  in  the  specifications. 

Judgment  affirmed. 


Landon  v.  Brown.     Betts's  Appeal. 

160        538         Deedr—CondUionaldelivery^Escrow. 

20  SC  *  50         Where  the  futui*e  delivery  of  a  deed  is  merely  to  await  the  lapse  of 
I  ICO        638l    time,  or  the  happening  of  some  contingency,  and  not  the  performance  of 
L    ^"L^  ^^1     any  condition,  it  will  be  deemed  the  grantor's  deed  presently ;  but  where 
the  future  delivery  depends  upon  the  payment  of  money,  or  the  perform- 
ance of  some  other  condition,  it  will  be  deemed  an  escrow. 

Where  in  such  a  case  the  grantee  obtains  possession  of  the  deed  with- 
out performing  the  condition,  he  acquires  at  the  most  but  a  voidable  title 
to  the  lands  described  in  the  deed. 

DelU)ery  in  e$crotv—Time  when  deed  takes  effect. 

In  general,  when  an  instrument  is  delivered  as  an  escrow  to  a  third  per- 
son to  be  delivered  to  the  grantee  on  a  future  event,  it  is  not  the  deed  of 
the  gi'antor  until  the  second  delivery ;  but  relation  back  to  the  first  deliv- 
ei7  is  sometimes  allowed  in  cases  of  necessity  to  avoid  injury  to  the  op- 
eration of  the  deed  from  events  happening  between  the  first  and  second 
delivery. 

A  father  executed  a  deed  to  his  son,  and  delivered  it  to  a  third  person 
to  be  held  in  escrow  until  the  son  should  have  paid  the  grantor's  debts. 
After  the  father's  death,  the  son  obtained  possession  of  the  deed  without 
having  paid  the  debts.  Held,  that  there  was  no  relation  back  so  as  to  vest 
title  in  the  son  at  the  date  of  deliveiy  in  escrow. 
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Judgmenl^Itevival--Deed. 

An  owner  of  lands  subject  to  a  judgment  executed  a  deed  for  the  lands 
to  his  son,  and  delivered  the  deed  to  a  third  person  to  hold  until  all  the 
debts  of  the  grantor  had  been  paid  by  the  son.  In  his  will  he  further 
directed  that  the  deed  should  not  be  delivered  to  his  son  until  the  debts 
were  paid.  After  the  grantor^s  death,  the  son  obtained  possession  of  the 
deed  without  having  paid  the  debts,  and  subsequently  signed  an  amicable 
scire  facias  to  revive,  as  terre  tenant,  and  also  as  executor  of  his  father. 
Held^  (1)  that  the  son  took  the  land  tmder  the  deed,  and  not  under  the 
will ;  (2)  that  the  title  which  ho  took  was  a  voidable  one ;  (3)  that  the 
amicable  scire  facias  operated  to  continue  the  judgment  against  the  land. 

Bevival  of  judgmefU—IdentificcUion — RecUdU^Practioe. 

In  order  to  continue  the  lien  of  a  judgment,  a  scire  facias  to  revive 
must  correctly  i-ecite  the  original  judgment  and  substantially  identify  it 
as  to  parties,  date  and  amount. 

Argued  March  12, 1894.  Appeal,  No.  177,  July  T.,  1893,  by 
N.  N.  Betts,  cashier,  subsequent  execution  creditor,  from  order 
of  C.  P.  Bradford  Co.,  Feb.  T.,  1892,  Nos.  814  and  815,  dis- 
tributing proceeds  of  sheriffs  sale  of  realty,  in  suit  of  Geo.  Lan- 
don  V.  James  B.  Brown,  executor  of  A.  R.  Brown,  deceased,  and 
George  Brown,  terre  tenant.  Before  Stbrbbtt,  C.  J.,  Green. 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Exceptions  to  auditor's  report  distributing  proceeds  of  sher- 
iff's sale  of  real  estate.    Before  Peck,  P.  J. 

The  auditor,  F.  E.  Beers,  Esq.,  reported  as  follows : 

"  FINDINGS  OP  PACTS. 

"  From  the  evidence  the  auditor  finds  the  following  facts : 

"  1.  The  fund  for  distribution  is  $2,585,  raised  by  sheriff's 
sale  of  lands  formerly  of  A.  R.  Brown,  late  of  the  township  of 
Herrick  in  the  county  of  Bradford,  as  follows  :  |2,275  of  said 
fund  was  raised  by  sale  of  certain  lands  mentioned  in  the  will 
of  the  said  A.  R.  Brown,  deceased,  as  the  Jones  and  Orshalt 
farms,  and  the  balance  of  $260  being  raised  by  the  sale  of  about 
fifteen  acres  of  the  BoUes  farm  named  therein. 

"  2.  That  the  said  A.  R.  Brown  died  testate  on  or  about 
Nov.  26, 1888,  having  made,  on  Jan.  18, 1888,  his  last  will  and 
testament,  and  on  May  14,  1888,  a  codicil  thereto,  a  copy  of 
which  will  and  codicil  is  attached  to  this  report. 

"8.  In  said  will  the  decedent  appointed  as  his  executors 
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John  J.  Andei-son,  George  Brown  and  James  B.  Brown,  and 
after  the  death  of  the  said  A.  R.  Brown,  to  wit :  on  Feb.  6, 
1884,  George  Brown,  one  of  the  within  named  executors  pro- 
duced said  will  before  Hon.  James  H.  Webb,  then  register  of 
wills  of  Bradford  county,  and  the  same  was  duly  proved  by  J. 
J.  Anderson  and  George  Landon,  the  subscribing  witnesses 
thereto.  It  is  admitted  by  the  claimants  before  the  auditor 
that  said  witnesses  were  actually  sworn  by  said  register  but 
that  by  mistake  or  omission  he  did  not  sign  the  jurat,  but  tliat 
said  will  was  filed  and  indorsed  by  said  register  as  admitted  to 
probate  on  Feb.  6, 1884.  It  is  also  admitted  that  the  neglect 
of  said  register  to  sign  the  jurat  was  not  discovered  until  the 
month  of  November,  1891,  when  said  will  was  again  probated 
before  Charles  M.  Hall,  then  register  of  wills  of  said  county. 

'^  4.  At  the  time  of  the  filing  of  said  will,  to  wit :  on  Feb.  6, 
1884,  no  letters  testamentary  were  giunted,  but  it  appears  from 
the  testimony  of  George  Brown  before  the  auditor  that  he  acted 
in  the  capacity  of  executor  of  his  father's  estate  to  some  extent, 
by  paying  the  funeral  expenses  of  the  decedent,  although  no 
letters  were  issued  to  hiip.  When  said  will  was  probated  be- 
fore Charles  M.  Hall,  register,  on  Nov.  28, 1891,  the  said  George 
Brown  declined  to  take  out  letters  upon  said  estate,  and  said 
letters  were  duly  issued  to  James  B.  Brown,  one  of  the  execu- 
tors named  in  said  will. 

"6.  That  the  said  A.  R.  Brown,  prior  to  his  death,  conveyed 
to  his  son,  George  Brown,  by  deed  dated  April  6, 1881,  and  ac- 
knowledged Feb.  16,  1882,  the  BoUes  farm  of  118  acres  and 
82  perches,  from  the  sale  of  about  15  acres  of  which  $260  of  the 
fund  for  distribution  was  realized ;  said  deed  being  recorded  on 
Feb.  23, 1884,  in  Bradford  county. 

**  6.  The  said  A.  R.  Brown  also  executed  a  deed  dated 
April  6, 1881,  and  acknowledged  Feb.  16, 1882,  conveying  to 
his  son,  George  Brown,  what  was  known  as  the  Jones  and  Or- 
shalt  farms,  from  the  sale  of  which  $2,275  of  the  fund  for  dis- 
tribution was  raised.  The  deed  was  recorded  March  28,  1885, 
in  Bradford  county.  In  the  opinion  of  the  auditor  there  is  a 
suflBciency  of  evidence  to  rebut  the  presumption  of  the  deliv- 
ery of  this  deed,  and  to  warrant  the  finding  that  the  same  was 
deposited  with  the  wife  of  the  grantor,  Mary  Brown,  to  be  de- 
livered to  the  gfrantee,  George  Brown,  upon  his  performing  cer- 
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tain  conditions.  In  the  last  will  and  testament  of  the  said  A. 
R.  Brown  we  find  the  following :  'All  my  honest  debts,  liabili- 
ties whatsoever  nature  they  may  be  shall  be  paid  by  my  son, 
[George  Brown,  according  to  an  arrangement  heretofore  made, 
as  follows,  to  wit :  I  have  heretofore  made  unto  him  a  deed  of 
the  BoUes  farm,  the  Jones  farm  and  Orshalt  farm,  for  which 
he  the  said  George  Brown  shall  satisfy  all  honest  claims  that 
may  come  against  me,  or  unsettled  matters  before  the  first  day 
of  April,  1882.  When  all  those  matters  are  adjusted  and  sat- 
isfied then  a  certain  deed  of  the  Jones  and  Orshalt  farm  shall 
be  given  up  to  him.' 

^'  In  the  codicil  attached  thereto,  as  follows :  *  My  son,  George 
Brown,  is  not  to  have  possession  of  the  Orshalt  farm  mentioned 
above  until  all  debts,  demands  and  unsettled  matters  against 
me  are  fully  adjusted  and  cancelled  by  him.  When  this  done 
the  deed  for  the  Jones  and  Orshalt  lands  shall  be  delivered  to 
him  by  my  wife,  with  whom  said  deed  is  deposited.' 

*'  It  is  evident  that  the  payment  of  the  debts  of  the  said  A. 
R.  Brown  was  made  a  condition  precedent  to  the  delivery  of 
the  deed  for  the  Jones  and  Orshalt  farms,  and  this  condition 
was  never  performed  by  the  said  George  Brown,  or  at  least  only 
partly  performed,  as  the  so-called  '  Landon  judgements '  were 
not  paid.  George  Brown,  however,  on  or  about  March  28, 
1885,  obtained  possession  of  said  deed,  in  what  manner  the  ev- 
idence presented  before  the  auditor  does  not  show,  and  had  the 
same  recorded  as  aforesaid,  on  March  28, 1885. 

*'  7.  One  of  the  judgments  in  favor  of  George  Landon  was 
originally  entered  April  24,  1877,  by  Julia  C.  Stiles,  plaintiff, 
against  Cyrus  Avery  and  A.  R.  Brown,  to  No.  1857  May  term, 
1877,  in  the  Court  of  Common  Pleas  of  Bradford  county,  and 
was  assigned  to  George  Landon,  by  an  assignment  filed  Feb.  2, 
1880.  This  judgment  was  revived  by  an  amicable  scire  facias 
filed  April  12,  1882,  against  A.  R.  Brown  and  George  Brown, 
terre  tenant,  to  No.  659  May  term,  1882.  An  amicable  scire 
facias  to  revive  this  judgment  and  continue  the  lien  thereof 
was  filed  March  18,  1887,  against  George  Brown,  terre  tenant 
and  executor  of  A.  R.  Brown,  deceased,  to  No.  407  May  term, 
1887.  A  scire  facias  to  revive  this  judgment  was  issued  Feb.  25, 
1892,  against  George  Brown,  terre  tenant,  and  George  Brown, 
executor  of  A.  R.  Brown,  deceased,  to  No.  246  May  term. 
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1892,  and  was  returned  served  by  the  sheriff,  Feb.  17,  1892,  on 
George  Brown,  terre  tenant,  and  George  Brown,  executor  of 
A.  R.  Brown,  deceased.  A  scire  facias  to  revive  judgment  and 
continue  lien  ^et  quare  executionem  non,'  of  No.  659  May 
term,  1882,  was  also  issued  Jan.  18,  1892,  against  James  B. 
Brown,  executor  of  A.  R.  Brown,  deceased,  and  George  Brown, 
T.  T.,  to  No.  314  Feb.  term,  1892,  and  was  returned  served 
by  the  sheriff,  Jan.  15,  1892,  on  James  B.  Brown,  executor 
of  A.  R.  Brown,  and  on  George  Brown,  terre  tenant,  Jan.  29, 
1892.  On  April  5,  1892,  judgment  was  entered  in  favor  of 
plaintiff  and  against  James  B.  Brown,  executor  of  A.  R.  Brown, 
deceased,  and  George  Brown,  T.  T.,  for  $1,070  with  interest 
from  April  5,  1892. 

"  8.  The  other  judgment  in  favor  of  George  Landon  was 
originally  entered  June  29,  1877,  by  him  as  plaintiff,  against 

A.  R.  Brown  and  George  Brown,  to  No.  650  Sept.  term,  1877. 
This  judgment  was  revived  by  amicable  scire  facias  filed  April  12, 
1882,  against  A.  R.  Brown  and  George  Brown  to  No.  660  May 
term,  1882.  An  amicable  scire  facias  to  revive  this  judgment 
and  continue  the  lien  thereof  was  filed  March  18, 1887,  against 
George  Brown  and  George  Brown,  T.  T.  and  executor  of  A.  R. 
Brown,  deceased,  to  No.  408  May  term,  1887.  A  scire  facias 
to  revive  this  judgement  was  issued  Feb.  25, 1892,  against  George 
Brown,  George  Brown,  terre  tenant,  and  George  Brown,  exec- 
utor of  A.  R.  Brown,  deceased,  to  No.  247  May  term,  1892, 
and  was  returned  served  by  the  sheriff,  Feb.  27, 1892,  on  George 
Brown,  George  Brown,  terre  tenant,  and  George  Brown,  exec- 
utor of  A.  R.  Brown,  deceased.  A  scire  facias  to  revive  judg- 
ment and  continue  lien  *  et  quare  executionem  non '  of  No.  660 
May  term,  1882,  was  also  issued  Jan.  13, 1892,  against  James 

B.  Brown,  executor  of  A.  R.  Brown,  deceased,  George  Brown, 
and  George  Brown,  T.  T.,  to  No.  815  Feb.  term,  1892,  and 
was  returned  served  by  the  sheriff,  Jan.  15, 1892,  on  James  B. 
Brown,  executor  of  A.  R.  Brown,  and  on  George  Brown,  terre 
tenant,  Jan.  29,  1892.  On  April  5,  1892,  judgment  was  en- 
tered in  favor  of  plaintiff  and  against  James  B.  Brown,  execu- 
tor of  A.  R.  Brown,  deceased,  George  Brown  and  George 
Brown,  terre  tenant,  for  ^1,170.40  with  interest  from  April  6, 
1892. 

"  9.  That  the  taxes  upon  said  lands  were  regularly  levied 
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and  assessed  and  are  unpaid.  That  said  taxes  have  never 
been  returned  to  the  commissioners'  office,  as  required  by  the 
act  of  assembly,  on  or  before  Jan.  1st.  That  the  peraonal  prop- 
erty on  the  land  was  levied  upon  and  sold  before  Jan.  1,  1891, 
and  the  real  estate  levied  upon  soon  afterward. 

^'10.  The  judgment  in  favor  of  the  First  National  Bank  which 
is  presented  to  be  the  fii'st  paid  out  of  the  fund,  was  entered 
to  No.  277  Dec.  term,  1891,  on  Oct.  10, 1891,  to  the  use  of 
N.  N.  Betts,  Cashier,  v.  George  Brown  and  B.  L.  Smith,  and 
the  note  upon  which  judgment  is  entered  is  dated  Dec.  21, 
1889,  and  is  a  collateral  note  for  $16,000,  given  as  security  for 
any  or  all  of  the  present  or  future  indebtedness  of  either  of  us 
to  the  First  National  Bank  of  Towanda,  as  makers  or  indorsers 
of  notes  or  drafts  held  by  it,  or  for  any  advances  made  to  us, 
by  overdrafts  on  our  accounts  or  otherwise. 

^^  11.  It  is  the  opinion  of  the  auditor  upon  mature  considera- 
tion that  the  intention  of  the  testator,  A.  R.  Brown,  was  to 
make  the  legacies  bequeathed  to  Elisha  Brown,  Blanche  Brown 
and  Carrie  Brown  charges  upon  the  Wetmore  farm  and  not 
<;harges  upon  the  Bolles,  Jones  or  Orshalt  farms,  and  the  au- 
ditor so  finds. 

^'  12.  Under  these  facts,  Mr.  R.  A.  Mercur,  representing  the 
First  National  Bank,  claims  that,  by  the  deed  dated  April  6, 

1881,  and  delivered  on  or  about  March  28, 1886,  George  Brown 
itcquired  a  title  to  the  Jones  and  Orshalt  farms  of  95  aci*es  and 
108  acres  and  108  perches,  respectively,  and  that  said  delivery 
related  back  so  as  to  vest  in  him  his  title  to  the  lands  in  ques- 
tion at  the  depositing  with  Mrs.  Brown,  and  before  the  death 
^f  the  grantor,  A.  R.  Brown. 

"  That  the  scire  facias  issued  Jan.  13, 1892,  to  No.  314  Feb. 
term,  1892,  in  favor  of  George  Landon  v.  James  B.  Brown, 
executor  of  A.  R.  Brown,  deceased,  George  Brown,  T.  T.,  to 
revive  and  continue  the  lien  of  judgment  No.  659  May  term, 

1882,  did  not  issue  until  more  than  nine  years  after  the  entry 
of  said  latter  judgment,  and  that  said  scire  facias  did  not  cor- 
rectly recite  the  parties  to  the  original  judgment  it  sought  to 
revive,  and  therefore  did  not  continue  its  lien  against  the  lands 
sold. 

"  That  the  scire  facias  issued  Jan.  13, 1892,  to  No.  316  Feb. 
4»rm,  1892,  in  favor  of  George  Landon  v.  James  B.  Brown, 
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executor  of  A.  R.  Brown,  deceased,  George  Brown  and  George 
Brown,  T.  T.,  to  revive  and  continue  the  lien  of  judgment 
No.  660  May  term,  1882,  filed  AprU  12, 1882,  did  not  issue  until 
more  than  nine  yeai's  after  the  entry  of  said  latter  judgment, 
and  that  said  scire  facias  did  not  correctly  recite  the  parties  to 
the  original  judgment  it  sought  to  revive,  and  therefore  did 
not  continue  its  lien  against  the  lands  sold. 

"^  Also  that  the  scire  facias  issued  Feb.  25, 1892,  to  No.  246 
May  term,  1892,  in  favor  of  George  Landon's  use  v.  George 
Brown,  t^rre  tenant,  and  George  Brown,  executor  of  A.  R. 
Brown,  deceased,  to  revive  and  continue  the  lien  of  judgment 
No.  407  May  term,  1887,  did  not  correctly  recite  the  parties 
to  the  latter  judgment  it  sought  to  revive  and  therefore  did 
not  continue  the  lien  against  the  lands  sold. 

^^  That  these  judgments  therefore  are  not  entitled  to  share  in 
the  distribution  of  the  fund  before  the  auditor. 

^'  Mr.  McPherson  representing  George  Landon  claims  that  the 
delivery  of  the  deed  of  the  Jones  and  Orshalt  farms,  contrary 
to  the  condition  expressed  in  the  last  will  of  the  g^rantor,  did 
not  convey  to  George  Brown  a  title  to  the  lands  sold,  but  that 
he  acquired  the  same  as  an  heir  or  devisee,  and  therefore  the 
Landon  judgments  having  been  liens  on  the  land  sold,  at  the 
time  of  the  death  of  A.  R.  Brown,  it  was  not  necessary  to  keep 
them  revived,  in  order  to  keep  priority  of  lien  over  any  judg- 
ment creditors  of  George  Brown.  But  if  these  judgments  were 
required  to  be  revived,  then  they  have  been  so  kept  revived  as 
to  preserve  their  lien. 

^^  That  even  if  the  title  passed  to  George  Brown,  he  being  a 
defendant  in  both  judgments,  the  judgments  have  been  kept  re- 
vived against  him  and  would  be  entitled  to  be  first  paid  out  of 
the  fund. 

^^  Also  that  if  necessary  George  Landon  could  claim  that  the 
judgments  should  be  first  paid  out  of  the  fund,  on  the  ground 
that  they  were  testamentary  liens. 

"  CONCLUSIONS  OF  LAW. 

"  The  questions  i-aised  are  considered  in  their  order : 
^^If  A.  R.  Brown  in  his  lifetime  had  not  executed  deeds  of 
the  lands  sold  by  the  sheriff  in  this  case,  the  matters  in  dispute 
before  the  auditor  would  have  been  much  less  complicated. 
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"  The  auditor  has  already  found  that  George  Brown  acquired 
'a  good  title  to  the  BoUea  farm  by  deed  delivered,  and  has  found 
it  is  f  1*001  the  sale  of  a  part  of  this  farm  that  $260  of  the  fund 
for  distiibution  was  raised. 

*'  There  is  also  little  or  no  dispute  as  to  the  facts  in  relation 
to  the  alleged  delivery  of  the  deed  of  the  Jones  and  Orshalt 
faims,  from  the  sale  of  which  the  balance  of  the  fund  was  real- 
ized, but  the  question  raised  seems  to  be  whether  these  facts 
are  such  as  would  constitute  a  good  delivery  of  the  deed. 

"  The  auditor  has  found  that  this  deed  was  delivered  to  Mrs. 
Mary  Brown,  to  be  delivered  to  George  Brown  upon  his  per-, 
forming  a  condition  set  forth  in  the  will  of  the  grantor.  This 
deed  is  absolute  upon  its  face,  but  the  will  refers  to  the  deed  in 
such  a  manner  as  to  make  it  in  some  sense  a  part  of  the  will, 
and  is  to  be  taken  in  connection  with  the  will  to  get  at  the  pur- 
pose of  the  gi*antor. 

'^  It  has  been  held  in  a  number  of  cases  that  where  the  future 
delivery  of  a  deed  was  merely  to  await  the  lapse  of  time,  or  the 
happening  of  some  contingency,  and  not  the  performance  of 
any  condition,  it  will  be  deemed  the  grantor's  deed  presently, 
but  where  the  future  delivery  depends  upon  the  payment  of 
money,  or  the  performance  of  some  other  condition,  it  will  be 
deemed  an  escrow. 

^^  To  make  the  delivery  conditional,  it  is  not  necessary  that 
any  express  words  should  be  used  at  the  time ;  the  conclusion 
18  to  be  drawn  from  all  the  circumstances :  Smith  on  Con- 
tracts, 9. 

^^  The  essence  of  delivery  seems  to  be  the  intention  of  the 
parties,  and,  in  the  opinion  of  the  auditor,  there  is  no  doubt  but 
that  A.  R.  Brown  intended  to  make  the  payment  of  his  debts 
a  condition  precedent  to  the  delivery  of  this  deed.  It  is  true 
that  the  recording  of  the  deed  by  the  grantee  is  evidence  from 
which  delivery  may  be  presumed,  but  if  the  will  of  the  grantor 
and  the  evidence  of  George  Brown  are  to  be  considered,  this 
presumption  is  rebutted  and  destroyed.  If  it  were  the  case  of 
bona  fide  purchasers,  stronger  evidence  might  be  required  to 
rebut  the  presumption  of  delivery,  but  there  is  nothing  of  the 
kind  in  this  case,  and  it  is  not  even  claimed  by  the  creditors  of 
George  Brown  that  they  advanced  money  to  him  on  the  faith 
of  his  title  to  the  Jones  and  Orshalt  farms.  This  deed  then  as 
Vol.  clx — 85 
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deposited  with  Mrs.  Mary  Brown  was  an  escrow,  to  be  delivered 
upon  the  performance  of  the  condition  set  forth  in  the  will  of 
the  grantor,  and  the  performance  of  this  condition  was  necessary 
to  make  the  instrument  operative  and  vest  a  complete  title  iu 
George  Brown.  In  Blight  v.  Schenck,  10  Pa.  285,  it  was  held: 
*  A  delivery  to  an  agent  as  an  escrow  and  by  him  delivered  to 
the  grantee  contrary  to  the  condition,  passes  a  title  voidable 
only.'  It  seems  therefore  that  by  the  deliveiy  or  obtaining  pos- 
session of  the  deed  to  the  Jones  and  Oi'shalt  farms  by  George 
Brown  without  performing  the  condition,  he  acquired,  at  the 
.  most,  but  a  voidable  title  to  the  lands  described  therein. 

^*'  It  is  contended,  moreover,  that  the  title  George  Brown  ac- 
quired in  these  farms  became  vested  in  him  at  the  time  of  the 
original  delivery,  that  is,  that  the  deed  took  effect  by  relation 
back  to  the  time  of  depositing  it  as  an  escrow.  Generally  an 
escrow  takes  effect  from  the  second  delivery,  and  is  to  be  con- 
sidered as  the  deed  of  the  party  at  that  time,  but  this  rule  does 
not  apply  when  justice  requires  a  resort  to  fiction.  The  rela- 
tion back  to  the  first  delivery  so  as  to  give  the  deed  effect  from 
that  time  is  allowed  in  cases  of  necessity,  to  avoid  injury  to  the 
operation  of  the  deed  from  events  happening  between  the  first 
and  second  delivery :  Kent's  Com.  454.  Thus  it  was  held  in 
Levengood  v.  Bailey,  1  Woodward,  275  :  '  In  general  when  an 
instrument  is  delivered  as  an  escrow  to  a  third  petson  to  be  de- 
livered to  the  grantee  on  a  future  event,  it  is  not  the  deed  of 
the  grantor  until  the  second  delivery ;  but  this  rule  is  subject 
to  exception  "  founded,"  it  is  said,  "  on  necessity,  ut  res  va- 
leat." ' 

*^  In  the  authorities  cited  to  sustain  this  point,  Stephens  v. 
Kinehart,  72  Pa.  484,  2  Wharton  on  Contracts,  p.  58,  etc.,  there 
seem  to  have  been  no  objections  on  legal  grounds  to  the  ef- 
fectiveness of  the  deed,  as  the  contingency  upon  which  the  deed 
was  to  be  delivered  was  the  death  of  the  grantor,  and  that  hap- 
pening, and  the  deeds  being  delivered  accordingly,  it  was  held 
to  be  a  good  deliveiy  and  to  relate  back  to  the  time  of  first  de- 
positing in  escrow. 

"  The  auditor  cannot  see  the  necessity  for  applying  the  ex- 
ception to  the  general  rule  to  the  case  in  hand.  It  is  true  that 
A.  R.  Brown  died  before  the  delivery  of  the  deed,  but  this  seems 
to  be  the  only  similarity  to  the  cases  cited,  as  the  condition  upon 
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which  Mrs.  Brown  was  to  deliver  this  deed  was  not  performed. 
Although  it  hardly  seems  to  be  material  as  to  the  matter  of  dis- 
tribatiou  of  the  fund,  it  cannot  be  said  that  such  a  delivery  would 
relate  back  so  as  to  vest  what  title  George  Brown  may  have  ac- 
quired in  the  Jones  and  Orshalt  farms  in  him,  at  the  time  of 
the  depositing  of  the  deed  with  Mrs.  Brown. 

"  The  principal  question,  however,  from  which  the  delivery 
of  this  deed  seems  to  have  incidentally  arisen  is  :  Was  it  nec- 
essary to  .revive  the  Landon  judgments  in  order  to  preserve 
their  lien  against  the  lands  sold,  and  if  so,  were  they  so  revived 
as  to  retain  their  priority  of  lien  as  a^inst  George  Brown's 
junior  judgment  creditors  ? 

''  If  A.  R.  Brown  had  died  seized  of  the  land  and  it  had 
descended  or  been  devised  to  George  Brown,  there  can  be  no 
question  but  that  the  Landon  judgments,  being  valid  and  subsist- 
ing liens  at  the  time  of  his  death,  they  would  retain  their  pri- 
ority of  lien  without  revival,  as  it  has  been  well  established 
that  the  lien  of  a  judgment  against  a  decedent  at  the  time  of 
his  death  as  against  his  heirs  and  devisees  is  without  limit,  and 
needs  not  to  be  revived  every  five  years  in  order  to  be  executed 
at  any  time  on  lands  still  held  by  them  :  Shearer  v.  Brinley,  76 
Pa.  800,  and  the  cases  there  cited. 

*^  But  is  George  Brown  such  an  heir  or  devisee  as  made  it 
unnecessary  to  revive  these  judgments  ?  If  A.  R.  Brown  had 
died  intestate  he  would  of  course  have  been  one  of  the  heirs, 
but  A.  R.  Brown  left  a  will  in  which  he  gave  explicit  directions 
as  to  the  disposal  of  his  property,  but  does  not  devise  any  lands 
to  George  Brown.  It  seems  to  have  been  the  testator's  inten- 
tion to  convey  the  lands  in  question  to  George  Brown  by  deed, 
annexing  thereto  a  condition,  and  the  mention  of  these  lands 
in  the  will  is  a  reiteration  of  the  condition  upon  which  the  deed 
was  to  be  delivered,  which  had  previously  been  agreed  upon  at 
the  execution.  In  the  language  of  the  will,  ^according  to  an 
arrangement  heretofore  made  as  follows,  to  wit :  I  having  here- 
tofore made  unto  him  a  deed  of  the  BoUes  farm,  the  Jones  farm 
and  the  Orshalt  farm,  for  which  the  said  George  Brown  shall,' 
etc.,  and  in  the  codicil  thereto  annexed,  '  My  son  George  Brown 
is  not  to  have  possession  of  the  Orshalt  farm  mentioned  above 
until  ....  when  this  done  the  deed  for  the  Jones  and  Orshalt 
lands  shall  be  delivered  to  him,'  etc. 
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^^The  title  George  Brown  acquired  in  these  lands  was  then 
from  the  deeds.  It  would  therefore  seem  necessary  for  the 
Landon  judgments  to  be  revived.  The  auditor  has  found  that 
the  title  George  Brown  acquired  by  the  deliver}'  of  the  deed  to 
the  Jones  and  Oi-shalt  farms  was  a  voidable  one,  but  no  pro- 
ceedings have  been  instituted  to  set  the  deed  aside,  and  the 
said  deed  being  duly  recorded  on  March  28, 1885,  was  construc- 
tive notice  to  George  Landon,  the  plaintiff  in  the  judgments, 
that  George  Brown  was  the  owner  of  the  lands,  and  therefore 
that  the  judgments  should  be  revived  against  him  in  order  to 
preserve  their  lien,  but  have  they  not  been  so  kept  revived 
against  George  Brown  ? 

"  As  has  been  seen,  the  original  judgments  were  revived  by 
amicable  scire  facias  to  No.  659  May  term,  1882,  and  No.  660 
May  term,  1882,  during  the  lifetime  of  A.  R.  Brown,  and  it  is 
from  the  revivals  of  these  judgments  that  the  contention  arises. 

^^  The  records  of  the  common  pleas  show  that  within  five 
years  from  the  entry  of  these  judgments,  viz. :  on  March  18, 
1887,  an  amicable  scire  facias  to  revive  judgment  No.  659 
May  Term,  1882,  was  filed,  and  A.  R.  Brown  having  in  the 
meantime  died,  this  revival  No.  407  May  term,  1887,  was 
signed  *  George  Brown,  T.  T.,  and  executor  of  A.  R.  BrowD, 
deceased.*  [If  George  Brown  had  simply  signed  this  amicable 
scire  facias  as  terre  tenant  it  would  have  been  sufficient  to  have 
revived  the  judgment  against  this  land  of  which  he  was  •the 
alienee.]  [8]  In  Same's  Ap.,  26  Pa.  184,  it  was  held :  *  Where 
land  upon  which  a  judgment  is  a  lien,  has  been  aliened  by  the 
defendant,  an  amicable  revival  of  that  judgment,  by  the  terre 
tenant,  by  an  ag^reement  to  which  the  defendant  is  not  a  party, 
will  continue  the  lien  of  such  judgment  on  the  land.'  The 
court  in  the  opinion  said :  *  If  the  defendant  be  not  a  necessary 
party  to  the  scire  facias,  still  less  is  he  necessary  to  the  amicable 
revival.  Purchasers  from  the  terre  tenant  or  subsequent  in- 
cumbrancers have  nothing  to  complain  of,  for  the  record  is  no- 
tice to  them  that  his  land  is  bound  by  the  judgment.' 

"  The  records  also  show  that  on  March  18, 1887,  an  amicable 
scire  facias  to  revive  judgment  No.  660  May  tei-m,  1882,  wiis 
filed  and  entered  to  No.  408  May  term,  1887,  signed  by  the 
plaintiff,  George  Brown,  George  Brown,  T.  T.,  and  executor 
of  A.  R.  Brown,  deceased.     [Under  the  same  ruling  this  would 
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also  continue  the  lien  of  the  jadgment  sought  to  be  revived,  as 
against  George  Brown.  But  this  judgmept  would  not  only 
operate  as  a  judgment  de  terns,  but  also  as  a  personal  judgment 
against  him,  as  he  is  one  of  the  defendants  in  the  original  judg- 
ment, and  signs  the  revival  in  person  and  also  as  terre  ten- 
ant] [9]  In  Edwards's  Appeal,  66  Pa.  89  (affirmed  in  Beshler's 
Estate,  129  Pa.  268),  it  was  held  that  where  the  original  judg- 
ment was  entered  against  two  and  the  revived  judgment  was 
confessed  by  one  alone :  ^  That  the  judgment  so  confessed  was 
good  against  him  and  sufficient  to  continue  the  lien,  and  nobody 
else  could  complain  and  he  does  not.' 

^'  [There  can  be  no  question  therefore  but  that  the  amicable 
revivals  No.  407  May  term,  1887,  and  408  May  term,  1887, 
continued  the  lien  of  the  Landon  judgments  for  another  term 
of  five  years.]  [10] 

'^  The  lien  of  these  judgments  if  not  revived  would  expire  on 
March  18, 1892,  but  in  the  meantime  on  Feb.  25, 1892,  a  scire 
facias  issued  on  each  judgment  to  revive  and  continue  the  lien. 
These  sci.  fas.  were  duly  returned  served  by  the  sheriff  and  if 
in  regular  form  would  operate  to  continue  the  lien. 

"  The  mere  issue  of  the  sci.  fa.  within  five  years  of  the  ren- 
dition of  the  judgment  continues  its  lien  for  the  period  of  five 
years  from  the  date  of  such  issue,  whether  it  be  served  or  not: 
1  Trickett  on  Liens,  page  266. 

"  We  are,  however,  met  with  the  proposition  that  in  sci.  fa. 
No.  246  May  term,  1892,  issued  to  revive  and  continue  the  lien 
of  judgment  No.  407  May  term,  1887,  the  parties  are  not  cor- 
rectly recited,  and  therefore  it  did  not  revive  and  continue  the 
lien  of  said  judgment.  It  is  no  doubt  the  rule,  often  laid  down, 
that  in  order  to  continue  the  lien  of  a  judgment  a  scire  facias 
to  revive  must  correctly  recite  the  original  judgment  and  sub- 
stantially identify  it,  as  to  parties,  date  and  amount. 

"[Was  it  not  so  identified  in  the  present  instance?  The 
number,  terra  and  amount  in  the  scire  facias  are  identical  with 
the  number,  term  and  amount  in  No.  407  May  term,  1887, 
which  it  pui-ported  to  revive.  The  names  of  the  parties  recited 
are  nearly  identical,  and  the  variance  is  so  slight  that  no  one 
could  possibly  be  misled  by  it.  The  auditor  is  of  the  opinion 
that  it  sufficiently  described  the  original  judgment  and  therefore 
continued  its  lien.]  [11] 
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"  On  Jan.  18, 1892,  the  death  of  A..R.  Brown  was  saggested, 
and  James  B.  Brown  haying  then  taken  out  letters  upon  the 
estate,  his  name  was  substituted  of  record  in  No.  659  May 
term,  1882,  and  No.  660  May  term,  1882,  and  the  two  writs  gf 
scire  facias  et  quare  executionem  non,  No.  814  Feb.  term, 
1892,  and  815  Feb.  term,  1892,  respectively  issued  thereon. 
It  is  also  contended  that  these  soi.  fas.  did  not  correctly  recite 
the  parties  to  the  original  judgments  and  therefore  did  not  con- 
tinue the  lien. 

^'  The  variance  can  be  seen  when  it  is  stated  that  the  judg- 
ment No.  659  May  term,  1882,  was  in  favor  of  ^  Julia  C.  Stiles 
to  use  of  George  Landon  v.  A.  R.  Brown,  George  Brown,  terre 
tenant,*  for  the  sum  of  $1,008.85.  The  recitals  in  the  praocipe 
and  writ  were  '  George  Landon  v.  James  B.  Brown,  executor 
of  A.  R.  Brown,  deceased,  George  Brown,  T.  T.,'  for  the  sum 
of  $961.75. 

"  Judgment  No.  660  May  term,  1882,  was  in  favor  of  *  George 
Landon  v.  A.  R.  Brown  and  Geo.  Brown,*  for  the  sum  of 
$1,108.65 ;  the  recitals  in  the  prsBcipe  of  the  scire  facias  to  re- 
vive were  *  George  Landon  v.  James  B.  Brown,  executor  of  A. 
R.  Brown,  deceased,  George  Brown  and  George  Brown,  T.  T. ; ' 
the  writ  recited  ^  George  Landon  v.  James  B.  Brown,  executor 
of  A.  R.  Brown,  deceased,  George  Brown,  T.  T.,'  for  the  sum 
of  $1,041.26. 

'^  There  does  not  seem  to  be  a  parallel  case  with  the  present 
one  in  the  authorities  cited  to  show  that  this  variance  was  suffi- 
cient to  make  the  identity  of  the  original  judgment  doubtful. 
In  the  opinion  of  the  lower  court  in  Wood  v.  Codding,  affirmed 
in  134  Pa.  91,  it  was  held :  ^  It  is  true  that  a  scire  facials  on  a 
judgment  should  follow  the  original  judgment  in  the  amount, 
date  and  names  of  the  parties,  and  if  there  is  a  failure  or  defect 
in  any  of  these  respects,  on  a  plea  of  nul  tiel  record,  it  is  fatal. 
But  if  that  plea  is  not  made,  and  there  is  a  judgment  obtained, 
it  seems  to  us  that  we  cannot,  collaterally,  set  that  judgment 
aside.  It  may  change,  on  the  scire  facias,  as  to  the  amount,  or 
by  substituting  administrators  or  new  names,  and  if  there  is  a 
substitution  of  new  names,  and  that  objection  is  not  raised  upon 
the  trial  of  the  case,  and  judgment  is  entered,  it  seem  to  us  tiiat 
the  judgment  must  stand.  It  seems  to  us  that  all  that  is  nec- 
essar}'  here  is  to  ascertain  that  there  is  such  an  identity  of  these 
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proceedings  that  one  of  these  judgments  is  a  revival  of  the 
other.' 

^^  [This  seems  to  apply  to  the  present  case.  These  two  writs 
may  not  have  been  as  carefully  drawn  as  they  should  have  been, 
yet  the  auditor  is  of  the  opinion  that  they  sufficiently  point  out 
the  original  judgments.  But  it  was  not  necessary  under  the 
finding  of  the  auditor  to  revive  these  judgments  against  George 
Brown,  as  the  lien  had  been  kept  good  against  the  land  in  his 
hands.]  [12]  It  is  also  alleged  by  the  counsel  for  George  Lan- 
don  that  these  sci.  fas.  were  issued  only  for  the  purpose  of 
execution.  From  an  inspection  of  the  record  it  is  seen  that 
judgment  was  duly  entered  thereon,  by  default,  on  April  6, 1892, 
and  duly  dbcketed  and  indexed.  On  the  same  day  the  lands 
wei'e  levied  upon,  and  on  April  28, 1892,  were  sold. 

^^  [It  seems  evident  that  under  whatever  judgment  the  lands 
were  sold,  these  judgments  would  be  first  entitled  to  be  paid  in 
preference  to  any  subsequent  creditors  of  George  Brown.]  [18] 

^^  [It  is  true  that  the  proceedings  are  somewhat  irregulai*,  but 
it  is  the  rule  that  where  a  judgment  is  attacked  as  erroneous  or 
on  account  of  an  irregularity,  it  must  be  done  at  the  instance  of 
the  defendant  himself,  and  if  he  submits  to  an  execution  under 
it,  others  cannot  object,  except  for  fraud  or  collusion.  The  ir- 
regularity in  this  case  is  not  one  which  could  defeat  the  pay- 
ment of  the  Landon  judgments ;  but,  even  if  this  had  been  so  if 
taken  in  time,  it  is  one  of  which  the  defendants  alone,  who  do 
not  object,  could  have  taken  advantage.]  [14] 

**  There  is  no  doubt  in  the  mind  of  the  auditor  that  A.  R. 
Brown  intended  these  lands  to  pay  the  Landon  judgments,  but 
instead  of  charging  them  directly  with  the  payment  in  his  will, 
he  depended  upon  the  conditional  delivery  of  the  deeds  to  ef- 
fect his  intention,  which,  together  with  th6  attempt  of  the  plain- 
tiff to  be  his  own  lawyer,  has  caused  the  contention  in  this  case. 
He  has  been  diligent  in  keeping  the  judgments  revived;  if 
anything,  there  has  been  perhaps  more  revivals  than  was  nec- 
essarj',  but  [from  whatever  point  the  case  is  considered,  the 
conclusion  is  inevitably  reached  that  the  judgment  creditors  of 
George  Brown  would  not  be  entitled  to  come  in  on  the  fund 
until  the  Landon  judgments  had  been  first  paid.]  "  [15] 

The  Landon  judgments  were  paid  in  full,  leaving  only  a 
small  balance  to  be  applied  to  appellant's  judgment. 
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Exceptions  were  filed  by  appellant  to  the  portions  of  the 
auditor*s  report  inclosed  in  brackets.     Exceptions  dismissed. 

JSrrors  asiigned  were,  among  others,  (8-15)  dismissal  of  ex- 
ceptions, as  above,  quoting  them. 

Rodney  A.  Mercur^  Ulysses  Mercur  with  him,  for  appellant, 
cited :  CoUingwood  v.  Carson,  2  W.  &  S.  220 ;  Cusler  v.  Det- 
terer,  8  W.  &  S.  28 ;  Fursht  v.  Overdeer,  8  W.  &  S.  470 ;  Lit- 
tle V.  Smyser,  10  Pa.  881 ;  Zerns  v.  Watson,  11  Pa.  260 ;  Com. 
y.  Miller's  Admrs.,  8  S.  &  R.  452;  Com.  v.  Mateer,  16  S.  &  R. 
416;  Dowling  v.  McGregor,  91  Pa.  410:  Brown  v.  Webb,  1 
Watts,  411 ;  McKinney  v.  Mehaffy,  7  W.  &  S.  276 ;  Greiiell 
V.  Sharp,  4  Whart.  844;  Richter  v.  Cummings,  60  Pa.  441; 
Dietrich's  Ap.,  106  Pa.  174;  2  Wharton  on  Contracts,  §  679; 
Stephens  v.  Huss,  64  Pa.  20 ;  Holt's  Ap.,  98  Pa.  257 ;  Stephens 
V.  Rinehart,  72  Pa.  484 ;  Blight  v.  Schenck,  10  Pa.  285 ;  Eck- 
man  v.  Eckman,  65  Pa.  278 ;  Bisph.  Eq.  §  202 ;  Pearsoll  v. 
Chapin,  44  Pa.  9;  Howard  v.  Turner,  156  Pa.  849;  Pollock 
on  Contracts,  ♦586 ;  1  Trickett  on  Liens,  §§  202,  228. 

/.  McPherson^  Edward  Overton  and  E.  J.  Angle  with  him, 
for  appellee,  cited:  Stephens  v.  Rinehart,  72  Pa.  484;  Baum's 
Ap.,  118  Pa.  58 ;  Foster  v.  Mansfield,  8  Mete.  414 ;  Daggett 
V.  Daggett,  148  Mass.  616;  Lindley  v.  Groff,  87  Minn.  888; 
Quick  V.  Milligan,  108  Ind.  419 ;  Echman  v.  Echman,  56  Pa. 
269;  Critchfield  v.  Critchfield,  24  Pa.  100;  Acts  of  June  16, 
1886,  sec.  86,  P.  L.  777 ;  Feb.  24,  1884,  §  25,  P.  L.  77;  Jack 
V.  Jones,  5  Whart.  82;  Wiest  v.  Koons,  2  Pa.  C.  C.  R.  817; 
Middleton  v.  Middleton,  106  Pa.  252 ;  Miller  v.  Meetch,  8  Pa. 
417 ;  Shoenberger  v.  Savings  Institution,  28  Pa.  459 ;  ^Bowman's 
Ap.,  62  Pa.  166;  Early  v.  Zeiders,  187  Pa.  468 ;  Wood  v.  Cod- 
ding,  184  Pa.  91 ;  Same's  Ap.,  26  Pa.  184 ;  Yeager's  Ap.,  129 
Pa.  268 ;  Edwards's  Ap.,  66  Pa.  91 ;  Mellon's  Ap.,  96  Pa.  475  ;* 
Grover  v.  Boon,  124  Pa.  899;  McFait's  Ap.,  8  Pa.  290;  Bank 
V.  Donaldson,  7  W.  &  S.  407;  Alexander  v.  McMurry,  8 
Watts,  504. 

Peb  Cubiam,  March  26,  1894 : 

We  have  considered  this  record  with  special  reference  to  the 
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several  questions  presented  by  the  specifications  of  error,  and 
are  not  convinced  that  either  of  said  specifications  should  be 
sustained.  The  questions  involved  have  been  so  well  consid- 
ered and  satisfactorily  disposed  of  by  the  learned  auditor  that 
we  think  the  decree  should  be  affirmed  for  reasons  given  in  his 
report 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  N.  N.  Betts,  cashier,  etc.,  appellant. 


liDcky  Appellant,  v.  MacMillan. 

Promissory  notes^BeUase— Evidence— Question  for  Jury, 
In  an  action  on  a  promissory  note  by  the  indorsee  against  die  payee, 
where  the  maker  signed  as  agent,  it  is  proper  to  submit  the  case  to  the 
jury  where  there  is  evidence  that  the  maker  executed  a  bill  of  sale  for  a 
number  of  horses  to  the  indorsee  who  thereupon  released  the  payee,  but 
the  indorsee  claims  tiiat  the  bill  of  sale  was  taken  merely  as  security  for 
payment  of  the  note,  and  also  that  the  maker  had  no  title  to  the  horsed. 

Argued  March  18, 1894.  Appeal,  No.  62,  Jan.  T.,  1894,  by 
plaintiff,  J.  H.  Linck,  from  judgment  of  C.  P.  Lycoming  Co., 
June  T.,  1891,  No.  476,  on  verdict  for  defendant,  Malcolm 
MacMillan.  Before  Steebbtt,  C.  J.,  Williams,  MoCollum. 
MiTOHBLL  and  Dban,  JJ.     Affirmed. 

Assumpsit  on  promissory  note  by  indorsee  against  payee. 

At  the  trial,  before  Metzgbb,  P.  J.,  it  |ppeared  that,  on 
March  4, 1889,  A.  P.  Sallade,  being  indebted  to  defendant,  gave 
him  his  promissory  note,  signed  by  A.  P.  Sallade,  Agent.  De- 
fendant, being  indebted  to  plaintiff,  indorsed  Sallade's  note  and 
gave  it  to  plaintiff.  The  note  was  not  met  at  maturity.  After 
the  maturity  of  the  note,  defendant  sued  Sallade. before  an  al- 
derman of  the  city  of  Williamsport,  obtained  judgment  for 
1184.29,  issued  execution  and  levied  upon  certain  horses  then 
in  possession  of  Sallade.  Defendant  claimed  that  while  this 
levy  was  still  in  force  he  put  his  judgment  against  Sallade  un- 
der the  control  of  plaintiff,  who  first  continued  the  sale  of  the 
horses  levied  upon,  finally  took  from  Sallade  a  bill  of  sale  for 
them  and  at  the  same  time  released  defendant.     Plaintiff,  ad- 
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mitting  that  he  took  a  bill  of  sale  for  the  horses,  claimed  that 
he  entered  into  this  attempt  to  hold  Sallade  merely  in  order  to 
accommodate  defendant ;  that  the  bill  of  sale  was  taken  by  him 
as  security  only,  and  denied  that  defendant  was  released. 

The  evidence  tended  to  show  that  Sallade  was  in  possession 
of  the  horses  in  question  as  agent  of  John  Group,  and  that  he 
afterwards  took  them  outside  of  Pennsylvania  and  sold  them. 

Neither  Group  nor  Sallade  denied  the  latter's  power  to  sell 
or  pledge. 

Plaintiffs  points  were  among  others  as  follows : 

^^  8.  If  the  jury  believe  the  horses  were  not  the  properly  of 
A.  P.  Sallade  at  Uie  time  of  the  alleged  transfer  to  the  plaintiff^ 
their  verdict  must  be  for  the  plaintiff.  Answer :  This  alone 
would  not  be  sufficient  to  prevent  a  recovery ;  because,  although 
the  horses  might  not  be  the  property  of  A.  P.  Sallade,  yet  he 
might  have  the  control  of  them  and  be  able  to  pledge  them,  and 
if  you  are  satisfied  that  he  had  such  power,  then  this  point 
would  not  be  good ;  but  if  the  horses  were  not  the  property  of 
Sallade  and  Mr.  Linck  was  imposed  on  by  any  misrepresenta- 
tion, or  his  want  of  information  was  taken  advantage  of  in  any 
way,  why,  as  a  matter  of  course,  this  would  be  such  a  fraud  aa 
would  prevent  the  defence  being  successful.'*  [1] 

"  4.  If  the  jury  believe  the  horses  were  not  the  property  of 
A.  P.  Sallade  at  the  time  of  the  alleged  transfer  to  the  plaintiff, 
and  that  the  defendant  had  knowledge  thereof,  their  verdict 
must  be  for  the  plaintiff.  Atmper :  We  answer  this  point  the 
same  as  we  answered  the  next  preceding  one.  It  all  depends 
upon  the  power  q|  Sallade  to  make  the  transfer."  [2] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Errors  assigned  were  (1,  2)  instructions,  quoting  them. 

Max  L,  Mitchell^  B.  S.  BenUey  with  him,  for  appellant,  cited : 
Whitehill  v.  Wilson,  8  P.  &  W.  418 ;  Ritter  v.  Singmaster,  78 
Pa.  402;  Moore's  Exrs.  v.  Patterson,  28  Pa.  512. 

Charles  J.  Beilly^  for  appellee,  cited :  Byles  on  Bills,  96 ;  2 
Kent,  465 ;  Shoenberger's  Exrs.  v.  Zook,  84  Pa.  28 ;  8  A.  & 
E.  Ency.  L.,  p.  881;  Hind  v.  Holdship,  2  Watts,  104;  Mercer 
V.  Lancaster,  5  Pa.  162;  Esling  v.  Zautzinger,  13  Pa.  52;  Sid- 
ney School  Furniture  Co.  v.  Warsaw  School  Dist.,  180  Pa.  76. 
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Per  Curiam,  March  26, 1894: 

This  case  depended  on  questions  of  fact  which  were  clearly 
for  the  consideration  of  the  jury ;  and  it  appears  to  have  been 
submitted  to  them  with  instructions  which  were  warranted  by 
the  testimony.  The  only  errors  assigned  are  the  learned  judge's 
answers  to  plaintiff's  third  and  fourth  points  for  charge.  In 
substance,  said  answers  were  that  the  facts  of  which  said  points 
are  predicated  would  not  alone  be  sufficient  to  prevent  a  re- 
coveiy ;  "because,  although  the  horses  might  not  be  the  property 
of  Sallade,  yet  he  might  have  control  of  them  and  be  able  to 
pledge  them ;  and,  if  the  jury  were  satisfied  he  had  such  power, 
the  points  would  not  be  good.  But  if  the  horses  were  not  the 
property  of  Sallade  and  plaintiff  was  imposed  on  by  any  mis- 
representation, or  his  want  of  information  was  taken  advantage 
of  in  any  way,  this  would  be  such  a  fraud  as  would  prevent  the 
defence  set  up  from  being  successful.  ^*  It  all  depends  upon 
the  power  of  Sallade  to  make  the  transfer."  The  verdict  for 
defendant  necessarily  implies  a  finding  by  the  jury  that  as  a 
matter  of  fact  Sallade  was  authorized  to  make  the  transfer. 
That  finding  of  fact  was  not  unwarranted  by  the  testimony. 
There  is  nothing  in  either  of  the  specifications  of  error  that  re- 
quires a  reversal  of  the  judgment. 

Judgment  affirmed. 


Rhees  v.  Fairchild,  Appellant. 

Oammissian  to  take  tesUmony'- Practice— Evidence. 

Instractions  issaed  for  the  guidance  of  commissioners  in  taking  testi- 
mony, are  directory  rather  than  mandatory,  and  depositions  taken  under  a 
commission  will  not  be  excluded  because,  in  some  slight  particulars,  not 
affecting  the  merits  of  the  case,  the  commissioner  or  officer  taking  the 
same  may  have  neglected  to  comply  with  the  formal  instructions. 

A  deposition  will  not  be  excluded  merely  because  the  indorsement  upon 
the  commission  was  not  under  seal,  and  because  the  commissioner  signed 
not  as  commissioner,  but  as  notary  public. 

Argued  March  13, 1894.  Appeal,  No.  76,  Jan.  T.,  1894,  by 
defendant,  A.  C.  Fairchild,  from  judgment  of  C.  P.  Bradford 
Co.,  Sept.  T.,  1892,  No.  640,  on  verdict  for  plaintiff,  R.  T. 
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Rhees.  Before  Stbbbett,  C.  Jm  Williams,  McCollum,  Mitch- 
ell and  Dban,  JJ.     Affirmed. 

Assumpsit  for  goods  sold  and  delivered.    Before  Peck,  P.  J. 

At  the  trial  plaintiff  made  the  following  offer : 

We  now  offer  in  evidence  the  depositions  of  R.  T.  Rhees, 
the  plaintiff  in  this  case,  of  John  R.  Brown  and  Audi-ew  Wil- 
son, taken  before  Daniel  Hamer,  commissioner  in  the  city  of 
Ogden  and  territory  of  Utah,  on  the  8th  day  of  June,  1898,  on 
commission  and  interrogatories. 

Mr.  Mercur:  We  object  to  the  admission  of  the  entire  depo- 
sitions on  the  grounds :  (1)  That  the  return  is  not  in  accord- 
ance with  the  letter  of  instructions.  (2)  That  the  return  of 
the  commissioner  who  executed  the  same  as  to  the  indorsement 
upon  the  commission  is  not  under  seal,  as  required  by  the  let- 
ter of  instructions.  (8)  That  the  certificate  at  the  end  of  the 
commission  is  not  in  compliance  with  the  letter  of  instructions ; 
that  the  commission  is  issued  to  him  as  a  commissioner  and  not 
as  a  notary  public. 

Objection  overruled.    Defendant  excepts.    Bill  sealed.  [1] 

The  indorsement  upon  the  back  of  the  first  commission  was 
as  follows : 

^^  This  commission  duly  executed  by  me  on  the  8th  day  of 
June,  A.  D.  1893,  as  appears  by  the  testimony,  exhibit  and  my 
certificate  and  schedule  hereto  annexed. 

(Signed)  "Daniel  Hambb, 

**  Commissioner.*' 

The  certificate  at  the  end  of  the  first  set  of  depositions  was 
in  the  following  form,  to  wit : 

"  Tereitoby  of  Utah,  ) 

"  County  of  Weber,      {  ®^- 

^'  I,  Daniel  Hamer,  the  within  appointed  commissioner,  do 
hereby  certify  that  the  foregoing  depositions  were  duly  taken 
before  me  at  the  time  and  place  mentioned  in  caption ;  that  the 
witnesses  were  fii'st  duly  sworn  by  me  before  they  were  exam- 
ined, when  the  interrogatories  and  ci*oss-iuterrogatbries  were  all 
severally  read  by  me  to  them  and  their  answers  as  given  by 
them  severally  Written  down  by  me  and  read  over  to  the  wit- 
nesses, who  subscribed  the  same  in  my  presence.  All  intei^ 
lineations  and  corrections  marked  by  my  initials  opposite  on 
the  margin  were  made  before  signing  by  the  witnesses. 
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^^  Witness  ray  hand  and  seal  this  eighth  day  of  June,  A.  D. 
1898,  at  my  office  in  Ogden  City,  Weber  county,  Utah  terri- 
tory. 

[seal]  "  Daniel  Hamer,  [seal] 

^Notary  public,  Weber  county,  Utah,  and  commissioner  of  the 
County  Court  of  Common  Pleas,  Bradford  county,  Penn- 
sylvania." 
^  I  am  informed  by  credible  persons  that  the  witness,  G.  S. 
Barker,  is  absent  from  this  part  of  the  country  at  this  time. 

^'  Daniel  Hameb,  Commissioner." 

We  now  offer  in  evidence  the  deposition  of  Theodore  Rob- 
inson, taken  by  the  same  commissioner,  in  the  city  of  Ogden 
and  tenitory  of  Utah.  Taken  on  commission  and  interroga- 
tories. 

Mr.  Mercur :  We  object  to  the  admission  of  the  deposition 
on  the  grounds :  (1)  That  the  certificate  on  the  back  of  the 
commission  is  not  under  seal,  as  required  by  the  letter  of  instruc- 
tions sent  to  the  commissioner  with  the  commission.  (2)  That 
the  certificate  at  the  end  of  the  deposition  is  not  in  the  form 
requii'ed  by  the  letter  of  instructions. 

Objection  overruled.    Defendant  excepts.    Bill  sealed.  [2] 

The  indorsement  upon  the  back  of  the  second  commission 
was  as  follows : 

*^  Execution  of  this  commission  appears  by  a  certain  sched- 
ule annexed  hereto. 

(Signed)    **  Daniel  Hameb,  Commissioner." 

The  certificate  at  the  end  of  ihe  second  set  of  depositions 
was  in  the  following  form,  to  wit : 
"  Tbebitoby  op  Utah, 


**  County  of  Weber.      (  ®®- 

^'  I,  Daniel  Hamer,  a  notary  public  in  and  for  the  said  county 
of  Weber,  and  a  commissioner  of  the  County  Court  of  Common 
Pleas  of  Bradford  county,  commonwealth  of  Pennsylvania,  in 
a  certain  cause  therein  depending,  wherein  R.  T.  Rhees  is  plain- 
tiff, and  A.  C.  Fairchild,  V.  W.  Grace,  George  Gmce  and  S.  G. 
Dye,  copartners  trading  as  Fairchild,  Grace  &  Co.,  are  defend- 
ants, do  certify  that  the  foregoing  depositions  were  duly  taken 
before  me  at  the  time  and  place  mentioned  in  caption  ;  that  the 
witness  was  first  duly  sworn  by  me  before  he  was  examined, 
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when  the  interrogatories  and  cross-interrogatories  were  all  sev- 
erally read  by  me  to  the  said  witness,  and  his  answers,  as  given 
by  him,  written  down  by  me  and  read  over  to  the  witness,  who 
subscribed  the  same  in  my  presence. 

^^  Witness  my  hand  and  seal  at  my  office  in  Og^en  City,  Utah 
teiTitory,  the  day  and  year  aforesaid. 

[sBAii]  "Daniel  Haacbb,    [sbal] 

**  Notary  public,  in  and  for  Weber  county,  Utah  territory,  and 
a  commissioner  of  the  County  Court  of  Common  Pleas  for 
Bradford  county,  commonwealth  of  Pennsylvania." 

The  letter  of  instructions  to  the  commissioner  provided  for 
a  seal  to  the  indorsement,  and  directed  a  certificate  similar  to 
that  to  the  first  set  of  depositions  above,  omitting  the  sentence 
as  to  interlineations. 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Hrrors  asiigned  were  (1,  2)  rulings  on  evidence,  quoting 
bills  of  exceptions,  and  formal  parts  of  return  as  above,  but 
not  quoting  the  evidence. 

Rodney  A.  Mercwr^  Uly%%e%  Mereur  with  him,  for  appellant, 
cited:  2  Brewster's  Pr.  §2617;  Arnold  v.  Lightner,  11  Pa- 
C.  C.  R.  641 ;  Withers  v.  Gillespy,  7  S.  &  R.  16 ;  Neill*s  Est., 
6  W.  N.  266 ;  Jenkins  v.  Anderson,  10  Cent.  R.  877. 

S.  W.  ^  Wm.  Little^  for  appellee,  not  heard,  cited:  Kellum 
V.  Smith,  89  Pa.  248;  Nussear  v.  Arnold,  18  S.  &  R.  828; 
Rule  41  Equity  Rules,  66 ;  Gibbons'  Ap.,  104  Pa.  687 ;  Act 
of  May  26, 1874,  P.  L.  277. 

Pee  Cubiam,  March  26, 1894: 

We  are  not  prepared  to  say  that  the  learned  tiial  judge  erred 
in  not  rejecting  the  depositions  mentioned  in  the  first  and  sec- 
ond specifications.  Instructions,  issued  for  the  guidance  of 
commissioners  in  taking  testimony,  are  directory  rather  than 
mandatory,  and  while  it  is  of  course  desirable  that  they  should 
be  substantially  if  not  literally  complied  with,  it  would  be  a 
harsh  rule  of  practice  to  exclude  depositions,  because,  in  some 
slight  particulars,  not  affecting  the  merits  of  the  case,  the  com- 
missioner or  officer,  taking  the  same,  may  have  neglected  to 
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comply  with  the  fonnal  instraotions.  Some  latitude  of  discre- 
tion must  be  accorded  to  trial  judges  in  such  cases.  As  was 
said  by  Mr.  Justice  Thompsok  in  Kellum  v.  Smith,  89  Pa. 
241,  248 :  ^^  It  is  a  mistake  to  suppose  that  rules  for  commis- 
sions are  to  be  rigidly  construed  against  depositions,  because 
testimony  so  taken  is  not  supposed  to  be  so  satisfactory  as  the 
personal  presence  of  the  witness.  While  this  may  be  conceded, 
it  must  be  remembered  that  in  a  country  composed  of  so  many 
sovereign  states,  ....  it  is  the  only  way  of  certainly  obtain- 
ing testimony  out  of  the  state,  although  the  witness  may  be 
within  a  few  miles  of  the  court,  as  is  often  the  case.  A  bona 
fide  substantial  compliance,  therefore,  with  the  rules  of  court, 
requiring  notice  to  be  given,  is  not  to  be  defeated  by  a  mere 
technicality  which  could  not  eventuate  in  any  possible  injury 
to  a  party  who  desires  nothing  but  fair  play." 

In  this  case  there  was  no  abuse  of  that  discretion  with  which 
trial  judges  are  necessarily  invested  in  such  cases. 

Judgment  affirmed. 


Wettengel  v.  Gormley,  Appellant. 

[Karked  to  be  reported.] 

Devise^OU  and  Ott$  Leas^-^BayalUeS'-WtU. 

Where  three  tracts  of  land,  all  subject  to  the  same  oil  and  gas  lease,  are 
devised  respectively  to  the  owner^s  three  children,  the  royalties  aoonUng 
under  the  lofwe  are  divisible  among  the  three  devisees,  although  all  of 
the  wells  are  sunk  on  one  only  of  the  three  tracts. 

Owing  to  the  vagrant  character  of  oil  and  gas,  a  lease  of  these  sub- 
stances partakes  of  the  character  of  a  lease  for  general  tillage,  rather  than 
that  of  a  lease  for  mining  or  quarrying  the  solid  minerals. 


Argued  Nov.  10, 1898.  Appeal,  No.  808,  Oct.  T.,  1898,  by 
defendant,*  James  T.  Gormley,  from  judgment  of  C.  P.  No.  2, 
Allegheny  Co.,  Jan.  T.,  1898,  No.  846,  on  case  stated  in  favor  of 
Annie  B.  Wettengel.  Before  Williams,  McCollum,  Mitch- 
ell, DsAN  and  Thompson,  JJ.    Affirmed. 

Case  stated  to  determine  ownership  of  royalties  under  oil 
lease. 


Digitized  by 


Google 


560  WETTENGEL  v.  60BMLEY,  Appellant. 

Statement  of  Facts.  [160  Pa. 

The  case  stated  was  as  follows : 

"  1.  Jafnes  Gormley,  of  Chartiers  township,  Allegheny  county, 
Pennsylvania,  at  and  immediately  before  the  time  of  his  de- 
cease, was  the  owner  in  fee  simple  of  that  certain  tract  of  land 
in  North  Fayette  township,  Allegheny  county,  Pennsylvania. 
[Here  follows  description.] 

'^  2.  On  July  14,  1888,  said  James  Gormley  made  a  lease  of 
said  premises  to  J.  A.  Tomlinson,  of  Beaver  county,  Pennsyl- 
vania, for  the  purpose  and  with  the  exclusive  right  of  drilling 
or  operating  for  petroleum  oil  or  gas  thereon.  And  the  rights 
of  said  J.  A.  Tomlinson,  under  said  lease,  by  various  assign- 
ments and  transfers,  have  become  vested  in  J.  M.  Guffy  and 
others,  doing  business  as  the  Oakdale  Oil  Co. 

^^  8.  Said  James  Goimley  died  on  Oct.  1, 1890,  having  first 
made  his  last  will  and  testament  duly  probated  and  registered 
in  the  register's  office  of  Allegheny  county,  whereby  he  devised 
two  hundred  acres  more  or  less  of  said  six  hundred  acres  to  his 
son,  James  T.  Gormley,  in  fee  simple,  and  of  the  residue  he  de- 
vised two  hundred  acres  more  or  less  to  his  daughter,  Annie  B. 
Wettengel  in  fee,  and  the  residue  he  devised  to  his  daughter 
Mrs.  Marie  J.  Lockhart  in  fee.  [The  will  and  lease  were  made 
part  of  the  case  stated.] 

*^  4.  The  holders  of  said  lease  have  drilled  wells  under  and  in 
pursuance  of  said  lease,  all  of  which  are  located  within  the 
boundaries  of  that  portion  of  said  six  hundred  acres  which  by 
the  last  will  and  testament  aforesaid  was  devised  to  the  sud 
James  T.  Gormley,  and  all  of  which  said  wells  are  producing 
oil.  In  addition  thereto  one  well  was  drilled  on  th&t  portion  of 
said  land  devised  to  Mrs.  Lockhart,  which  latter  well  was  a  dry 
hole,  producing  nothing. 

^^  6.  Up  to  the  date  of  this  agreement  said  wells  have  pro- 
duced in  the  aggregate  14,918  barrels  of  oil,  and  under  the 
terms  of  the  lease  aforesaid  one  eighth  thereof  is  pavable  as  roy- 
alty, out  of  which  royalty  one  third  is  payable  to  Mary  Gormley, 
widow,  as  dower,  and  it  was  further  provided  in  said  lease  that 
the  lessee  should  pay  the  sum  of  one  hundred  dollars  per  month 
in  advance,  beginning  with  the  date  of  said  lease,  so  long  as  he 
kept  said  lease,  until  oil  or  gas  should  be  found,  in  paying  quan- . 
titles,  af tei'  which  payment  was  to  be  made  by  the  royalty  as 
aforesaid.     The  first  oil  under  said  lease  was  produced  on  the 
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day  of ^  1891,  being  since  the  death  of  James  Gorm- 

ley,  at  which  time  the  payment  of  one  hundred  dollars  per 
month  ceased.  By  the  teims  of  said  lease  the  right  was  given 
to  the  lessee  to  use  sufficient  water  fi*om  the  premises  neces- 
sary to  opemtions  thereon,  the  right  of  way  over  and  across 
said  premises  to  place  of  operating,  together  with  the  right  of 
laying  pipes  to  convey  oil  and  gas  from  the  said  farm. 

^^  6.  It  is  claimed  by  the  plaintiff  that  she  is  entitled  to  a  sum 
of  money  equal  to  the  proportion  which  the  area  of  the  land 
devised  to  her  as  aforesaid  bears  to  the  whole  amount  of  land 
included  in  the  said  oil  lease,  out  of  the  oil  produced  as  afore- 
said, which  for  the  purposes  of  this  case  is  agreed  to  be  in 
money  value  the  sum  of  fifty-seven  cents  per  barrel. 

^*  7.  On  the  other  hand  it  is  claimed  by  the  defendant  that 
the  plaintiff  is  not  entitled  to  any  part  whatever  of  the  produc- 
tion of  oil  from  the  pi*emises  devised  to  him  as  aforesaid. 

**'  If  the  court  should  be  of  the  opinion  that,  under  the  law 
and  the  facts  hereinbefore  stated,  the  plaintiff  is  entitled  to  re- 
cover, then  judgment  is  to  be  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  aforesaid  sum  of  two  hun- 
dred and  seven  dollars ;  otherwise  judgment  to  be  entered  in 
favor  of  the  defendant." 

The  lease  referred  to  in  the  case  stated  was  as  follows : 

'^  Memorandum  of  agreement  made  and  entered  into  this  14th 
day  of  July,  1888,  by  and  between  James  Gormley,  of  Char- 
tiers  township,  Allegheny  county,  Pennsylvania,  of  the  first 
part,  and  J.  A.  Tomlinson,  of  Beaver  county,  Pennsylvania,  of 
the  second  part,  Witnesseth :  That  the  said  party  of  the  firat 
part  for  the  consideration,  covenants,  and  agreements  herein- 
after mentioned,  has  granted,  demised  and  let  unto  the  party 
of  the  second  part,  his  heira  and  assigns,  for  the  purpose  and 
with  the  exclusive  right  of  drilling  and  opemting  for  petroleum 
oil  or  gas,  with  the  right  to  sublet  and  subdivide : 

*^  All  that  certain  tract  of  land  in  North  Fayette  township, 
Allegheny  county,  Pennsylvania,  bounded  and  described  as 
follows,  to  wit :  By  lands  of  Abraham  Bell,  Fife,  Donaldson, 
Putnam,  Morrow,  Lutz,  and  others,  containing  six  hundred 
acres  more  or  less,  being  all  the  lands  of  said  James  Gormley 
in  North  Fayette  township  aforesaid,  upon  which  said  land  said 
lessee  agi'ees  to  drill  not  less  than  six  wells.  If  oil  or  gas  be 
Vol.  olx— 86 
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foand  in  paying  quantities  the  second  of  said  wells  to  be  com- 
menced within  six  months  after  completing  the  first,  and  one 
additional  well  to  be  commenced  every  six  mouths  until  the 
six  wells  are  drilled,  provided  gas  or  oil  be  found  in  paying 
quantities.  The  party  of  the  second  part,  his  heirs  or  assigns, 
to  have  and  to  hold  the  said  premises  for  the  said  purpose  only 
for  and  during  the  term  of  fifteen  years  from  the  date  hereof. 
The  said  second  party,  in  consideration  of  said  grant  and  de- 
mise, agrees  to  give  the  party  of  the  first  part,  the  full  equal 
one  eighth  part  of  all  the  petroleum  oil  obtained  or  produced 
on  the  premises  herein  leased,  to  deliver  the  same  in  tanks  or 
pipe  lines  to  the  credit  of  the  party  of  the  first  part.  They  fur- 
ther agree  that  if  gas  is  obtained  in  sufficient  quantities  to  util- 
ize, the  consideration  in  full  to  the  party  of  the  first  part  shall 
be  five  hund)  ed  dollars  ($500)  per  annum  for  each  and  every 
gas  well  drilled  on  the  premises  herein  described,  if  of  sufficient 
pressure  to  guarantee  the  laying  of  pipe  lines  to  convey  it  to 
market,  payable  in  thirty  days  after  the  line  is  laid.  The  party 
of  the  first  part  grants  the  further  privilege  to  the  party  of  the 
second  part  of  using  sufficient  water  from  the  premises  herein 
leased  necessary  to  the  operations  thereon,  the  right  of  way 
over  and  across  said  premises  to  the  place  of  operating,  together 
with  the  right  to  lay  pipes  to  convey  all  oil  or  gas  from  this 
farm,  the  right  to  remove  any  machinery  or  fixtures  placed  on 
the  said  premises  by  the  said  lessee,  his  heirs  or  assigns,  pro- 
vided that  such  removal  shall  not  take  place  until  all  rents  or 
royalties  due  under  this  lease  have  been  fully  paid.  The  said 
second  party  hereby  agrees  for  himself,  his  heirs  and  assigns, 
to  pay  any  damage  done  to  growing  crops  by  the  laying  of  pipes 
by  him,  his  heirs  or  assigns.  It  is  also  agreed  between  the  par- 
ties hereto  that  should  any  well  drilled  by  said  party  of  the 
second  part  fail  to  produce  gas  or  oil  in  paying  quantities  then 
and  in  that  event  said  second  paity  shall  at  his  option  be  re- 
leased from  liability  to  drill  additional  weUs,  and  in  case  he 
should  so  elect,  he  shall  at  once  give  said  party  of  the  first  part 
notice  of  this  fact,  and  thereupon  all  rights  granted  under  this 
lease  shall  cease  and  determine  so  far  as  the  same  affects  the 
land  described  except  as  to  paying  wells  diilled  and  one  hun- 
dred acres  of  land  immediately  adjacent  and  suiTounding  each 
of  said  wells.     Three  hundred  feet  each  way  suri-ounding  the 
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baildings  on  said  premises  are  hereby  reserved  from  being  op- 
erated by  said  second  party  unless  said  first  party  decides  to 
have  it  drilled.  Operations  to  be  conducted  so  as  to  interfere 
the  least  with  fanning  privileges.  Said  lessee  further  agrees  to 
pay  the  sum  of  one  hundred  dollars  per  month  in  advance,  be- 
ginning with  the  date  hereof,  so  long  as  he  occupies  said  prem- 
ises, until  gas  or  oil  is  found  in  paying  quantities,  after  which 
payment  is  to  be  made  as  above  provided.  All  gates  and  fences 
opened  by  said  lessee,  his  heirs  or  assigns  are  to  be  kept  in  good 
order,  and  so  used  as  not  to  injure  or  damage  the  land  or  crops 
thereon.  Any  increase  of  taxes  occasioned  by  this  lease  to  be 
paid  by  the  lessee.  All  springs  in  use  by  tenants  are  to  be 
protected  from  injury  occasioned  by  operating  under  this  lease. 
It  is  understood  between  the  parties  to  this  agreement  that  all 
conditions  between  the  parties  hereunto  shall  extend  to  their 
heirs,  executors  and  assigns." 

After  the  devises  above  recited,  testator  left  the  residue  to 
his  three  children  to  be  equally  divided  between  them. 

The  court  entered  judgment  for  plaintiff  for  $207,  in  the  fol- 
lowing opinion,  after  reciting  the  facts,  by  Ewikg,  P.  J. : 

^'  The  lessee  paid  the  rental  of  $100  per  month  until  he  ob- 
tained oil  in  paying  quantities.  This  rent  was  divided  between 
James  Gormley's  devisees  in  proportion  to  their  average,  up  to 
the  time  oil  was  obtained.  Operations  began  after  the  death 
of  James  Gormley. 

^^The  lessee,  exercising  his  discretion,  has  drilled  several 
wells',  all  but  one  of  which  are  on  the  portion  devised  to  James 
T.  Gormley,  the  defendant.  He  is  not  bound  under  the  lease 
to  bore  on  any  other  portion  of  the  land.  The  devisees  on  the 
other  part  of  the  land  cannot  bore  for  oil  on  their  own  land. 
They  are  bound  to  submit  to  passage  over  their  land  for  pipes 
or  access,  and  to  all  conditions  of  the  lease.  How  should  the 
oil  or  royalty  be  distributed? 

*^  At  first  impression  it  would  seem  that  it  should  belong  solely 
to  the  owner  of  the  portion  on  which  it  is  brought  to  the  sur- 
face ;  were  it  coal  or  iron  ore  or  other  substance  similar,  both 
law  and  equity  would  so  award.  But  oil  and  gas  are  not  pro- 
duced solely,  nor  do  they  necessarily  come,  from  beneath  the 
surface  where  they  ai-e  brought  to  light.  It  is  a  well-known 
fact,  notorious  to  those  familiar  with  it,  that  oil  and  gas  brought 
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to  the  surface  by  one  or  a  series  of  wells,  come  liu*gely  from 
8un*ounding  territoiy, — that  a  few  wells  judiciously  put  down 
in  a  small  space  will  usually  drain  a  large  extent  of  land,  and 
exhaust  the  deposit  far  from  the  point  at  which  the  drill  has 
struck  the  oil. 

'^  A  great  value  of  the  lease  or  grant  in  question  lies  in  the 
fact  that  there  is  an  exclusive  right  to  take  the  oil  and  gas  f i-om 
this  large  tittct  of  land,  and  that  the  gi*antor  is  only  required 
to  put  down  six  wells  in  all,  in  his  own  location,  and  bide  his 
time  for  exhausting  the  oil  from  the  whole  tract. 

"  To  give  the  entire  royalty  to  one  of  the  devisees  under  these 
circumstances  would  be  inequitable.  We  do  not  consider  it  to 
be  the  law  governing  the  case.  The  whole  tract  when  devised 
in  severalty  to  the  three,  was  burdened  by  this  previous  grant. 
It  is  a  common  burden.  The  benefits  should  be  shared.  Had 
there  been  a  lease  on  the  whole  tract  for  ten  years,  the  rent  re- 
served being  one  half  the  grain  i-aised  on  160  aci'es,  to  be  put 
in  wherever  the  tenant  chose  on  the  whole  tract,  (he  to  have 
pasture,  timber,  meadow,  building,  etc.,  on  the  whole  tract,) 
and  the  tenant  in  full  possession  should  see  fit  to  do  all  his 
cropping  on  the  portion  devised  to  Mrs.  Wettengel — surely  she 
would  not  be  entitled  to  all  the  rent  thus  derived  from  the  whole 
tract.  Yet,  it  would  be  no  more  inequitable  than  to  give  all 
the  royalty  in  the  present  case  to  one  devisee.  We  do  not  see 
that  it  is  important  to  determine  whether  this  royalty  be  rent, 
or  product,  or  a  part  of  the  land,  or  whether  the  contract  be  a 
lease  or  a  grant  of  an  interest  in  the  land — the  governing  facts 
and  the  principles  are'  the  same. 

*^  It  may  be,  probably  is,  the  fact,  that  there  is  a  temporary 
inconvenience  to  the  owner  of  the  portion  of  the  land  on  which 
the  oil  is  brought  to  the  surface.  If  so,  there  should  be  some 
reasonable  allowance  therefor,  but  that  point  is  not  suggested 
in  the  case  stated,  nor  have  we  any  information  relative  thereta 

^*  The  oil  furnished  to  the  defendant  as  royalty  on  oil  pro- 
duced under  the  lease  should  be  divided  in  proportion  to  Uie 
average  held  by  each  of  the  devisees." 

Error  assigned  was  entry  of  judgment  as  above. 

J.  McF,  Carpenter^  for  appellant. — ^Tbe  lease  is  not  a  grant 
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of  property  in  the  oil,  but  merely  a  grant  of  possession  for  the 
purpose  of  searching  for  and  producing  oil:  Barnhart  v.  Lock- 
wood,  152  Pa.  82 ;  Shephei-d  v.  McCalniont  Oil  Co.,  86  Hun, 
87 ;  Bnindt  v.  McKeever,  18  Pa.  70 ;  Duffield  v.  Hue,  129  Pa. 
94;  Duffield  v.  Rosenzweig,  144  Pa.  520;  Union  Petroleum 
Co.  V.  Bliven  Petroleum  Co.,  72  Pa.  173 ;  Bainbridge  on  Mines 
and  Minemls,  246. 

Oil  in  situ  is  part  of  the  land.  It  only  becomes  personalty 
by  severance.  If  the  oil  is  part  of  the  land  until  it  is  brought 
to  the  surface,  it  is  very  cerbiin  that  the  title  to  the  oil  under 
defendant's  farm  passed  to  him  by  devise  from  his  father. 

«7.  S.  Ferguson,  JE.  6?.  Ferguson  with  him,  for  appellee. — Oil 
and  gas  are  minerals  with  peculiar  attributes.  They  "  may  be 
cLissed  by  themselves,  if  the  analogy  is  not  too  fanciful,  as  min- 
erals fersB  natur© : "  Natui-al  Gas  Co.  v.  De  Witt,  180  Pa.  285. 

Their  fugitive  and  wandering  existence  within  the  limits  of 
a  peculiar  tmct  is  uncertain :  Brown  v.  Vandergrift,  80  Pa.  147. 

The  testator  must  be  presumed  to  have  recognized  the  prob- 
abilities of  the  existence  of  oil  and  gas  under  every  part  of  his 
farm,  and  he  certainly  did  not  intend  that  any  one  of  his  de- 
visees should  take  the  whole  of  these  substances  to  the  exclu- 
sion of  the  othera.  In  effect  the  Tomlinson  lease  was  a  sale 
of  all  the  oil  and  gas  within  the  limits  of  the  leased  territory : 
Stoughton's  Ap.,  88  Pa.  201. 

Opinion  by  Mr.  Justice  Williams,  April  2, 1894 : 
The  question  raised  by  thb  appeal  is  both  novel  and  interest- 
ing. It  is  presented  upon  the  following  facts :  James  Gormley 
was,  in  his  lifetime,  the  owner  of  three  contiguous  farms  con- 
taining together  about  six  hundred  acres.  In  July,  1888,  he 
made  an  oil  lease  to  Tomlinson  covering  all  the  land.  It  was 
to  run  for  fifteen  years,  and  reserved  a  royalty  upon  all  the  oil 
produced  of  one  eighth.  The  lease  gave  the  lessee  the  usual 
privileges  upon  the  land,  among  which  was  the  right  to  take 
water  from  any  part  of  it,  and  to  any  extent  needed  in  his 
operations  ;  a  right  of  way  into,  and  over,  the  body  of  land ;  a 
right  to  lay  pipe  lines  to  conduct  the  oil  from  the  wells.  It 
concluded  with  the  following  stipulation :  "  It  is  understood 
between  the  parties  to  this  agieement  that  all  conditions  be- 
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tween  the  parties  hereunto  shall  extend  to  their  heirs,  execu- 
tors and  assigns."  The  lessor  died  in  October,  1890.  By  his 
last  will  and  testament  he  gave  one  of  these  farms  to  each  of 
his  three  children  in  fee,  making  no  mention  of  the  lease  which 
included  them  all.  The  devisees  have  entered  into  possession 
of  their  respective  farms,  under  the  will  of  their  father,  and 
each  holds  in  severalty.  The  holder  of  the  oil  lease  has  meantime 
put  down  several  oil  wells  and  is  producing  oil  therefrom ; 
these  wells  happen  to  be  on  the  farm  devised  to  James  T. 
Gormley,  the  defendant,  and  he  claims  the  entire  royalty. 

The  question  is  thus  seen  to  be,  who  is  entitled  to  the  royal- 
ty reserved  by  the  ancestor  ?  Should  it  be  divided  between 
the  three  devisees  in  proportion  to  the  acreage  held  by  each, 
or  should  it  be  paid  to  James  T.  alone  ?  The  answer  to  this 
question  must  depend  partly  upon  the  character  and  legal 
effect  of  the  lease,  and  partly  on  the  nature  of  the  product  ob- 
tained under  it.  If  the  lease  had  been  the  ordinary  agricultural 
lease,  reserving  a  fixed  annual  rent  payable  in  money,  it  would 
not  be  doubted  that  the  fee  descended  to  the  devisees  subject 
to  the  estate  for  years  held  by  the  tenant.  The  lessor  could 
not  change  the  rights  of  the  lessee,  or  disturb  his  covenants, 
by  a  division  of  the  land  into  parts  and  a  devise  of  these  parts 
to  separate  devisees.  All  the  devisees  together  take  the  place 
of  the  devisor,  and  receive  the  rent  due  as  an  entire  sum  from 
the  tenant.  It  would  not  matter  that  the  grain  was  grown  on 
one  of  the  divisions,  the  grass  upon  another,  while  the  third 
was  unimproved  and  covered  with  forest,  their  interests  would 
be  several  as  to  each  other  under  the  terms  of  the  will,  but  as 
to  the  tenant  they  would  be  undivided  under  the  terms  of  the 
lease  made  by  their  ancestor  and  covering  the  land  at  the  time 
of  his  death.  But  this  was  not  an  agricultural  lease,  it  was  an 
agreement  known  as  an  oil  lease;  it  conferred  an  exclusive 
right  upon  the  tenant  to  take  the  oil  that  might  underlie  the 
whole  six  hundred  acres,  and  gave  him  fifteen  years  within 
which  to  take  it.  It  was  in  its  legal  effect  a  sale  of  the  oil,  for 
the  removal  of  which,  the  surface,  and  the  sub-surface,  were 
subjected  to  the  necessary  servitudes. 

The  subsequent  division  of  the  body  of  land  by  the  lessor 
could  not  divide  or  diminish  the  privileges  of  the  lessee,  or 
change  his  covenants.     The  lessee  may  locate  his  wells  where 
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he  pleases,  regardless  of  the  interests  of  the  devisees  of  his 
lessor.  He  may  distribute  them  over  the  six  hundred  acres, 
or  locate  them  all  on  one  of  the  divisions.  He  may  crowd  the 
lines  of  the  adjoining  divisions  so  as  to  enable  him  to  draw  the 
oil  from  them  without  drilling  upon  them,  and  in  this  manner 
deplete  ultimately  the  whole  territory  by  operations  conducted 
on  the  farm  of  one  of  the  devisees.  It  is  well  understood  among 
oil  operators  that  the  fluid  is  found  deposited  in  a  porous  sand- 
rock,  at  a  distance  ranging  from  five  hundred  to  three  thousand 
feet  below  the  surface.  This  rock  is  saturated  throughout  its 
extent  with  oil,  and  when  the  hard  stratum  overlying  it  is 
pierced  by  the  drill  the  oil  and  gas  find  vent,  and  are  forced,  by 
the  pressure  to  which  they  are  subject,  into  and  through  the 
well  to  the  surface.  After  this  pressure  is  relieved  by  the  out- 
flow the  wells  become  less  active.  The  movement  of  the  oil 
in  the  sand-rock  grows  sluggish,  and  it  becomes  necessary  to 
pump  the  wells  in  order  both  to  quicken  the  movement  of  oil 
from  the  surrounding  rock,  and  to  lift  it  from  the  chamber  at 
the  bottom  of  the  well  to  the  surface.  An  oil  or  gas  well  may 
thus  draw  its  product  from  an  indefinite  distance,  and  in  time 
exhaust  a  large  space.  Exact  knowledge  on  this  subject  is  not 
at  present  attainable,  but  the  vagrant  character  of  the  mineral, 
and  the  porous  sand-rock  in  which  it  is  found,  and  through  which 
it  moves,  fully  justify  the  general  conclusion  we  have  stated 
above,  and  have  led  to  its  general  adoption  by  pitictical  operat- 
ors. For  this  reason  an  oil  lease  partakes  of  the  character  of 
a  lease  for  general  tillage,  i*ather  than  that  of  a  lease  for  min- 
ing or  quarrying  the  solid  minerals.  In  the  case  of  a  coal  lease, 
for  example,  the  exact  location,  with  reference  to  lines  on  the 
surface,  of  every  pound  of  coal  taken  may  be  easily  determined* 
The  stratum  of  coal  is  as  fixed  and  permanent  in  its  character 
as  are  the  strata  of  superincumbent  rocks  and  earth.  Its  own- 
ership as  between  several  devisees,  or  heirs  at  law  after  parti- 
tion made,  is  as  easily  determined  as  that  of  the  surface.  The 
removal  of  the  coal  from  one  purpart  does  not  diminish  or  dis- 
turb that  which  underlies  another.  The  lines  that  divide  the 
surface  divide,  with  absolute  fairness  to  all  concerned,  the  sub- 
surface, and  secure  to  the  several  ownei*s,  with  certainty,  the 
mineral  that  belongs  to  each.  The  rules  applicable  to  coal  leases, 
or  leases  of  land  containing  any  other  solid  mineral,  are  there- 
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fore  not  always  capable  of  application  to  leases  for  the  produc- 
tion of  oil  or  gas,  because  of  the  difference  between  the  solid 
and  the  fluid  minerals,  and  because  of  the  deficient  conditions 
under  which  they  are  found  and  brought  to  the  surface. 

There  is  in  this  state  no  precedent  that  we  are  constrained  to 
follow,  and  we  cannot  find  that  the  question  has  been  decided 
in  any  other  of  the  oil  producing  states. 

We  are  in  a  position  therefore  to  consider  and  determine  it 
on  principle.  For  the  reasons  now  briefly  outlined,  we  concar 
in  the  conclusion  reached  by  the  learned  judge  of  the  court 
below. 

The  judgment  is  a£Brmed. 


I  160         668 
f218         397 


Hoffmeister,  Appellant,  t>.  Pennsylvania  R.  R. 

Negligenet-^RcUlroada^**^  Stop,  lookand listen ^^^Orade  crossiTig^Plaee 
of  sudden  peril. 

Plaintiff's  decedent  was  killed  at  a  public  grade  crossing  whore  thore 
were  five  railroad  tracks.  The  street  ran  north  and  soath  almost  at  light 
angles  with  the  railroad.  On  the  north  side,  the  approach  of  the  street  to 
the  railroad,  close  up  to  the  tracks,  was  a  cut  between  embankments,  about 
twelve  feet  in  height.  On  the  mil  road,  west  of  the  crossing,  about  three 
hundred  and  sixty  feet,  was  a  sharp  carve,  beyond  which  an  approaching 
ti*ain  going  east  could  not  be  seen .  Plaintiffs  wife,  with  thi*ee  other  persons, 
started  on  foot  to  cross  the  railroad  at  the  crossing,  late  in  tlie  afternoon, 
when  it  was  growing  dark.  There  was  testimony  that  by  reason  of  the 
embankment  nothing  could  be  seen  up  or  down  the  railroad  tracks  until 
almost  on  the  tracks,  but  that,  when  near  the  tracks,  the  parties  stopped 
and  listened  before  attempting  to  cross ;  neither  seeing  nor  hearing  trains 
they  started  across  the  five  tracks.  The  deceased  was  behind  the  otlicrs, 
following  them  closely ;  a  passenger  train,  running  at  the  i*ate  of  forty 
miles  an  hour  from  the  west  around  the  curve,  struck  and  killed  her ;  tlie 
headlight  of  the  locomotive  of  the  coming  train  could  be  seen  from  four 
to  six  seconds  before  it  reached  the  crossing  where  the  deceased  was 
struck ;  but,  before  it  was  seen,  the  testimony  of  two  witnesses  was,  that 
they  were  on  the  tracks.  Thero  was  evidence  on  part  of  plaintiff  that  no 
whistle  was  sounded  or  bell  rung.     Held,  tliat  the  case  was  for  the  jury. 

Argued  Jan.  2,  1894.  Appeal,  No.  298,  Jan.  T.,  1893,  by 
plaintiff,  Harry  Hoffmeister,  frqm  judgment  of  C.  P.  No.  1, 
Phila.  Co.,  Dec.  T.,  1890,  No.  148,  entering  compulsory  non 
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suit.     Before  Sterbett,  C.  J.,  Green,  Williams,  MoCol- 
LUM,  Mitchell,  Dean  and  Fell,  J  J.     Revei'sed. 

Trespass  for  death  of  plaintifPs  wife.     Before  Biddlb,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Coui*t. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Lincoln  L.  Eyre^  Benjamin  F.  Hughes  with  him,  for  appel- 
lant.— Deceased  had  gone  upon  the  railroad  at  a  public  crossing 
under  circumstances  of  apparent  safety.  Having  gotten  upon 
the  track  in  an  ordinary  way,  and  having  actually  crossed  one 
or  more  sets  of  rails  and  being  about  to  cross  the  last  set,  she 
was  confronted,  without  warning,  by  a  sudden  and  unforesee- 
able danger,  against  which  she  Iiad  to  provide  by  an  immediate 
exercise  of  her  judgment  between  three  alternatives,  namely : 
(1)  To  staud  still  upon  the  track,  or  (2)  to  get  off  by  turning 
back,  or  (8)  to  get  off  by  moving  forwai*d.  She  chose  the  third 
alternative  and  was  unsuccessful.  Whether  she  could  have 
saved  herself  by  choosing  either  of  the  other  alternatives  is  cer- 
tainly a  question  which  a  jury  alone  should  have  decided: 
Mooi-e  V.  R.  R.,  108  Pa.  849;  Can-oil  v.  R.  R.,  12  W.  N.  848; 
Marland  v.  R.  R.,  128  Pa.  487 ;  R.  R.  v.  Mooney,  126  Pa.  244 ; 
Aiken  v.  R.  R.,  180  Pa.  882 ;  R.  R.  v.  Ogier,  85  Pa.  71 ;  R.  R. 
V.  Weber,  76  Pa.  157  ;  R.  R.  v.  Werner,  89  Pa.  59 ;  Schum  v. 
Pa.  R.  R.,  107  Pa.  8 ;  McGill  v.  Ry.,  152  Pa.  881 ;  Groner  v. 
Canal  Co.,  158  Pa.  890 ;  Newhard  v.  R.  R.,  158  Pa.  417 ;  Ely 
V.  Ry.,  158  Pa.  288;  Vannatta  v.  R.  R.,  154  Pa.  262;  Smith 
V.  R.  R.,  158  Pa.  82. 

David  W.  Sellers^  for  appellee. 

Opinion  by  Mr.  Justice  Dean,  April  2, 1894 : 
A  public  street  of  the  city  of  Philadelphia,  known  as  Hart 
Lane,  crosses  the  New  York  division  of  defendants'  railroad. 
At  the  point  of  crossing  there  are  five  railroad  tracks,  having 
a  general  direction  east  and  west ;  the  street  runs  north  and 
south  almost  at  right  angles  to  the  railroad.  On  the  north  side 
the  approach  of  the  street  to  the  railroad,  close  up  to  the  tracks, 
is  a  cut  between  embankments  about  twelve  feet  in  height. 
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On  the  railroad,  west  of  the  crossing  about  860  feet,  is  a  sharp 
curve,  beyond  which  an  approaching  train  going  east  cannot  be 
seen.  On  the  19th  of  November,  1890,  Emma  HofiFmeister, 
wife  of  plaintiff,  with  three  others,  Greorge  Stevenson,  Andy 
Zollers  and  Kate  Koreko,  all  residents  of  the  city  south  of  the 
railroad,  were  working  for  Michael  Simon  on  a  truck  fai-m 
north  of  the  railroad.  About  five  o'clock  in  the  evening  they 
stopped  work,  and  together  started  for  home ;  their  way  was 
by  Hart  Lane,  crossing  over  the  railroad ;  as  it  took  from  fifteen 
to  twenty  minutes  to  walk  from  the  truck  field  to  the  crossing, 
at  that  time  of  the  year  it  was  getting  dark  when  they  reached 
it.  There  was  testimony  that,  by  reason  of  the  embankment, 
nothing  could  be  seen  up  or  down  the  railroad  tracks  until 
almost  on  them,  but  that  when  near  the  tracks  they  stopped 
and  listened  before  attempting  to  cross;  neither  seeing  nor 
hearing  trains,  they  started  to  cross  the  five  tracks.  Emma 
Hoffmeister  was  behind  the  others,  following  them  closely ;  a 
passenger  train,  running  at  the  speed  of  forty  miles  an  hour 
from  the  west  around  the  curve,  struck  and  killed  her;  the 
headlight  of  the  locomotive  of  the  coming  train  could  be  seen 
from  four  to  six  seconds  before  it  reached  the  crossing  where 
the  deceased  was  struck ;  but,  before  it  was  seen,  the  testimony 
of  Stevenson  and  Kate  Koreko  is,  they  were  on  the  tracks. 
There  was  evidence,  on  part  of  plaintiff,  that  no  whistle  was 
sounded  or  bell  rung. 

The  learned  judge  of  the  court  below,  on  motion  of  defend- 
ant's counsel,  nonsuited  plaintiff,  because,  as  given  in  his  own 
words  :  ^^  There  is  no  better  settled  principle  of  law  connected 
with  accidents  of  negligence,  numerous  as  they  are,  than  this: 
That  no  matter  how  negligent  the  railroad  company  may  be, 
nobody  has  the  right  to  cross  in  the  face  of  a  moving  locomo- 
tive. You  cannot  attempt  to  get  across  the  track  in  the  face 
of  a  locomotive,  where  you  have  had  an  opportunity  of  seeing, 
and  then  complain  that  the  company  did  not  sound  a  whistle 
or  ring  a  bell.  Your  own  contributory  negligence  defeats  your 
action.  Now,  in  this  case,  it  is  very  clear  that  there  were  four 
people,  and  three  of  them  are  the  only  people  to  testify  to  what 
happened,  and  they  testified  positively  that  they  saw  the  train 
and  deliberately  walked  across  in  perfect  safety.  This  lady 
had  a  bag  of  spinach  on  her  head,  and  she  was  also  notified  by 
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these  people  calling  to  her  that  the  train  was  coming,  and  she 
seems  to  have  taken  the  risk  of  getting  across,  but  was  not  so 
successful  as  the  parties  who  did  get  across.  It  seems  to  me, 
therefore,  that  it  presents  just  that  case,  that  it  was  an  attempt 
to  go  across  in  the  face  of  a  moving  train.  I  therefore  grant  a 
nonsuit'' 

Neither  side  disputes  the  law  as  here  stated,  and  as  only  the 
plaintifiTs  testimony  was  heard,  the  facts  must  be  taken  to  be 
those  of  which  he  gave  evidence.  If  before  getting  on  the 
railroad,  they  saw  or  heard  this  train,  and  then  deliberately 
walked  across,  as  assumed  by  the  learned  judge,  the  nonsuit 
was  properly  ordered.  But  the  testimony  of  Stevenson  and 
Kate  Koreko  does  not  show  this  to  be  the  fact ;  on  the  contraiy, 
it  tends  to  establish,  with  more  or  less  positiveness,  that  they 
were  on  the  tracks  when  the  headlight  was  first  seen ;  they  es- 
caped because  a  few  feet  in  advance  of  the  deceased,  and  were 
thus  enabled  to  clear  the  track  while  she  met  her  death.  If 
the  party  stopped,  looked  and  listened  before  going  upon  the 
tracks,  then,  getting  no  warning  from  the  approaching  train, 
they  attempted  to  cross,  then  when  on  the  tracks  they  got  only 
four  to  six  seconds  warning  from  the  headlight  of  the  coming 
locomotive,  it  seems  to  us  the  question  of  contributory  negli- 
gence was  for  the  jury.  As  we  read  the  printed  testimony,  the 
first  indication  of  danger  was  the  headlight,  after  the  alleged 
negligence  of  defendant  had  lured  them  into  a  situation  of 
peril ;  then,  it  was  go  on,  stop,  or  turn  back,  and  must  have 
seemed  so  to  them.  Whether  there  was  absence  of  care  ac- 
cording to  the  circumstances,  was  peculiarly  the  province  of 
the  jury  to  decide ;  and  so  do  all  the  cases  from  Pa.  R.  R.  Co. 
V.  Heileman,  49  Pa.  60,  to  Ely  v.  Pittsburgh  R.  R.  Co.,  158 
Pa.  283,  hold. 

Assuming  the  deceased  exercised  care  according  to  the  cir- 
cumstances, before  going  upon  the  tracks,  stopped,  looked  and 
listened  for  a  warning  which  it  was  defendant's  duty  to  give, 
but  which  it  neglected,  then,  was  she  negligent  when  she  dis- 
covered danger  was  imminent  after  she  got  upon  the  crossing? 
True,  she  was  still  bound  to  exercise  care,  but  care  according 
to  the  circumstances,  and  these  had  changed  from  the  time  she 
stopped  and  listened  before  going  upon  the  tracks ;  then  she 
was  in  a  place  of  safety  and  if  defendant  had  given  proper 
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warning,  she  was  bound  tx)  hear  and  heed  it ;  but,  being  upon 
a  ci*ossing,  over  five  tnicks,  without  negligence,  then  it  was  for 
the  jury  to  say  whether  she  was  negligent  in  not  turning  bjick, 
or  in  not  hastening  her  steps,  or  in  not  stopping  between  the 
tracks  with  a  locomotive  four  to  six  seconds  ofiE. 

The  judgment  m  reversed  and  a  procedendo  awarded. 


160         572 

1  160 — 572  Kiila.,  Appellant,  t?.  Masonic  Home  of  Perina. 

|fj6»cno6 

Taxaiion—Exemption-'Masonic  Home^CharUy. 

A  charity  is  a  gift  to  promote  tho  welfare  of  others. 

A  charity  is  not  a  **  purely  public  charity"  which  excludes  from  its  bene- 
fits any  person  becaase  he  has  not  a  particular  relation  to  some  society, 
church  or  other  organization. 

It  seems  that  so  long  as  tho  classification  is  determined  \ry  some  distino- 
tion  which  involuntarily  affects  or  may  affect  any  of  tho  whole  people,  al- 
though only  a  small  number  may  bo  benefited,  it  is  public. 

A  liomo  limited  to  indigent,  afflicted  and  aged  Fro^juasons,  although 
8upi>oited  by  voluntary  contributions,  without  charge  to  the  beneficiaries, 
and  with  no  profit  either  to  the  corponition  or  its  officers,  is  not  a  **  purely 
public  charity,^^  exempt  from  taxation  within  the  meaning  of  the  constitu- 
tion, sec.  1,  art.  9,  and  tlie  act  of  May  14,  1874,  P.  L.  158. 

Tax  exeviptionsSlaluteB^Repeal—Acl  of  May  14,  1874. 

Tlie  act  of  May  14,  1874,  P.  L.  158,  in  connection  with  the  constitution 
of  1874,  repeals  all  tax  exemptions  enacted  after  the  constitutional  amend- 
ment of  1«57 

Argued  Jan.  19,  1898;  reargued  Jan.  2,  1894.  Appeal, 
No.  61,  July  T.,  1892,  by  plaintifif,  from  judgment  of  C.  P.  No.  4, 
Phila.  Co.,  Sept.  T.,  1889,  No.  923,  M.  L.  D.,on  verdict  for  de- 
fendant. Before  Sterrett,  C.  J.,  Green,  Williams,  Mo- 
CoLLUM,  MncHELL,  Dean  and  Fell,  J  J.    Reversed. 

Sci.  fa.  8ur  municipal  claim  for  taxes. 

At  the  trial,  it  appeared  that  the  Masonic  Home  was  incor- 
porated under  the  act  of  May  6, 1871,  P.  L.  615.  On  April  14, 
1884,  the  Home  of  Free  and  Accepted  Masons  of  Pennsylvania 
was  incorporated  by  the  Court  of  Common  Pleas  of  Philadel- 
phia county.  On  Sept.  6,  1887,  the  two  corporations  were 
merged  by  a  decree  of  court.  The  act  of  May  6,  1871,  P.  L. 
615,  exempted  the  property  of  the  Masonic  Home  from  taxation. 
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Defendant's  charter  under  act  of  May  6, 1871,  P.  L.  615,  was 
as  f (illows : 

^^  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  Commonwealth  of  Pennsylvania,  in  Gen- 
eral Assembly  met,  and  it  is  hei*eby  enacted,  by  the  authoiity 
of  the  same,  that  Robert  A.  Lamberton,  Christian  F.  Knapp, 
Heniy  B.  McKean,  Michael  Nisbet,  John  A.  Wright,  D.  W.  C. 
Carroll,  Jeremiah  L.  Hutchinson,  Samuel  B.  Dick,  James  M. 
Porter  and  James  H.  Hopkins,  their  associates  and  successors, 
be  and  they  are  hereby  created  a  body  corporate  and  politic, 
with  perpetual  succession,  by  the  name  and  style  of  ^  The  Ma- 
sonic Home  of  Pennsylvania,'  and  by  that  name  are  made  capa- 
ble in  law  and  equity  to  sue  and  be  sued,  plead  and  be  impleaded, 
contmct  and  be  contracted  with,  and  to  make,  have  and  use  a 
common  seal  and  the  same  to  break,  alter,  renew  at  pleasure, 
ordain  by-laws,  and  shall  have  the  right  to  take  and  hold  by 
purchase,  gift  or  devise,  real  and  peraonal  estate,  free  from  all 
taxation,  for  the  purposes  hei*einafter  named,  and  to  sell,  con- 
vey or  exchange  the  same  at  pleasure. 

^^  Seo.  2.  The  object  of  said  institution  shall  be  to  provide  and 
sustain  in  the  state  of  Pennsylvania  one  or  more  houses  for 
destitute  widows  and  orphans  of  deceased  Freemasons  of  the 
state  of  Pennsylvania,  and  an  infirmary  or  infirmaries  for  the 
reception  and  care  .of  sick  and  afBicted  Freemasons  in  indigent 
circumstances,  and  all  such  as  may  be  placed  under  its  charge 
by  its  managers. 

^*  Seo.  8.  The  membership  of  said  institution  shall  consist  of 
life  members,  active  members  and  representatives  of  masonic 
bodies,  under  such  regulations  as  the  committee  of  management 
may  prescribe — all  of  whom  shall  be  Freemasons. 

'^  Seo.  4.  There  shall  be  a  meeting  of  the  members  of  the  in- 
stitution called  within  three  months  after  the  passage  of  this 
act,  for  the  purpose  of  electing  members  of  the  committee  of 
management,  prescribing  its  constitution  and  general  rules  and 
regulations  for  the  government  of  the  institution."  .  .  . 

The  by-laws  applicable  to  the  question  at  issue  were  as  fol- 
lows : 

"OBJECT  OF  THE  HOME. 

"Section  1.  The  Masonic  Home  shall  have  for  its  object, 
to  provide  and  maintain  a  home  for  indigent,  afiBicted  or  aged 
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Freemasons,  and  for  the  destitute  widows  and  orphans  of  Free- 
masons in  the  state  of  Pennsylvania,  and  for  such  others  as 
may  be  placed  under  its  charge. 

"OOBPOEATIOK. 

^*  Sbo.  2.  This  corporation  shall  be  composed  of  individuals 
as  representatives  of  such  masonic  bodies  as  are  recognized  by 
the  Grand  Lodge  of  Free  and  Accepted  Masons  of  Pennsyl- 
vania, and  of  such  Master  Masons  as  may  become  members 
thereof  by  complying  with  the  by-laws. 

''ADHIS8IOK  OF  INMATES  AND  FBB8. 

^^  Sbo.  41.  Every  nomination  for  admission  into  the  home  as 
an  inmate  shall  be  made  in  writing,  at  a  stated  meeting  of  the 
board  of  managers,  setting  forth  the  name,  age  (not  less  than 
fifty-five  years),  residence,  social  condition,  and  masonic  mem- 
bership of  the  nominee,  with  such  other  information  as  the 
board  of  managers  may  require. 

''  All  nominations  shall  be  recorded  in  a  book  kept  for  that 
purpose,  in  the  o^er  in  which  they  are  presented,  and  shall 
be  referred  by  the  board  of  managers  to  the  committee  on  ad- 
missions. 

^^  Seo.  42.  Inmates  shall  be  admitted  into  the  home  after  re- 
port of  the  committee  on  admissions ;  (hose  under  sixty  years 
of  age  requiring  a  two  thirds,  and  others  a  majority,  vote  of 
the  board  of  managers. 

^^  Seo.  48.  Each  representative  shall  be  entitled  to  make  as 
many  nominations  for  admission  into  the  home  as  inmates  as 
he  may  deem  advisable,  at  the  request  of  the  masonic  body 
represented  by  him ;  but  not  more  than  one  nominee  of  a  rep- 
resentative shall  be  admitted  as  an  inmate  while  other  nomi- 
nees are  upon  the  list  from  bodies  which  have  at  the  time  no 
inmate,  and  whose  admission  is  approved  by  the  board  of 
managers. 

^^  Individual  members  may  also  make  nominations,  subject 
to  the  same  restrictions  as  to  inmates  as  hereinbefore  stated. 

"  In  the  event  of  an  inmate  withdrawing  from  the  home,  fof 
any  cause  whatever,  within  three  months  after  admission,  so 
much  of  the  fee  paid  into  the  funds  of  this  corporation  as  shall 
remain  after  deducting  five  dollars  ($6.00)  per  week  for  his 
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board  dariag  his  residence  in  the  home,  and,  in  addition,  such 
other  expenses  as  may  be  incurred  in  his  behalf,  shall  be  re- 
turned to  the  masonic  body  or  individual  member  that  paid  the 
same. 

"  The  preference  for  admission  shall  always  be  given  in  the 
following  order,  viz.  : 

'^1.  To  such  nominees  as  are  members  of  masonic  bodies 
represented  in  the  corporation,  and  nominated  at  their  instance. 

"  2.  To  such  nominees  as  may  be  placed  in  nomination  by  a 
representative  of  one  masonic  body,  where  the  nominee  is  a 
member  of  some  other  masonic  body  which  is  also  represented. 

^^  8.  To  Master  Masons  nominated  by  individual  members. 

^^  4.  To  Master  Masons  belonging  to  masonic  bodies  located 
within  the  commonwealth  of  Pennsylvania,  but  not  represented 
in  this  corporation,  who  may  have  been  nominated  as  aforesaid. 

^^  6.  To  Master  Masons  of  other  jurisdictions  upon  such  nom- 
ination. 

''  Sbo.  44.  There  shall  be  paid  into  the  funds  of  this  corpora- 
tion, as  the  admission  fee  of  an  inmate,  the  sum  hereinafter 
named,  according  to  the  age  of  the  brother  so  admitted,  as  fol- 
lows: 
^  If  the  applicant  be  66  years  of  age,  and  not 

exceeding  60  years, 1260  00 

If  the  applicant  be  60  years  of  age,  and  not 
exceeding  66  years,      ....  200  00 

If  the  applicant  be  66  years  of  age,  and  not 
exceeding  70  years,  .        .        .        .  150  00 

If  the  applicant  be  over  70  years  of  age,  .  100  00 

^  Sbo.  46.  Any  Master  Mason  wishing  to  secure  a  home  for 
himself  in  his  declining  years  shall,  upon  becoming  a  member 
of  this  corporation  and  the  payment  of  four  hundred  ($400.00) 
dollars  in  addition  to  his  membership  fee,  be  at  once  nominated 
by  a  majority  vote  of  the  board  of  managers  for  admission  into 
the  home,  in  accordance  with  section  41  of  these  by-laws.  He 
shall  be  exempt  from  the  payment  of  annual  dues,  and,  upon 
reaching  the  age  of  sixty  (60)  years  or  upwai*ds,  shall  have 
precedence,  according  to  date  of  nomination,  of  all  other  Mas- 
ter Masons  nominated  by  either  representatives  or  by  individual 
members,  subject,  however,  to  the  restrictions  of  section  43  of 
these  by-laws ;  Provided,  That  any  member  of  this  corporation. 
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becoming  an  inmate  of  the  home,  shall  thereby  forfeit  aud  ter- 
minate Lis  memberahip  in  the  corporation. 

"  PERMANENT  FUND. 

^^  Sec.  46.  The  permanent  fund  shall  consist  of  the  fees  for 
life  membership  and  admission  of  inmates,  and  of  all  donations 
and  bequests,  when  not  otherwise  designated  by  the  donor  or 
legatee,  and  such  other  amounts  as  may  be  voted  to  the  fond 
by  the  board  of  managers. 

^*  All  investments  in  the  permanent  fund  shall  be  made  un- 
der the  supervision  and  direction  of  the  committee  on  finance, 
who  shall  make  a  report  of  the  investments  in  the  fund  annually, 
or  whenever  required,  to  the  boai*d  of  managers  and  the  cor- 
poration. 

^^The  interest  from  such  investments  shall  be  paid  to  the 
treasurer  for  the  general  uses  of  the  coiporation." 

It  was  admitted  that  defendant  institc^te  was  supported  as  a 
charity. 

Binding  instructions  for  defendant  were  given. 

Verdict  and  judgment  for  defendant.    Plaiutifif  appealed. 

JErrar  assiffned  was  above  instruction,  quoting  it. 

James  Alearfti  assistant  city  solicitor,  Isaac  H.  Skidds^  assist- 
ant city  solicitor,  and  Charles  F.  Warwick^  city  solicitor,  with 
him,  for  appellant. — The  exemption  clause  of  the  act  of  May  6, 
1871,  was  repealed  by  the  act  of  ljB74:  Wagner  Free  Institute 
V.  Phila.,  182  Pa.  612;  Phila.  v.  Penna.  Hospital,  184  Pa.  171 ; 
Allegheny  Co.  v.  Gibson,  90  Pa.  897 ;  Perkins  v.  Slack,  86  Pa. 
270 ;  Lehigh  Iron  Co.  v.  Lower  Macungie  Township,  81  Pa.  484. 

The  constitution  of  1874  does  not  exempt  any  property  from 
taxation,  but  authorizes  the  legislature  by  general  laws  to  ex- 
empt the  property  mentioned  in  §  1,  art.  9.  It  thereby  limited 
the  power  of  the  legislature.  In  pursuance  of  that  authority, 
the  act  of  May  14,  1874,  P.  L.  168,  was  passed.  There  is  now 
no  exemption  except  as  mentioned  in  §  1,  art  9,  as  enforced  by 
the  act  of  May  14, 1874.  Unless  appellee  is  within  the  class 
referred  to  in  said  section  and  act,  it  is  not  exempt  from  taxa- 
tion. 

Appellee  is  not  a  purely  public  charity,  and  therefore  exempt 
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from  taxation  by  §  1,  art.  9,  of  the  constitution,  and  the  act  of 
May  14,  1874,  P.  L.  168 :  Donohugh's  Ap.,  86  Pa.  306 ;  Bun! 
Orphan  Asylum  v.  School  District,  90  Pa.  21 ;  Delaware  County 
Inst.  V.  Delaware  Co.,  94  Pa.  163 ;  Phila.  v.  Women's  Chris- 
tian Assn.,  125  Pa.  672  ;  Northampton  Co.  v.  Lafayette  Col- 
lege, 128  Pa.  132 ;  Episcopal  Academy  v.  Phila.,  150  Pa.  565. 

Robert  H,  Hinckley^  for  appellee. — By  the  terms  of  the  act  of 
May  6,  1871,  defendant's  property  was  to  be  held  by  it  free 
from  all  taxation,  and  it  is  contended  that  this  act  is  still  in 
force.  The  act  of  May  14, 1874,  P.  L.  158,  does  not,  by  any  of 
its  terms,  repeal  this  previous  statute  of  1871:  Bell  v.  Alle- 
gheny Co.,  149  Pa.  381 ;  WiUiamsport  v.  Brown,  84  Pa.  438 ; 
Coatesville  Gas  Co.  v.  Chester  Co.,  97  Pa.  476 ;  Erie  Co.  v. 
Erie,  113  Pa.  367 ;  Allegheny  County  v.  Gibson,  90  Pa.  411 ; 
Evans  v.  Phillipi,  117  Pa.  237. 

In  Phila.  v.  Penna.  Hospital,  134  Pa.  171,  the  power  of  the 
constitutional  provisions  to  i*epeal  exceptions  was  not  before 
the  court.  There  the  decision  was  limited  to  subsequent  legis- 
lation. 

The  home  is  a  public  charity:  Burd  Orphan  Asylum  v. 
School  District,  90  Pa.  21 ;  Phila.  v.  Women's  Christian  Asso- 
ciation, 125  Pa.  572. 

Opinion  by  Mr.  Justice  Dean,  April  2, 1894 : 
There  is  nothing  of  doubt  in  this  case,  except  the  question 
as  to  whether  the  appellee  is  an  "  institution  of  purely  public 
charity,"  within  the  meaning  of  section  10,  article  16,  of  the 
constitution  of  1874.  If  it  be  not,  nothing  in  its  charter  or 
the  statutes  can  avail  to  exempt  it  from  liability  to  taxation. 

The  contention  turns  on  the  constitutional  meaning  of  the 
words  "  purely  public  charity."  "  Words  in  a  constitution  that 
do  not  of  themselves  denote  that  they  are  used  in  a  technical 
sense,  are  to  have  their  plain,  proper,  natui*al  and  obvious  mean- 
ing:" Nav.  Co.  V.  Coons,  6  W.  &  S.  114.  The  legal  definition 
of  the  word  **  charity "  has  been  the  subject  of  much  discus- 
sion in  the  courts,  especially  in  those  of  England,  but  its  mean- 
ing here,  discarding  all  technical  sense,  is,  ^^  a  gift  to  promote 
the  welfare  of  others."  The  appellee  clearly  is  a  charity.  It 
provides  for  and  maintains  in  the  "  Masonic  Home  "  indigent. 
Vol.  clx — 37 
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afflicted  and  aged  Freemasons.  This  too  from  voluntary  con- 
tributions, without  charge  to  the  beneficiaries,  and  with  no 
profit  either  to  the  corporation,  or  to  its  officers.  Not  one  of 
the  corporate  officera  receives  a  cent  of  compensation  for  ad- 
ministering its  affairs ;  such  unselfishness  excites  the  admira- 
tion and  approval  of  all  friends  of  humanity.  General  Wagner, 
president  of  the  home,  testifies :  "  The  number  of  inmates  at 
present  is  thirty ;  their  average  age  is  72  years ;  all  are  decrepit ; 
if  they  could  support  themselves,  they  would  not  be  admitted; 
the  money  to  support  them  is  contributed  by  different  masonic 
lodges,  individuals.  Masons,  men  and  women  ;  the  receipts  are 
always  less  than  the  expenses,  and  a  deficit  has  to  be  made  up 
at  the  end  of  each  year;  no  one  is  benefited  except  the  in- 
mates ;  they  are  fed,  clothed,  and  lodged  during  life,  and  buried 
at  death  at  the  expense  of  the  home."  Of  course,  if  this  be  not 
purely  charity,  nothing  is. 

But,  is  it  a  public  charity?  The  word  "public  "  relates  to 
or  affects  the  whole  people  of  a  nation  or  state.  General  Wag- 
ner further  testifies :  "  The  home  is  open  only  to  those  who  are 
Masons ;  a  man  to  be  admitted  must  be  a  Mason."  When  the 
eligibility  of  those  admitted  is  thus  determined,  it  seems  to  us 
the  institution  is  withdrawn  from  public  and  put  in  the  class 
of  private  charities. 

A  charity  may  restrict  its  admissions  to  a  class  of  humanity, 
and  still  be  public ;  it  may  be  for  the  blind,  the  mute,  those 
suffering  under  special  diseases  ;  for  the  aged,  for  infants,  for 
women,  for  men,  for  different  callings  or  trades  by  which  hu- 
manity earns  its  bread,  and  as  long  as  the  classification  is  de- 
termined by  some  distinction  which  involuntarily  affects  or  may 
affect  any  of  the  whole  people,  although  only  a  small  number 
may  be  directly  benefited,  it  is  public.  But  when  the  right  to 
admission  depends  on  the  fact  of  voluntary  association  with 
some  particular  society  then  a  distinction  is  made  which  con- 
cerns not  the  public  at  large.  The  public  is  interested  in  the 
I'elief  of  its  members,  because  they  are  men,  women  and  chil- 
dren, not  because  they  are  Masons.  A  home  without  charge, 
exclusively  for  Presbyterians,  Episcopalians,  Catholics  or  Meth- 
odists, would  not  be  a  public  charity.  But  then  to  exclude 
eveiy  other  idea  of  public,  as  distinguished  from  private,  the 
word  "  purely  "  is  pi-efixed  by  the  constitution ;  this  is  to  in- 
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tensify  the  word  "public,"  not  "charity."  It  must  be  purely 
public ;  that  is,  there  must  be  no  admixture  of  any  qualifica- 
tion for  admission,  heterogeneous,  and  not  solely  relating  to 
the  public.  That  the  appellee  is  wholly  without  profit  or  gain 
only  shows  that  it  is  purely  a  charity,  and  not  that  it  is  a  purely 
public  charity. 

Nor  does  the  argument  that,  to  the  extent  it  benefits  Masons, 
it  necessarily  relieves  the  public  burden,  affect  the  question ; 
there  is  no  public  burden  for  the  relief  of  aged  and  indigent 
Masons;  there  is  the  public  burden  of  caring  for  and  relieving 
aged  and  indigent  men,  whether  they  be  Masons  or  anti- Masons ; 
but  age  and  indigence  concern  the  public  no  further  than  the 
&ct  of  them ;  it  makes  no  inquiry  into  the  social  relations  of 
the  subjects  of  them.  Burd  Orphan  Asylum  v.  School  Dis- 
trict, 90  Pa.  21,  is  cited  as  sustaining  a  different  view.  The 
test  there,  as  to  whether  the  defendant  was  a  purely  public 
charity,  was,  whether  there  was  any  gain  or  profit  to  any  class 
of  pei*sons  or  corporations  who  could  assert  a  right  to  be  ben- 
eficiaries. As  there  was  not,  and  as  the  administrators  of  the 
charity  could,  in  their  discretion,  select  those  who  should  be 
the  recipients  of  the  benefits,  giving  only  a  preference,  the 
court  held  it  to  be  a  purely  public  charity.  While  concurring 
in  the  judgment  in  that  case,  because  the  facts  showed  it  was 
administered  as  a  purely  public  charity,  I  do  not  concur  in  the 
reason  given  for  distinguishing  a  quasi-public  from  a  purely 
public  charity.  I  would  put  the  distinction  on  firmer  as  well 
as  on  what  seems  to  me  more  clearly  defined  ground :  Is  any 
member  of  humanity,  that  greater  public  of  whom  the  common- 
wealth is  constructively  the  parent  or  trustee,  excluded  because 
he  has  not  a  particular  relation  to  some  society,  church  or  other 
organization,  which  relation  is  dependent  on  his  wholly  volun- 
tary act?  If  so,  if  he  be  excluded  in  fact,  because  he  is  not  a 
Presbyterian,  Freemason,  or  a  member  of  some  one  of  the  in- 
numerable religious,  social,  or  beneficial  organizations  of  the 
commonwealth,  then,  however  pure  may  be  the  charity,  however 
commendable  its  purpose,  it  is  not  **  purely  public,"  and  its 
property  must,  under  the  constitution,  be  taxed ;  not  because 
this  court  says  so,  but  because  the  people  have  said  so  in  their 
fundamental  law. 

Here,  while  the  charter  and  by-laws  of  the  institution  do  not 
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show  that  it  is  not  "  purely  public,"  the  undisputed  facts,  as  to 
the  administration  of  the  charity,  show  that  none  were  admitted 
except  Freemasons,  of  course  excluding  all  other  aged  and  in- 
digent men,  because  they  had  not  chosen  to  become  memhera 
of  a  particular  society.  This  made  admission  depend  on  an 
artificial  badge  of  distinction,  and  not  on  one  incident  to  human- 
ity, and  therefore  it  is  not  "  purely  public."  If  this  be  purely 
public,  then  what  is  not  purely  public? 

This  is  not  a  question  to  be  decided  on  sentiment ;  if  it  were, 
our  inclinations  would  prompt  to  a  different  conclusion.  But 
there  is  not  much  sentiment  in  the  constitution.  It  is  a  banier 
erected  by  the  whole  people  against  encroachments  on  the  rights 
of  the  people  as  a  whole ;  they  have  forbidden  an  annual  appro- 
priation of  their  money  in  a  sum  equal  to  the  amount  of  taxes 
here  imposed,  for  the  benefit  of  a  favored  few ;  the  duty  of  a 
court,  when  called  upon  to  decide  such  a  question,  is  so  plain 
that  he  who  runs  may  read. 

As  to  the  argument  that  the  act  of  1871  exempted  the  home 
from  taxation,  the  act  of  1874,  when  read  in  connection  with 
the  constitution  of  1874,  repealed  all  such  exemptions  enacted 
after  the  constitutional  amendment  of  1857.  It  is  so  decided 
in  Wagner  Institute  v.  Philadelphia,  132  Pa.  612,  and  Phila- 
delphia V.  Penna.  Hospital,  184  Pa.  171. 

The  judgment  is  reversed  at  costs  of  appellee,  and  a  new 
trial  is  awarded. 

Dissenting  Opinion  by  Me.  Justice  Williams: 
This  appeal  depends  on  a  definition.  Its  decision  will  affect 
many  of  the  noblest  charities  in  the  state.  The  words  requir- 
ing definition  are  the  words  "  purely  public,"  as  used  in  sec- 
tion 1  of  article  9  of  the  constitution  of  Pennsylvania.  The 
paragraph  in  which  the  words  occur  is  as  follows  :  **  But  the 
genei-al  assembly  may,  by  general  laws,  exempt  from  taxation 
public  property  used  for  public  purposes,  actual  places  of  re- 
ligious worship,  places  of  burial  not  used  or  held  for  private  or 
corporate  profit,  and  institutions  of  purely  public  charity."  A 
majority  of  this  court  holds  that  the  defendant.  The  Masonic 
Home,  is  not  an  institution  of  purely  public  charity,  and  for 
that  reason  is  subject  to  taxation  like  all  other  property  held 
by  private  persons  or  organizations  for  private  purposes.    The 
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correctness  of  this  decision  depends  on  the  result  of  two  pre- 
liminary inquiries.  First,  what  is  the  meaning  of  the  words 
"  purely  public  "  as  used  in  the  constitution  ?  Second,  what  is 
the  character  of  The  Masonic  Home  and  its  work  ?  In  reply 
to  the  first  of  these  questions  it  should  be  noticed  that  the  leg- 
islature has  undertaken  an  interpretation  of  the  constitutional 
provision  and  of  these  particular  words,  by  a  law  passed  at  the 
same  session  at  which  the  adoption  of  the  constitution  was  for- 
mally declared.  The  law  was  passed  for  the  express  purpose 
of  giving  effect  to  the  constitutional  provision  authorizing  the 
exemption  of  certain  property  from  taxation,  and  to  guide  the 
taxing  oflScers  of  the  state  in  determining  what  property  was 
entitled  to  the  exemption  authorized  by  the  constitution.  This 
purpose  made  it  necessary  to  consider  and  determine  the  exact 
extent  of  the  limits  within  which  the  exercise  of  legislative  power 
was  permissible  under  section  1  of  article  9 ;  and  to  define  ac- 
curately each  class  of  property  to  which  the  privilege  of  ex- 
emption was  extended  by  it.  Our  present  concern  is  with  the 
fourth  class,  viz. :  "  Institutions  of  purely  public  charity."  The 
act  of  1874  interpreted  these  words,  and  enumerated  the  insti- 
tutions embraced  by  them,  so  as  to  include  "  All  hospitals,  uni- 
versities, colleges,  seminaries,  academies,  and  institutions  of 
learning,  benevolence  or  charity  ....  founded,  endowed  and 
maintained  by  public  or  private  charity."  This  definition  is 
broad  enough  to  include  The  Masonic  Home  and  all  similar  in- 
stitutions of  charity ;  and  unless  the  constitutionality  of  the 
act  can  be  successfully  assailed  the  judgment  of  the  court  be- 
low must  be  affirmed. 

It  should  be  noticed  in  the  next  place  that  this  coui-t  has 
adopted  and  followed  the  legislative  definition  in  several  cases 
in  which  the  question  was  fairly  raised  and  squarely  decided. 
The  first  of  these  was  Burd  Orphan  Asylum  v.  The  School 
District,  90  Pa.  21.  The  Burd  Asylum  was  founded  and  en- 
dowed under  the  will  of  Mrs.  Burd,  "  to  establish  an  asylum 
for  poor  white  female  orphans."  But  not  all  poor  white  female 
orphans  were  entitled  to  admission.  They  were  required  to 
be  of  legitimate  birth,  not  less  than  four  nor  more  than  eight 
years  of  age,  and  baptized  in  the  Protestant  Episcopal  Church ; 
preference  being  given  to  such  orphans  in  the  city  of  Philadel- 
phia ;  after  them  to  such  orphans  in  the  state  of  Pennsylvania. 
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If  both  city  and  state  failed  to  fill  the  asylum  with  those  who 
met  all  the  requirements,  then  poor  white  female  orphans  with- 
in the  required  age  might  be  admitted  without  regard  to  the 
place  of  their  birth  or  the  fact  of  their  baptism.  This  was  not 
a  public  asylum  in  the  sense  of  being  open  to  the  general  pub- 
lic. It  was  a  denominational  institution,  under  denominational 
control,  open  in  the  first  instance  to  children  baptized  in  the 
churches  of  the  denomination,  and  if  enough  such  could  be 
found,  then  to  no  one  else. 

We  held  that  such  an  institution  was  a  charity.  As  it  was 
administered  in  the  interest  of  the  helpless  in  the  city  and  the 
state,  it  was  a  public  charity ;  as  there  was  no  element  of  pri- 
vate or  corporate  gain  in  its  organization  or  management,  it 
was  a  purely — that  is  wholly — public  charity.  It  was  within 
the  letter  of  the  act  of  1874,  and  within  the  spirit  and  intention 
of  the  constitutional  provision. 

In  Boyd  v.  The  Fire  Insurance  Patrol,  120  Pa.  624,  we  held 
that  an  organization  whose  purpose  was  to  save  life  and  prop- 
erty endangered  by  fires,  without  charge  to  the  persons  or  to 
the  owners  of  the  property  rescued  by  the  efforts  of  the  mem- 
bers and  employees  of  the  organization,  was  a  charity.  It  was 
supported  by  contributions  made  by  insurance  companies  and 
others,  and  rendered  its  services  gi*atuitously  whenever  and 
wherever  a  fire  occuned  in  the  city.  It  was  therefore  a  public 
charity ;  and  as  there  was  no  profit  or  gain  to  its  projectors  or 
managers  contemplated,  and  no  return  received  from  those 
benefited  by  its  laboi-s,  it  was  wholly — that  is  purely — a  public 
charity.  The  same  doctrine  was  held  in  Philadelphia  v.  The 
Women's  Christian  Association,  125  Pa.  581 ;  in  Northampton 
County  V.  LaFayette  College,  128  Pa.  132,  and  The  Episcopal 
Academy  v.  Philadelphia,  150  Pa.  565.  In  each  of  these  cases 
the  act  of  1874  was  treated  as  a  correct  exposition  of  the  con- 
stitutional provision .  Other  questions  were  raised  and  considei"- 
ed,  but  in  no  one  of  these  cases  has  this  court  given  expression  to 
the  slightest  doubt  about  the  constitutionality  of  the  act  of  1874, 
or  attempted  to  give  any  other  definition  of  the  words  "  purely 
public  charity  "  than  that  given  by  the  legislature  in  that  act. 
The  same  definition  may  be  found  in  substance  in  Donohugh 
V.  The  Library  Company  of  Philadelphia,  86  Pa.  806,  in  which 
we  said  that  a  purely  public  charity  "  is  not  necessarily  one 
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solely  controlled  and  administered  by  the  state,  but  the  phrase 
extends  to  and  includes  private  institutions  for  purposes  of 
purely  public  charity,  and  not  administered  for  private  gain." 
We  defined  the  word  "  purely  "  in  the  same  manner  in  that  case 
as  in  the  later  cases  above  referred  to,  as  meaning  completely, 
entirely.  The  institution  must  not  be  administered  for  private 
gain,  but  completely,  entirely,  purely,  in  the  interest  of  the 
charity.  Upon  this  distinction  the  property  of  the  Delaware 
County  Institute  was  held  liable  to  taxation :  94  Pa.  163.  The 
advantages  of  that  institute  were  confined  to  its  members,  and 
it  was  for  that  reason  a  private  charity,  if  it  could  be  regarded 
as  a  charity  at  alL  The  benefits  came  back  to  the  members, 
who  were  necessarily  the  contributor,  and  no  one  else  shared 
in  them.  It  was  not  intended  to  serve  the  public,  or  to  relieve 
in  the  slightest  degree  the  public  burdens,  but  to  minister  to 
the  tastes  and  the  intellectual  improvement  of  those  whose 
money  purchased  the  books  and  provided  for  their  care. 

A  provision  for  one's  self,  or  for  those  for  whom  he  is  legally 
bound  to  provide,  is  private  and  personal  in  its  object.  It  has 
no  public  purpose  or  work.  So  a  hospital  or  school  designed 
to  secure  to  a  town  or  a  region  better  medical  attention  or 
better  education  than  would  otherwise  be  within  the  reach  of 
such  town  or  region,  may  be  a  charity  in  an  important  sense  ; 
but  if  it  is  conducted  with  a  view  to  private  or  corporate  gain 
it  is  a  private  charity.  If  it  is  conducted  and  maintained  by 
the  gifts  of  individuals,  or  the  public,  for  the  benefit  of  its  in- 
mates, it  is  a  public  charity ;  and  being  free  from  the  element 
of  private  or  corporate  gain  it  is  a  purely  public  charity,  within 
the  meaning  and  the  letter  of  the  act  of  1874,  and  is  protected 
from  taxation  by  the  list  of  decided  cases  already  cited. 

But  let  us  suppose  that  the  legislative  definition  of  a  purely 
public  charity  had  not  been  made  ;  and  the  decisions  cited  had 
not  been  rendered ;  and  the  question  was  now  to  be  considered 
as  one  of  first  impression,  how  in  such  case  ought  it  to  be  de- 
termined ? 

The  subject  before  the  framers  of  the  constitution  was  taxa- 
tion. They  declared  this  should  be  uniform,  and  levied  under 
general  "laws,  but  some  property  ought  not  to  bear  taxation, 
and  so  exemption  from  the  public  burden  came  to  be  consider- 
ed.    This  also  must  be  regulated  by  general  law,  and  not  left 
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to  the  caprice  or  favoritiain  or  prejudice  of  the  lawmakers. 
Where  may  the  legislature  draw  the  line  that  shall  sepai-ate 
the  taxable  from  the  non-taxable  property  of  the  state  ?  This 
question  was  answered  by  the  adoption  of  the  well  understood 
distinction  between  public  and  private  uses.  The  words  em- 
ployed were  "  public  property  used  for  public  purposes,"  that 
is  property  the  title  to  which  is  in  the  public,  and  which  is  ac- 
tually used  for  some  public  purpose ;  "  actual  places  of  i-eligious 
worship,"  no  matter  who  may  own  them  or  worship  in  them, 
for  the  support  of  public  worship  tends  to  the  public  improve- 
ment ;  "  places  of  burial  not  used  or  held  for  private  or  corpo- 
rate profit,"  for  the  gift  of  land  to  the  public  for  purposes  of 
burial  is  a  gift  to  a  public  use ;  and  finally,  "  institutions  of 
purely  public  charity,"  or,  in  other  words,  institutions  that  are 
already  ministeiing  to  the  public  and  so  ought  not  to  pay  taxes 
because  public  in  the  ends  they  serve,  and  without  any  element 
of  private  gain  in  their  organization  or  management.  This  is 
the  plain  obvious  meaning  of  the  consecutive  sentences  devoted 
to  the  subject  of  exemption  from  taxation. 

Moreover  the  reason  for  any  exemption  should  be  considered. 
Why  ought  any  property  to  be  exempt  ?  Taxes  are  levied  and 
collected  to  provide  the  public  pui-se  with  money  for  the  sup- 
port of  public  institutions  conducted  by  it  and  to  defray  public 
expenses,  in  the  preservation  of  order,  the  administration  of 
justice,  and  the  support  of  public  schools.  A  woman  like  Mi*s. 
Burd,  or  a  man  like  Stephen  Girard  or  Isaiah  Williamson  de- 
votes a  large  fortune  to  the  founding  and  endowment  of  an  in- 
stitution intended  to  relieve  the  public  burden,  and  advance 
the  public  good,  by  taking  up  some  part  of  its  work  and  doing 
it  with  more  thoroughness  and  fidelity  than  the  public  could 
do  it  through  its  oflScei's.  The  property  of  such  an  institution 
is  not  simply  contributing  like  taxable  property  in  general  to 
the  public  good,  but  is  devoted  absolutely  and  inevocably  to 
it.  The  title  may  remain  in  trustees,  but  it  is  in  effect  dedicat- 
ed wholly  to  public  uses,  with  no  element  of  private  gain  what- 
ever. To  levy  taxes  on  property  so  given  to  a  charitable  use 
is  unjust  toward  the  benevolent  giver,  and  is  coldly  cruel  to  the 
beneficiaries.  This  will  be  conceded  as  to  the  Burd  Orphan 
Asylum  and  Girard  College.  To  deny  it  would  be  to  shock 
the  public  sense  of  justice.     A  majority  of  this  court  however 
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deny  exemption  to  The  Masonic  Home ;  and  the  reasoning  on 
which  that  denial  rests  would  logically  lead  to  a  denial  of  it  to 
all  social,  denominational  or  trade  organizations  providing  for 
the  education,  support,  medical  treatment  and  burial  of  their 
members,  their  widows  and  orphans.  What  is  The  Masonic 
Home?  It  is  a  corporation  whose  object  is  set  out  in  its.char- 
ter,  its  constitution  and  its  by-laws. 

In  the  constitution,  it  is  stated  thus :  "  The  object  of  said  in- 
stitution shall  be  to  provide  and  sustain  in  the  state  of  Penn- 
sylvania one  or  more  houses  for  destitute  widows  and  orphans 
of  dece&sed  Freemasons  of  the  state,  and  an  infirmary  or  infirm- 
aries for  the  reception  and  care  of  sick  and  afflicted  Freemasons 
in  indigent  circumstances,  and  all  such  as  may  be  placed  under 
its  charge  by  its  managers." 

In  the  by-laws  it  is  stated  in  these  words :  "  The  Masonic 
Home  shall  have  for  its  object  to  provide  And  maintain  a  home 
for  indigent,  afflicted  or  aged  Freemasons,  and  for  the  destitute 
widows  and  orphans  of  Freemasons  in  the  state  of  Pennsylva- 
nia, and  for  such  others  as  may  be  placed  under  its  charge." 

It  is  conceded  by  my  brethren  that  this  is  a  charitable  object, 
and  that  the  home  is  a  charity.  The  point  taken  is  that  it  is  a 
private,  and  not  a  public  charity.  It  was  founded  and  endowed, 
as  the  evidence  clearly  shows,  and  it  is  maintained,  by  volun- 
tary gifts.  Out  of  the  contributions  made  to  it,  the  grounds 
and  buildings  have  been  paid  for,  and  the  maintenance  of  its 
inmates  provided.  It  is  supporting,  nursing  and  caring  for 
thirty  or  more  aged  men  who  would  otherwise  be  dependent 
upon  the  almshouse,  or  other  forms  of  chaAty  supported  by 
taxation.  No  profit  is  possible  to  any  person,  corporation  or 
society.  The  entire  plant,  and  the  stream  of  voluntary  gifts 
on  which  it  is  dependent,  are  devoted  wholly  to  the  charitable 
work  described  in  the  constitution  and  by-laws  of  the  home. 
The  contributoi's  get  nothing  for  their  money  but  the  approval 
of  their  consciences,  and  the  knowledge  that  they  are  increas- 
ing the  happiness  of  the  aged,  indigent  and  afflicted. 

I  see  nothing  private  about  such  a  charity.  It  is  not  limited 
in  its  work  to  the  donors  or  their  children.  It  brings  no  pe- 
cuniary benefit  or  return.  It  is  done  in  relief  of  public  taxa- 
tion, and  in  the  interest  of  humanity,  and  that  brotherly  love 
that  becomes  the  children  of  a  common  father.     Preference  is 
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given  to  members  of  the  masonic  fraternity,  their  widows  and 
orphans,  but  it  is  also  open  to  all  persons,  regardless  of  their  re- 
lation to  the  masonic  body,  who  may  apply  for  admission  and 
be  found  by  the  managei's  to  be  suitable  persons  "  to  be  placed 
under  it8  charge/'  Its  doors  are  as  wide  as  those  of  the  Epis- 
copal, Academy,  or  the  Burd  Orphan  Asylum,  or  the  Girard 
College.  The  requisites  to  admission  are  fewer  and  simpler. 
They  are,  fii*st,  masonic  connection  and  helplessness;  next,  help- 
lessness and  suitability  for  admission  to  an  institution  conduct- 
ed in  the  manner  adopted  by  the  managers  for  the  home.  The 
qualifications  in  both  instances  are  to  be  judged  of  by  the  man- 
agers. So  in  any  almshouse  or  hospital  or  asylum,  the  fitness 
of  the  applicant  for  admission  must  be  determined  by  the  proper 
oflBcer  before  the  doors  will  open  to  him  or  her. 

But  it  will  perhaps  be  said  that  the  purpose  that  moved  the 
contributors  was  to  provide  for  masonic  brethren  and  theii*  fami- 
lies, and  that  this  ought  to  subject  their  gifts  and  their  noble 
charity  to  taxation.  Then  every  denominational  hospital,  school 
or  asylum  should  be  taxed  for  the  same  reason.  All  contnbute 
alike  to  the  public  good  ;  all  alike  relieve  the  public  burden  and 
the  taxpaying  property  of  the  commonwealth ;  but  all  give,  to . 
some  extent,  pi-eference  to  a  particular  class  of  the  public,  and 
then  open  their  doors  to  those  outside  the  class  who  are  within 
the  general  purpose  of  the  charity.  The  Women's  Christian 
Association  has  for  its  beneficiaries  young  unmarried  women. 
The  Snug  Harbor  for  Seanten  provides  for  sailoi-s.  The  Brick- 
layers' Union,  for  a  limited  subdivision  of  house-builders.  The 
homes  for  mecha*bics,  apprentices,  newsboys,  sewing  women, 
actors,  disabled  clergymen,  and  the  like,  all  limit  admission  to 
the  class  of  persons  described  in  the  names  they  have  adopted. 
Indeed  in  all  charitable  institutions,  whether  founded  and  main- 
tained by  private  beneficence  or  by  public  taxes,  some  principle 
of  selection  prevails.  The  county  poorhouse  is  for  the  care  of 
those  whose  legal  settlement  is  within  certain  geographical  lines, 
and  the  wretch  who  cannot  show  his  title  to  admission,  on  the 
map,  must  starve  on  the  outside.  A  member  of  the  great  pub- 
lic may,  like  Lazarus,  subsist  on  crumbs  or  die  for  want  of  them 
at  the  gateway  of  a  *'  public  charity,"  if  he  belongs  to  another 
''  poor  district."  Such  a  thing  as  a  charitable  institution  that 
is  open  absolutely  to  the  general  public  without  limitation  or 
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restriction,  is  not  to  be  found  in  our  state  or  country.  Sailors 
and  soldiers  are  cared  for  by  the  public  in  separate  homes  and 
separate  hospitals.  The  state  cares  for  injured  miners  in  hos- 
pitals devoted  to  them  exclusively.  The  deaf  are  in  one  in- 
stitution, the  dumb  in  another,  the  blind  in  a  third.  Hospitals 
are  provided  for  consumptives,  for  persons  afflicted  with  con- 
tagious or  infectious  diseases,  for  invalids  whose  diseases  are  of 
a  nervous  origin,  and  so  on.  The  feeble-minded  are  gathered 
in  one  place,  those  crippled  or  deformed  in  body  in  another. 
The  foundling  has  institutions  to  which  it  is  admitted  and  from 
which  others  are  excluded.  Homes  for  aged  persons,  for  aged 
couples,  for  fallen  women,  are  open  only  to  those  for  whom  the 
charity  was  founded.  Then  too  there  are  homes  for  widows,  to 
admission  to  which  a  previous  marriage  and  the  death  of  a  law- 
ful husband  are  the  necessary  requisites.  Schools  for  soldiers' 
orphans,  from  which  all  other  childi*en  are  excluded.  Homes 
for  decayed  merchants,  for  superannuated  and  disabled  clergy- 
men, for  disabled  and  aged  fiiemen,  and  a  long  list  of  similar 
charities  founded  for  a  class  of  beneficiaries  selected  by  refer- 
ence to  their  trade,  occupation,  social  position,  denominational 
affiliation,  age,  color,  disease,  or  place  of  residence.  These  are 
all  engaged  in  ministeiing  to  the  public  needs,  they  all  do  some 
part  of  the  work  and  bear  some  part  of  the  burden  that  would 
otherwise  fall  upon  the  public.  They  are  all  public  charities, 
and  when  free  from  any  private  or  corporate  gain  are  purely 
public  charities.  The  institution  now  made  subject  to  taxation 
by  the  decision  just  rendered  is  one  of  the  many  charities,  do- 
ing the  work  of  the  public  without  the  aid  of  public  money, 
and  doing  it  more  tenderly,  and  more  thoroughly,  than  it  could 
be  done  in  charitable  institutions  supported  by  taxation.  Such 
institutions  not  only  provide  food  and  clothing  and  necessary 
medical  attention  to  their  inmates,  but  they  go  further,  they 
seek  to  assuage  the  sorrows,  and  cheer  the  last  days  of  those 
to  whom  they  minister,  and  surround  them  with  the  comforts 
of  a  well-appointed  home.  For  this  added  liberality  and  care 
they  are  declared  to  be  piivate  charities,  and  compelled  to 
take  part  of  the  gifts  of  the  benevolent  from  those  they  were 
intended  to  benefit,  and  use  it  to  pay  taxes  upon  property  ac- 
tually dedicated  to  the  public  use.  The  position  of  the  city  of 
Philadelphia  in  levying  taxes  upon  such  charities  is  ungracious. 
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It  says  in  effect  to  them :  "  It  is  true  your  property  represents 
the  unselfish  gifts  of  the  benevolent;  it  is  true  that  it  is  devot- 
ed to  the  relief  of  sufifering,  and  the.  care  of  persons  who  must 
otherwise  be  chargeable  to  us.  It  is  true  that  your  work  is  for 
the  public  good  and  in  relief  of  taxpayers,  but  you  must  do 
what  we  do  not ;  you  must  ask  no  questions  and  take  all  who 
come.  If  you  do  not,  then  charity  is  a  luxury  which  we  shall 
tax  you  for.  You  must  convert  your  home  into  a  mere  public 
almshouse,  or  else  pay  roundly  for  the  privilege  of  carr}'ing  pai-t 
of  the  public  burden."  The  judgment  of  this  court  seems  to 
be  that  the  position  of  the  city  is  correct,  and  that,  notwith- 
standing the  fact  that  a  man  or  a  society  devotes  a  fortune  to 
the  care  of  the  helpless  and  the  relief  of  the  taxpayers,  the  prop- 
erty occupied  for  the  purposes  of  the  charity  so  founded  and 
maintained  must  be  treated  as  a  business  investment  and  com- 
pelled to  pay  taxes,  though  the  money  used  for  that  purpose  is 
taken  out  of  the  mouths  and  off  the  bodies  of  the  inmates.  I 
dissent  from  the  judgment  and  from  the  reasons  on  which  it  is 
rested.  In  my  opinion  nothing  marks  the  advancement  of  the 
age  in  which  we  live  so  much  as  the  growth  of  organized  charity, 
in  the  increased  care  for  the  unfortunate  and  the  helpless.  This 
growth  shows  itself  in  the  character  of  the  hospitals,  reforma- 
tories and  asylums  suppoi-ted  by  the  public  funds.  It  is  seen 
in  a  still  more  striking  manner  in  the  number  and  variety  of 
richly  endowed  charitable  institutions  that  owe  their  existence, 
and  their  power  for  good  to  the  munificence  of  individuals.  So 
long  as  sickness  and  poverty  and  misfortune  are  in  the  world, 
so  long  this  field  for  private  generosity  will  offer  room  for  the 
labors  and  the  fortunes  of  the  benevolent.  The  better  the  field 
is  occupied  the  better  it  will  be  for  the  public  at  large,  and  for 
the  individuals  who  help  to  make  up  the  indefinite  body  we 
call  the  public. 

Now  and  then  some  piece  of  property  used  for  charitable 
purposes  may  cease  to  pay  taxes,  but  for  every  dollar  so  with- 
held from  the  public  treasury  many  dollars  will  be  saved  to  it 
by  the  relief  of  the  public  burdens  by  means  of  the  charity  so 
established.  But  if  we  lift  our  eyes  from  the  tax  list  and  con- 
sider the  work  done  by  these  charities,  of  which  thei^e  are  sev- 
eral hundreds  in  this  city  alone,  we  shall  see  that  the  public 
gain  from  their  labors  and  expenditures  is  incalculable.     There 
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is  probably  no  city  on  either  side  of  the  ocean  so  justly  cele- 
brated for  the  multitude  of  its  charitable  institutions  as  Phila- 
delphia. A  distinguished  citizen,  who  is  himself  actively  iden- 
tified with  several  of  them,  places  the  total  number  at  about 
six  hundred.  Some  of  these  are  supported  by  public  funds,  but 
most  of  them  are  monuments  to  the  enlightened  liberality  of 
private  citizens  who  have  given  their  money  with  a  freedom 
and  discrimination  that  are  without  any  parallel,  at  least  in  this 
country.  It  would  be  difficult  to  name  a  form  of  suffering  that 
has  not  been  provided  for  by  some  generous  man  or  woman 
whose  attention  has,  in  some  manner,  been  drawn  to  that  par- 
ticular field  for  charity.  The  sums  thus  dedicated  to  the  pub- 
lic service  make  an  enormous  aggregate,  and  the  institutions 
supported  by  them  embellish  the  city,  and  honor  it.  The  Ma- 
sonic Home  is  one  of  these.  It  now  enjoys  the  undesirable 
distinction  of  being  the  first  admitted  charity  which  has  no 
ti-ace  of  private  or  corporate  gain  about  its  organization  or  man- 
agement, to  be  condemned  by  this  court  to  the  payment  of  taxes 
as  the  price  of  being  allowed  to  go  on  with  its  unselfish  work  of 
charity.  It  cames  part  of  the  public  burden.  It  lifts  what  it 
carries  off  the  shoulders  of  the  taxpayers.  It  does  this  with  a 
stream  of  generous  contributions  from  the  pockets  of  private 
citizens ;  but  it  is  new  judicially  determined  that  it  must  take 
the  money  contributed  for  the  care  of  the  sick,  the  infirm,  the 
aged,  the  afSicted,  and  use  a  part  of  it  to  pay  taxes  on  the 
buildings  and  grounds  in  which  its  work  is  carried  on,  and  in 
which  the  homeless  and  helpless  are  sheltered  and  fed. 

I  dissent  wholly  from  the  proposition  that  such  charities  are 
private.  They  are  purely  public.  They  are  within  the  act  of 
1874,  as  is  admitted.  They  are  within  our  own  cases  beyond 
any  doubt.  They  are  within  the  intent  and  meaning  of  the , 
constitution,  and  are  in  my  opinion  clearly  entitled  to  exemp- 
tion from  taxation.  I  would  affirm  the  judgment  of  the  court 
below. 

Mb.  Justice  Green:  I  concur  in  the  foregoing  opinion. 
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jgg  '^       Phila.  Trust  Co.,  Ex'r  of  Cummings,  v.  Phila.  &  Erie 
}g?  5g|  R.  R.,  Appellant. 

I  2AO  ,^^^1  Ownership  of  railroad  bonds— Evidence — Delivery— Sealing  in  envel- 
I  TAA  5^*^ — Declarations  against  interest — Question  for  jury, 
e  35  8C  329^  I^  ^"^  action  by  an  ezecntor  against  a  railroad  company  to  recover  the 
^■^^■"""l  principal  and  interest  of  twenty-four  bonds,  there  was  evidence  that  the 
bonds  were  found  in  a  desk  in  testator^s  room,  in  a  sealed  and  stamped 
envelope  addressed  to  the  railroad  company  in  a  handwriting  other  than 
testator's;  that  all  of  testator's  other  securities  were  kept  with  a  trust 
company ;  that  the  bonds  were  fourteen  years  overdue  at  the  time  of  tes- 
tator's death,  and  only  the  first  coupon  had  been  removed ;  that  the  bonds 
ran  for  twenty  years,  and  all  others  of  this  issue  had  been  paid  at  matu- 
rity;  that,  shortly  after  the  original  issue  of  the  bonds,  the  railroad  com- 
pany being  in  need  of  money,  authorized  the  bonds  to  be  pledged  for  the 
payment  of  the  personal  notes  of  the  directors  (of  whom  testator  was  one) 
made  for  the  use  of  the  company;  that  twenty-four  bonds  had  been 
pledged  to  a  bank  to  secure  testator's  notes;  that  these  notes  had  been 
paid  by  the  company,  and  testator  had  secured  the  bonds  from  the  bank. 
There  was  no  evidence  that  the  bonds  were  the  same  as  the  ones  found  in 
testator's  desk.  Heldy  that  there  was  sufficient  evidence  from  which  a  jury 
might  infer  that  the  bonds  were  the  property  of  the  company,  and  that  it 
was  error  to  withdraw  the  case  from  the  jury. 

In  the  above  case  the  sealing  of  the  bonds  in  an  envelope  addressed  to 
defendant  company  was  a  declaration  against  testator's  interest  as  to  the 
ownership  of  the  bonds,  and  indicative  of  an  Intention  to  deliver  them  to 
the  rightful  owner. 
Evidence — Inferences  of  fact. 

Inferences  of  fact  are  derived  wholly  and  directly  from  the  circum- 
stances of  the  particular  case,  by  means  of  the  common  expenence  of 
mankind  without  the  aid  or  control  of  any  rules  of  law  whatever,  and  such 
inferences  are  to  be  drawn  by  the  jury,  and  not  by  the  court. 

Coupons  attached  to  bond—Statute  of  limitations— Act  of  1713. 

The  statute  of  limitations  cannot  be  set  up  to  prevent  a  recovery  upon 
coupons  which  have  not  been  detached  from  bonds ;  nothing  can  avail  to 
defeat  a  recoveiy  upon  them  but  the  presumption  of  payment  which  the 
law  allows  at  the  end  of  twenty  years.  Such  a  presumption  however  may 
be  rebutted  by  evidence  of  nonpayment. 

Not  decided  whether  the  statute  of  limitations  may  be  pleadea  against 
coupons  detached  from  bonds,  and  in  the  hands  of  another  than  the  holder 
of  the  bonds. 

Argued  Jan.  8,  1894.  Appeal,  No.  437,  Jan.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  June  T., 
1891,  No.  841,  on  verdict  for  plaintiff,  as  executor  of  A.  Boyd 
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Cumniings,  deceased.  Before  Sterrett,  C.  J.,  Green,  Wtl- 
LiAMS,  McCoLLUM,  MiTCHELL,  Dean  and  Fell,  JJ.  Re- 
versed. 

Assumpsit  to  recover  amount  of  principal  and  interest  on 
railroad  bonds.     Before  Biddle,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Binding  instruction  for  plaintiff  was  given.  [1] 
Verdict  and  judgment  for  plaintiff  for  $62,833.32. 

Urror  assigned^  among  others,  was  above  instruction. 

George  Tucker  Biapham,  A.  S,  Wintersteen  with  him,  for 
appellant. — The  question  of  Oumraings's  ownei-shipof  the  bonds 
and  coupons,  under  the  evidence,  was  for  the  jury :  Baggalley 
V.  Jones,  1  Campbell,  N.  P.  367 ;  Willies  v.  Farley,  3  C.  &  P. 
395 ;  Peaceable  v.  Watson,  4  Taunt.  16  ;  Tilghman  v.  Fisher, 
9  Watte,  441 ;  Maples  v.  Browne,  46  Pa.  458 ;  Child  v.  Mc- 
Kean,  2  Miles,  192 ;  Duerson's  Adm'r  v.  Alsop,  27  Gratt.  229. 

If  Cummings  ever  held  the  bonds  for  value,  the  presumption 
arising  from  lapse  of  time,  together  with  the  other  circumstances 
in  evidence,  made  a  case  for  the  juiy  on  the  question  of  pay- 
ment :  Mayor  of  Kingston  v.  Horner,  1  Cow.  102  ;  Hughes  v. 
Hughes,  54  Pa.  240 ;  King's  Exr.  v.  Coulter's  Exr.,  2  Grant, 
77 ;  Diamond  v.  Tobias,  12  Pa.  312 ;  Briggs's  Ap.,  93  Pa.  485  ; 
Peters's  Ap.,  106  Pa.  340 ;  Hess  v.  Frankenfield,  106  Pa.  443. 

In  any  aspect  of  the  case  plaintiff  was  entitled  to  recover  no 
more  than  the  principal  of  the  bonds  and  the  amount  of  such 
coupons  as  matured  within  twenty  years  prior  to  bringing  suit : 
Emlen  v.  Lehigh  Coal  &  Nav.  Co.,  47  Pa.  76 ;  North  Pa.  R.  R. 
V.  Adams,  54  Pa.  94 ;  P.  &  R.  R.  R-  v.  Smith,  105  Pa.  195 ; 
Friend  v.  Pitteburgh,  131  Pa.  305 ;  Lash  v.  Von  Neida,  109 
Pa.  207  ;  Summerville  v.  HoJlidaj',  1  Watts,  507  ;  Huey  v.  Ma- 
con Co.,  35  Fed.  R.  481 ;  Amy"  v.  Dubuque,  98  U.  S.  470  ; 
Koshkonong  v.  Burton,  104  U.  S.  668 ;  City  v.  Lamson,  9  Wall. . 
477  ;  City  v.  Butler,  14  WaU.  282  ;  Clark  v.  Iowa  City,  20  Wall. 
583;  P.  &  R.  R.  R.  Co.  v.  Fidelity  Co.,  105  Pa.  217. 

Richard  L,  Ashhurst  and  William  ff.  Armstrong^  Robert  H, 
Neihon  with  them,  for  appellee. — The  address  upon  the  envel- 
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ope  was  not  a  circumstance  from  which  an)*^  inference  what- 
ever could  be  drawn  :  Gilmore's  Est.,  158  Pa.  186 ;  Roberts's 
Ap.,  86  Pa.  84. 

When  parties  set  up  title  against  a  deed  absolute  in  its  terms, 
the  burden  of  proof  is  upon  them  to  show  that  it  was  intended 
only  as  a  security  for  a  debt;  and  if  parol  evidence  be  relied 
on  for  that  purpose,  it  must  be  clear  and  convincing :  Todd  v. 
Campbell,  32  Pa.  250;  Lingenfelter  v.  Richey,  92  Pa.  123; 
Bank  v.  Prankish,  91  Pa.  339 ;  Smith's  Ap.,  144  Pa.  428, 

It  is  submitted  that,  so  far  from  it  being  settled  law,  as  stated 
by  appellant's  counsel,  that  long  unexplained  delay  will  of  it- 
self suflBce  to  put  plain tiflf  on  proof  of  consideration  upon  no- 
tice, the  well  settled  rule  is  otherwise :  Knight  v.  Pugh,  4  W. 
&  S.  445 ;  Holme  v.  Karsper,  5  Bin.  469 ;  Swain  v.  Ettling,  32 
Pa.  486 ;  Hartman  v.  Shaffer,  71  Pa.  312 ;  Gray  v.  Bank,  29 
Pa.  365;  Phelan  v.  Moss,  67  Pa.  59;  Sloan  v.  Union  Banking 
Co.,  67  Pa.  470 ;  Lerch  Hardware  Co.  v.  First  Nat.  Bank  of 
Columbia,  109  Pa.  240 ;  Brown  v.  Street,  6  W.  &  S.  221 ;  Con- 
mey  v.  McFarlane,  97  Pa.  361;  Commissionere  v.  Clark,  94 
U.  S.  278;  Mason  v.  Frick,  106  Pa.  162  ;  WilUamsport  Gas  Co. 
v.  Pinkerton,  95  Pa.  62. 

Whether  the  presumption  aiising  from  lapse  of  time  is  re- 
butted by  a  given  state  of  facts  is  a  question  of  law  for  the 
court :  McQuesney  v.  Hiester,  33  Pa.  436 ;  Beale  v.  Kirk,  84 
Pa.  415 ;  Reed  v.  Reed,  46  Pa.  239 ;  Hughes  v.  Hughes,  54  Pa. 
240 ;  Gregory  v.  Com.,  121  Pa.  611 ;  Weidler  v.  Bank,  11  S. 
&  R.  134  ;  Bank  of  the  United  States  v.  Dunn,  6  Pet.  51 ;  Hen- 
dei-son  v.  Andei"Son,  3  How.  73 ;  Saltmarsh  v.  Tuthill,  13  How. 
229 ;  United  States  v.  Liffler,  11  Pet.  86 ;  Gaul  v.  WUlis,  26 
Pa.  259 ;  Howard  Express  Co.  v.  Wile,  64  Pa.  201 ;  Battles  v. 
Laudenslager,  84  Pa.  446 ;  Unangst  v.  Kraemer,  8  W.  &  S. 
891 ;  Tilghman  v.  Fisher,  9  Watts,  441 ;  Diamond  v.  Tobias, 
12  Pa.  312. 

In  King  v.  Coulter,  2  Grant,  77,  81,  decedent  owed  a  debt 
.to  defendant  on  simple  contract  contempoi-aneously  with  the 
running  of  the  sealed  note  in  question. 

Hughes  v.  Hughes,  54  Pa.  240,  is  a  case  strongly  in  our 
favor.  The  defence  relied,  among  other  things,  on  the  alleged 
good  circumstances  of  the  debtor  and  poverty  of  the  creditor 
during  the  time  elapsed. 
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In  Briggs's  Appeal,  98  Pa.  485,  there  was  a  receipt  offered 
in  evidence  of  which  the  language  was  so  ambiguous  as  to  leave 
in  doubt  whether  it  applied  to  the  whole  amount  of  the  award 
or  only  to  a  payment  of  interest  on  it. 

In  Hess  v.  Frankenfield,  106  Pa.  440,  besides  other  persua- 
sive evidence  of  payment,  there  was  a  release  mi\de  seven  yeai-s 
after  the  judgment  and  twelve  before  suit  brought,  which  might 
well  be  construed  to  include  the  claim  in  dispute. 

Appellant  does  not  refer  to  Rogers  v.  Burns,  27  Pa.  626,  and 
Morrison  v.  Collins,  127  Pa.  28.  Both  these  were  cases  in 
which  circumstances  not  really  perauasive  were  held  rightly 
excluded  from  the  jury. 

It  is  well  settled  that  the  lapse  of  time,  less  than  twenty 
years,  without  other  persuasive  evidence  of  payment,  cannot 
be  submitted  to  the  jury,  and  that  it  is  error  to  so  submit  it: 
Henderson  v.  Lewis,  9  S.  &  R.  379 ;  Murphy  v.  TrQst  Co.,  103 
Pa.  379. 

No  presumption  of  payment  can  arise  in  the  face  of  the  pos- 
itive testimony  that  the  coupons  were  paid :  Reed  v.  Reed,  46 
Pa.  239. 

The  cases  of  Huey  v.  Macon  Co.,  35  Fed.  R.  481 ;  Amy  v. 
Dubuque,  98  U.  S.  470,  and  Koshkonong  v.  Burton,  104  U.  S. 
68,  were  decided  upon  statutes  of  limitations  of  Missouri,  Iowa, 
and  Wisconsin,  which,  by  their  teims,  govern  those  cases. 

The  presumption  of  payment,  which  the  law  allows  at  the 
expiration  of  twenty  years  after  a  debt  becomes  due,  is  an  act 
of  tenderness  towards  the  debtor,  which  is  sustained  by  the  ab- 
sence of  evidence,  but,  like  other  presumptions,  it  must  yield  to 
any  circumstances  and  facts  on  which  the  mind  can  rest  satis- 
fied and  by  which  it  is  rebutted:  Eby  v.  Eby,  5  Pa.  435;  Ef- 
fect of  Lapse  of  Time  on  Suits  in  Equity,  32  Am.  Law  Reg. 
329;  City  v.  Lamson,  9  Wall.  477;  Lexington  v.  Butler^  14 
Wall.  282 ;  Meyer  v.  Porter,  2  Pac.  R.  884. 

Opinion  by  Mr.  Justice  Dean,  April  2, 1894 : 
The  plaintiff  sued  to  recover  from  defendant  the  principal 
and  interest  on  twenty-four  $1,000  bonds  issued  in  1867  by  the 
Sunbury  and  Erie  Railroad  Company,  which  last-named  com- 
pany had,  by  legislative  enactment,  been  changed  to  the  Phila- 
delphia and  Erie  Railroad;  There  was  no  denial  by  defendant 
Vol.  clx — 38 
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of  its  obligation  to  pay  the  bonded  indebtedness  of  the  Sunbuiy 
and  Erie  Company.  The  only  real  contention,  in  view  of  the 
evidence,  it  seems  to  us,  was,  whether  plaintiff  or  defendant 
was  the  owner  of  the  bonds.  Plaintiff  was  in  possession,  and 
offered  them  in  evidence ;  defendant  denied  plaintiff^s  testator*s 
right  to  the  possession  of  them,  and  alleged  they  belonged  to 
the  Sunbury  and  Erie  Railroad  Company,  to  whose  rights  it 
had  succeeded.  The  learned  judge  of  the  court  below,  being 
of  opinion  that  defendant  had  adduced  no  sufficient  evidenge 
to  rebut  the  presumption  of  title  in  plaintiff  necessarily  raised 
by  the  possession  of  the  bonds,  peremptorily  directed  a  verdict 
against  defendant  for  the  principal  and  interest,  which  at  date 
of  trial  amounted  to  $62,833.32.  Judgment  having  been  en- 
tered on  this  verdict,  defendant  brings  this  appeal,  assigning 
for  error  the  refusal  of  the  court  to  submit  the  evidence,  as  to 
the  ownership  of  the  bonds,  to  the  jury. 

The  possession  of  the  bonds  was  prima  facie  evidence  of  title. 
Should  the  evidence,  offered  by  defendant  to  rebut  the  infer- 
ence warranted  by  the  possession,  have  been  submitted  to  the 
consideration  of  the  jury  ? 

This  evidence  is  circumstantial,  and  must  be  viewed  as  a 
whole ;  if,  when  so  viewed,  it  be  not  inconsistent  with  the  pre- 
sumption of  ownership  warranted  by  the  possession,  the  learned 
trial  judge  was  right  in  directing  a  verdict  for  plaintiff;  in  that 
case,  then,  there  was  no  evidence  of  ownerahip  in  defendant  to 
rebut  the  inference  of  ownership  derived  from  possession.  And 
this  inconsistency  must  be  such  as  may  fairly  biing  the  mind 
to  an  opposite  conclusion  from  that  warranted  by  the  possession. 

A.  Boyd  Cummings,  at  his  death  on  March  1, 1891,  was  in 
his  eighty-second  year ;  he  had  been  enterprising  and  success- 
ful in  business,  was  possessed  of  a  pei-sonal  estate  valued  at 
nearly  a  half  n^illion  dollars ;  besides,  was  the  owner  of  consid- 
erable valuable  real  estate.  The  personal  securities  were  de- 
posited in  many  places ;  about  two  years  before  his  death,  at 
the  suggestion  of  a  friend,  he  collected  them  all  together,  and 
placed  them  in  a  box  with  the  Philadelphia  Tiust  and  Safe 
Deposit  Company ;  they  consisted  of  a  large  number  of  diffei-ent 
notes,  stocks,  bonds  and  mortgages ;  were  carefully  scheduled 
by  number,  denomination  and  name,  and  were  safely  kept  with 
that  company  until  his  death.     These  twenty-four  Sunbury 
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and  Erie  bonds  were  not  among  them.  For  many  years  pre- 
ceding his  death,  in  the  winter,  he  lived  with  Mrs.  Glass,  at 
910  Pine  street,  Philadelphia ;  he  occupied  a  room  on  the  third 
story,  in  which  he  had  an  old-fashioned  desk.  After  his  death, 
his  executor  found  these  bonds  in  that  desk ;  there  were  in  it 
no  other  papers  of  value.  The  bonds  were  in  a  sealed  envel- 
ope, addressed :  "  Philadelphia  and  Erie  Railroad,  238  South 
4th  street,  Philadelphia."  The  address  was  not  in  the  hand- 
writing of  Mr.  Cummings,  nor  is  it  shown  whose  is  the  hand- 
writing. On  the  envelope  were  three  ten-cent  postage  stamps, 
uncanceled,  of  a  date  of  issue  not  before  1882.  The  bonds 
bear  date  the  10th  of  September,  1857,  and  have  interest  cou- 
pons appended  at  rate  of  seven  per  cent  per  annum,  payable 
1st  of  October  and  April ;  the  principal  was  payable  Ist  of  Oc- 
tober, 1877.  All  the  coupons  were  still  on  these  bonds  except 
the  first  one  payable  April  1, 1858.  The  successor  of  the  Sun- 
bury  and  Erie  Company,  this  defendant,  in  the  twenty  years 
preceding  the  1st  of  October,  1877,  the  date  the  bonds  matured, 
always  paid  the  interest  coupons  when  presented.  In  July, 
1877,  the  defendant,  under  the  terms  of  the  bonds,  advertised 
extensively  to  all  holders  of  this  issue,  amounting  to  a  million 
dollars,  to  present  them  at  the  oflBce  of  the  Philadelphia  and 
Erie  Railroad  Company  on  the  Ist  of  October  following,  for 
payment.  All  the  bonds  out  except  these  twenty-four  were 
presented  and  paid,  or  extended  at  a  lower  rate  of  interest. 

It  appeared  from  the  books  of  the  Farmera'  and  Mechanics' 
Bank  of  Philadelphia,  where  Mr.  Cummings  transacted  part 
of  his  business,  that,  from  Dec.  18,  1866,  to  June  22,  1877,  he 
had  borrowed  money  many  times,  in  amounts  from  $1,200  to 
$10,000,  generally  giving  his  note  at  three  months,  with  these 
bonds  as  collateral.  On  the  date  last  named,  the  bonds  were 
delivered  to  Cummings  and  taken  away  by  him.  Apparentl3s 
they  were  not  out  of  his  possession  afterwards.  Mr,  Cummings 
was  a  director  of  the  Sunbury  and  Erie  Company  from  1857,  the 
year  the  bonds  were  issued,  until  1862,  when  the  road  passed 
into  the  control  of  defendant  company  ;  he  was  a  stockholder 
in  the  Philadelphia  and  Erie  Company  until  after  the  maturity 
of  the  bonds.  In  1857  and  1858,  there  is  evidence,  in  the  min- 
utes, that  the  Sunbury  and  Erie  Company  was  pressed  for  money, 
and  that  the  bonds  of  this  issue  were  authorized  to  be  sold  or 
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hypothecated  to  raise  funds  for  the  use  of  the  company.  Fur- 
ther, there  was  evidence,  from  the  books  of  the  Farmers'  and 
Mechanics'  Bank,  that,  on  April  80,  1858,  twenty-four  $1,000 
bonds  of  this  issue  were  deposited  as  collateral  to  secure  a  loan 
of  $12,000  ;  the  loan  being  at  three  months  on  a  note  drawn  by 
W.  G.  Moorehead,  then  president  of  the  railroad  company,  to 
the  order  of  Cummings,  and  indoraed  by  him,  which  note  was 
paid  at  maturity,  but  the  twenty-four  bonds  were  not  taken 
away;  as  before  noticed,  they  remained  in  the  bank  until 
June  22,  1877,  when  they  were  receipted  for  by  Cumraings 
and  taken  away  by  him.  While  the  bonds  remained  with  the 
bank,  they  were  in  the  nominal  ownership  of  Cummings,  for, 
as  we  have  seen,  he  boiTowed  money  on  them  as  collateral, 
There  was  other  evidence  which  tended  to  show  the  company 
had  authorized  the  borrowing  of  money  on  the  notes  or  pei^ 
sonal  credit  of  its  managers,  among  whom  was  Mr.  Cummings, 
with  the  bonds  of  the  company  as  collateral,  and  that  all  the 
loans  so  made,  unless  this  was  an  exception,  had  been  taken  up 
by  the  company. 

Whatever  uncertainty  there  is  in  this  case,  if  this  was  a  loan 
of  this  character,  arises  from  the  inability  of  the  company  to 
identify  these  particular  twenty-four  bonds  as  having  been  de- 
livered to  anybody  for  purposes  of  hypothecation.  So  far  as 
the  books  of  the  company  show,  they  may  have  been  a  part  of 
these  bonds,  or  they  may  have  been  among  those  sold,  the  pro- 
ceeds of  which  went  into  the  company's  treasury.  In  the  ab- 
sence of  any  other  circumstances,  the  presumption  would  be 
the  company  parted  with  them  for  value  received.  But  we 
have  these  facts :  The  company  in  1857  and  1858  did  author- 
ize the  hypothecation  of  bonds  of  this  issue  to  raise  money ; ' 
on  July  29, 1868,  twenty-four  bonds  were  hypothecated  for  a 
loan  of  $12,000  made  to  Moorehead,  who  was  president,  as 
drawer,  and  Cummings,  who  was  manager,  as  indorser ;  pre- 
sumptively, the  note  was  paid  by  the  drawer,  Moorehead ;  there 
is  nothing  to  identify  these  bonds  as  those  of  the  company  ;  they 
were  deposited  as  collateral  on  April  30, 1858,  by  Cummings, 
indorser  of  the  $12,000  note,  and  were  the  same  bonds  received 
by  him  June  22, 1877.  As  there  remained  only  twenty-four  bonds 
unredeemed  by  the  call  at  maturity  in  1877,  it  is  not  an  unwar- 
ranted inference  that  the  bonds  in  Cummings's  possession  at  his 
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death  were  the  same  bonds  taken  away  from  the  bank  by  him. 
Of  courae,  he  might  have  sold  the  twenty-four  bonds  taken  from 
the  bank,  and  bought  twenty-four  others  between  the  22d  of 
June,  1877,  and  the  date  of  the  last  redemption  by  the  railroad 
company,  but  the  coincidence  in  number  and  possession  in  the 
same  person  at  the  end  of  this  comparatively  brief  interval, 
would  render  probable  the  inference  that  they  were  the  same. 
If  they  were  the  same,  then  they  came  into  Cummings's  pos- 
session while  he  was  a  manager  of  the  railroad,  and  were  used 
in  a  transaction  in  which  the  president  of  the  railroad  was  a 
party,  for  the  purpose  of  raising  money ;  and  this  at  a  time 
when  the  company  had  authorized  the  hypothecation  of  this 
issue  of  bonds  by  the  officers  for  the  purpose  of  raising  mone}% 
Standing  by  itself,  this  transaction  would  have  no  significance, 
for  there  is  no  direct  evidence  that  these  particular  bonds  were 
delivered  to  either  Moorehead  or  Cummings  for  this  purpose,  or 
that  the  f  12,000  of  money  borrowed  went  into  the  company's 
treasury,  or  that  the  company  furnished  the  money  to  lift  the 
note. 

The  next  fact  is  that  the  bonds  remained  in  the  bank  nomi- 
nally belonging  to  Cummings  from  July  31, 1858,  to  June  22, 
1877,  nearly  twenty  years ;  during  this  time,  not  one  of  the  ma- 
turing coupons  was  cut  off  and  presented  for  payment,  although 
the  interest  on  this  issue  was  promptly  paid  on  presentation  of 
coupons  at  the  office  of  the  company,  only  a  few  squares  dis- 
tant. Cummings,  from  December  18,  1866,  to  November  22, 
1870,  used  them  as  collateral  for  individual  loans  at  short  dates 
to  himself ;  but  in  no  instance  did  the  loan  equal  the  amount 
of  the  overdue  coupons,  which  entitled  him  to  the  cash  at  the 
end  of  a  ten  minutes  walk.  While  the  use  of  the  bonds  by 
Cummings  as  collateral  on  individual  loans  to  himself,  was,  as 
plaintiff  argues,  an  implied  assertion  of  ownership,  yet  the  force 
of  the  implication  is  weakened  by  what  may  be  termed  the  ab- 
surdity of  the  transaction,  as  business  conduct.  For  example, 
he  borrowed  on  bis  own  note,  on  April  26, 1867,  f  2,000,  at  three 
months,  with  the  whole  twenty-four  bonds  and  matured  coupons 
as  collateral.  There  was  then  due  him  in  cash  at  the  office  of 
the  company,  to  be  had  on  mere  demand,  on  the  coupons,  over 
•14,000.  He  borrows  $2,000  when  he  had  lying  unused  $14,000 
not  bearing  interest,  and  paid  interest  on  $2,000  which  he  did 
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not  need  to  borrow ;  that  is,  he  practically  puts  up  as  collateral 
914,000  in  cash,  for  a  loan  of  $2,000  in  cash,  and  pays  interest 
on  the  $2,000.  Certainly,  the  owner  of  the  bonds  had  a  right 
to  do  this  if  he  wished,  as  argued  by  plaintiff,  but  when  this  al- 
leged assertion  of  ownership  is  invoked,  as  corroborative  of  the 
inference  of  ownership  from  possession,  the  absurdity  of  the 
conduct  detracts  from  its  significance  as  evidence.  Regarded 
as  a  mere  wasteful  eccentricity,  it  is  wholly  immaterial ;  but'  if 
explicablo  on  the  theory  that  the  possessor  of  bonds  not  his 
own,  was  willing  to  borrow  money  on  them  as  collateral,  with- 
out actually  converting  them  to  his  own  use  by  an  absolute  re- 
linquishment of  possession,  the  apparent  exercise  of  ownership 
in  no  way  strengthens  the  inference  warranted  by  the  possession. 

The  next  fact,  which  ought  not  to  be  disregarded,  is  the  de- 
lay in  demanding  payment  of  either  the  bonds  or  coupons,  when 
the  holder  knew  they  had  been  called  as  stipulated  by  their 
terms.  From  October,  1877,  until  his  death  in  1891,  a  period 
of  more  than  thirteen  years,  he  held  this  large  amount  of  per- 
sonal securities,  in  great  part  wholly  unproductive,  in  his  desk. 
This  of  itself  is  immaterial.  The  law  imposes  upon  no  holder 
of  a  bond  a  penalty  for  not  demanding  and  exacting  that  which 
is  owing  to  him,  but,  as  an  act  out  of  the  course  of  conduct 
of  the  average  business  man,  it  may,  with  other  ibcts,  have 
weight  in  determining  a  question  of  ownership.  The  presen- 
tation for  payment  of  either  the  coupons  or  the  bonds  would 
have  located  the  claimant;  if  the  claim  were  wrongful,  the  as- 
sertion of  it  might  have  led  to  investigation,  which  might  or 
might  not  have  resulted  in  disagreeable  consequences. 

The  next  fact  is  the  insecurity  of  the  place  where  this  large 
amount  of  bonds  was  kept.  As  a  business  man,  Cummings 
knew  the  value  of  these  bonds,  and  that  they  could  be  easily  ap- 
propriated by  a  dishonest  person ;  yet,  apparently  he  kept  them 
in  an  old  desk,  in  a  room  and  house  in  no  way  protected.  While 
he  lacked  system  in  the  care  of  his  other  securities  of  a  similar 
character,  there  is  no  evidence  he  kept  them  in  places  wholly 
unsafe  as  he  kept  these.  Two  years  before  his  death,  he  gath- 
ered his  personal  estate  together,  scheduled  it,  and  deposited 
it  in  a  secure  place,  but  left  these  out.  As  the  actual  owner, 
he  might  have  done  this;  the  mere  fact  that  we  do  not  know 
why  he  did  it,  warrants  no  inference  unfavorable  to  his  owner- 


Digitized  by 


Google 


PHIL  A.  TRUST  CO.,  Ex'r.,  i;.  RAILROAD,  AppeUant.  599 
1894.]  Opinion  of  the  Court. 

ship  ;  but  this  fapt,  with  others,  may  prompt  the  natural  query, 
was  he  thus  negligent  as  to  these  bonds  because  he  was  not  the 
owner  ? 

The  next  fact  is  the  condition  in  which  the  bonds  were  found 
after  his  death.  They  were  in  an  envelope,  sealed  and  address- 
ed :  "  Philadelphia  and  Erie  Railroad,  283  South  4th  Street, 
Philadelphia."  On  the  envelope  were  three  uncanceled  ten 
cent  stamps.  Presumably,  this  was  sufficient  postage  to  pay 
for  their  delivery.  Suppose  they  had  been  deposited  in  the 
past  office,  they  would  then  have  been  delivered  to  the  com- 
pany ;  the  package  would  have  been  opened  ;  not  a  line  would 
have  been  found  inclosed,  indicating  from  whom  they  came ; 
the  postmark  would  have  shown  they  had  been  deposited  in 
the  office  in  Philadelphia.  An  examination  of  the  handwriting 
of  the  address  would  have  disclosed  nothing  farther  than  is 
here  disclosed,  that  the  address  had  been  written  by  some  one 
whose  handwriting  was  unknown.  But  the  company  would 
have  been  warranted  in  assuming  that  the  bonds  belonged  to 
it;  that  whoever  sent  them  was  not  the  owner,  and  did  not 
even  wish  to  have  the  fact  known  that  for  long  years  they  had 
been  in  his  possession.  The  condition  of  the  envelope,  the 
absence  of  any  explanation  within  it,  the  address  on  the  out- 
side, the  affixing  of  the  necessary  stamps  for  delivery,  all  con- 
stitute a  fact  indicative  of  a  disclaimer  of  ownership,  and  an 
admission  of  ownership  in  the  company.  If  the  package  had 
been  actually  mailed  and  delivered  to  the  company,  it  would 
have  been  conclusive  as  to  title,  because  the  prima  facie  fact  of 
possession  in  Cummings  would  have  disappeared  ;  but  not  hav- 
ing been  mailed,  the  possession  still  remained  in  Cummings. 
These  facts  are  only  material  as  tending  to  show  that,  some- 
time between  1882  and  his  death,  he  made  an  admission  that 
the  bonds  were  not  his,  but  the  property  of  defendant.  This 
was  more  than  the  declaration  of  an  intention  to  make  a  gift, 
which  avails  nothing  without  a  delivery ;  it  was  a  declaration 
against  his  interest  as  to  the  ownership  of  the  bonds,  and  indic- 
ative of  an  intention  to  deliver  them  to  the  rightful  owner.  A 
delaration,  it  is  true,  not  so  clear  and  unequivocal  as,  of  itself, 
to  wan*ant  a  determination  of  title  against  plaintiff,  but  a  sig- 
nificant fact,  to  have  its  proper  weight,  along  with  the  other 
facts,  in  reaching  the  truth.     All  the  facts  urged  by  defendant 
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as  inconsistent  with  ownership  in  Cummings  are  to  be  oonsid* 
ered  as  a  whole  and  not  taken  up  singly.  When  thus  consid- 
ered, what  belief  is  induced  in  an  unprejudiced  mind? 

In  looking  at  plaintiff's  testimony,  we  find  but  one  established 
material  fact  on  which  the  right  to  recovery  is  based — the  fact 
of  possession.  From  that  fact  is  inferred  the  essential  one,  that 
Cummings  was  the  owner  of  the  bonds.  But  if  other  facts  be 
established  from  which  an  opposite  inference  may  with  reason 
be  drawn,  the  inference  essential  to  recovery  is  rebutted.  We 
have  attempted  to  indicate  such  facts.  It  is  not  for  us  to  ex- 
press our  opinion  as  to  what  inference  ought  to  be  diuwn  from 
them.  As  is  said  in  Burrill  on  Circumstantial  Evidence,  p.  53: 
''  Another  and  a  material  point  of  distinction  between  presump- 
tions of  fact  and  presumptions  of  law  is  in  regard  to  the  tribu- 
nal appointed  to  deal  with  them.  The  inferences,  as  we  have 
seen,  are  to  be  made  upon  a  basis  of  actual  fact,  and  as  nearly 
as  possible  according  to  the  exact  truth  of  the  particular  case 
which  is  the  subject  of  inquiry.  Hence  the  deduction  of  them 
necessaiily  falls  within  the  particular  province  of  that  tribunal, 
or  rather  that  branch  of  the  tribunal  whose  allotted  duty  it  is 
to  investigate  and  declare  the  truth  of  disputed  matters  of  fact, 
namely,  the  jury.  In  the  process  of  inference,  the  jury  merely 
exercise  their  natural  faculties  of  judgment  and  common  sense."' 
And,  as  is  said  in  Greenleaf  on  Evidence,  sections  44  to  48, 
when  speaking  of  these  inferences  of  fact,  "  they  are  derived 
wholly  and  directly  from  the  circumstances  of  the  particular 
case,  by  means  of  the  common  experience  of  mankind,  without 
the  aid  or  control  of  any  rules  of  law  whatever." 

It  seems  to  us  the  court  could  not  properly  withdraw  this 
evidence  from  the  juiy.  It  may  be  that  it  will  fail  to  convince 
them  that  plaintiff's  right  to  the  bonds  has  been  successfully 
attacked,  but  still  they  must  say  so,  and  not  the  court.  While 
defendant's  evidence  did  not  convince  a  learned  and  impartial 
lawyer,  still  it  might  have  convinced  twelve  intelligent  and  im- 
partial laymen.  As  under  the  law  the  laymen  are  the  judges 
of  disputed  facts,  and  the  probable  or  reasonable  inferences 
from  them,  we  cannot  say,  when  there  was  evidence  sufficient 
to  sustain  a  verdict  for  defendant,  it  ought  not  to  have  been 
submitted  to  them ;  for  there  is,  in  this  case,  no  rule  of  law  to 
guide  us  in  reaching  a  conclusion,  a  conclusion  which  must  be 


Digitized  by 


Google 


PHILA.  TRUST  CO.,  Ex'r.,  v.  RAILROAD,  AppeUant.  601 
189:4.]  Opinion  of  the  Court. 

wholly  based  on  presumptions  of  fact.     The  simple  qnestion  is, 
on  this  evidence,  what  is  the  truth  ? 

We  do  not  see,  as  argued  by  defendant's  counsel,  how  on 
the  facts  any  presumption  of  payment  can  here  arise.  The 
whole  evidence,  both  that  of  plaintiflE  and  defendant,  establish- 
ed beyond  question  the  bonds  never  were  paid,  because  not 
presented.  Suit  was  brought  within  fourteen  yeai-s  after  their 
maturity.  There  was  no  place  for  presumption  in  the  face  of 
the  indisputable  fact  of  nonpayment.  The  case  turns  on  wheth- 
er Cummings  was  the  owner  absolutely  of  the  bonds,  or  was  a 
mere  bailee  of  defendant.  The  same  may  be  said  concerning 
the  coupons  maturing  more  than  twenty  years  before  com- 
mencement of  suit.  Under  the  facts,  no  distinction  could  be 
drawn  between  principal  and  interest.  All  the  coupons  except 
the  one  first  maturing  were  attached  to  the  bonds.  As  against 
them,  no  statute  .of  limitation  could  be  setup;  nothing  could 
avail  to  defeat  a  recovery  but  the  presumption  of  payment 
which  the  law  allows  at  the  end  of  twenty  yeara,  as  an  act  of 
tenderness  towards  the  debtor.  This  presumption,  where  the 
suit  is  on  a  specialty,  is  not  such  conclusive  answer  to  a  stale 
demand  as  is  a  positive  statutory  enactment  which  extinguishes 
the  demand,  and  requires  a  new  promise  to  revive  it.  It  is  a 
presumption  merely  which  may  be  rebutted  by  evidence  of  non- 
payment: Eby  V.  Eby,  5  Pa.  485;  Reed  v.  Reed,  46  Pa.  239. 
Mr.  Van  Zandt,  treasurer  of  defendant  company,  testifies  posi- 
tively, the  coupons  maturing  more  than  twenty  yeai-s  before 
suit,  were  not  paid  by  the  company.  Any  presumption  of  pay- 
ment is  therefore  rebutted  by  defendant's  own  testimony  that 
the  coupons  had  not  been  paid.  And  as  is  held  in  City  v.  Lam- 
son,  9  Wall.  477 :  "  Coupons  are  not  received  or  intended  to 
have  the  effect  of  extinguishing  the  interest  due  on  the  bond. 
....  They  are  given  simply  as  a  convenient  method  of  ob- 
taining payment  of  the  interest  as  it  becomes  due  upon  the 
bonds.  There  is  but  one  contract,  and  that  evidenced  by  the 
bond,  which  covenanted  to  pay  the  bearer  $500  in  twenty  yeai-s 
with  semiannual  interest  at  i-ate  of  ten  per  cent  per  annum. 
The  bearer  has  the  same  security  for  the  interest  that  he  has 
for  the  principal."  If  the  coupons  had  been  detached  from  the 
bonds,  and  had  passed  into  the  hands  of  another  than  the  hold- 
er of  the  bonds,  it  may  be  it  would  be  held  that  the  contract 
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evidenced  by  the  specialty  would  not,  after  the  lapse  of  the 
statutory  limitation,  protect  them  in  the  hands  of  a  third  party ; 
but  we  pass  no  opinion  on  this  question.  It  is  sufficient  to  say 
these  coupons  were  not  only  in  the  possession  of  the  holder  of 
the  bond,  but  in  fact  had  never  been  separated  from  it ;  there- 
fore, the  same  contract  covered  interest  as  well  as  principal. 

But  on  the  main  question,  as  to  who  was  the  rightful  owner 
of  the  bonds,  we  are  of  the  opinion  there  was  evidence  for  the 
consideration  of  the  jury.  Therefore  the  judgment  is  reversed 
and  a  new  venire  awarded. 


Schnatz  et  al.  v,  Phila.  &  Beading  R.  R.,  Appellant. 

Railroads— Negligence— Evidence— Parent  and  child— Ad  of  April  4, 
1868.-  Act  of  April  26,  1865. 

The  act  of  Apiil  26,  1855,  P.  L.  309,  relating  to  damages  for  accidental 
death,  makes  no  distinction  between  children  over  age  and  those  under, 
between  those  married  or  single,  between  those  having  homes  and  families 
of  their  own  and  those  still  members  of  the  parents*  household.  Such 
facts  may  have  significance  in  determining  the  amount  of  damages  pecu-' 
niaiily  suffered,  as  limited  by  the  act  of  Apiil  4,  1868,  P.  L.  58,  but  they 
do  not  afifect  the  statutoiy  right  on  the  part  of  children  to  a  standing  in 
couit  as  claimants  or  suitoi*8. 

If  children,  although  not  living  with  their  parent,  have  a  reasonable  ex- 
pectation of  pecuniary  advantage  from  the  continued  life  of  the  parent, 
they  are  entitled  to  recover  damages  for  suoh  loss. 

Occasional  gifts  made  or  services  rendered  by  a  parent  to  children  who 
have  left  the  parental  home  and  established  homes  of  their  own,  are  not 
sufficient  proof  on  which  to  found  a  pecuniary  loss.  Per  Mr.  Justice 
Dban. 

Three  sisters  sued  a  railroad  company  for  the  negligent  killing  of  their 
mother.  The  evidence  showed  that  the  mother  lived  in  a  mountainous 
region  in  the  country,  while  all  three  of  the  sisters  lived  in  a  city.  All  of 
the  parties  were  in  very  moderate  circumstances.  Two  of  the  sisters, 
with  almost  unbroken  regulaiity,  spent  the  summer  with  their  mother, 
without  paying  board.  The  mother  at  times  gave  money  and  clothing  to 
one  of  the  daughters  who  was  unmarried.  It  also  appeared  that  when 
the  married  daughters  were  ill,  the  mother  went  to  the  city  and  nursed 
them  without  charge ;  and  that  for  sixteen  years  prior  to  the  accident  the 
mother  had  furnished  one  daughter  with  the  potatoes  used  in  her  house- 
hold, without  charging  for  them.  Eeld,  that  the  evidence  was  sufficient 
to  sustain  a  vei-dict  of  (2700  in  favor  of  the  daughters. 
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Argued  Jan.  4, 1894.  Appeal,  No.  468,  Jan.  T.,  1893,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1892,  No.  178,  on  verdict  for  plaintiffs,  Francis  Schnatz  et  al. 
Before  Stbebbtt,  C.  J.,  Green,  Williams,  MoCollxjm, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  death  of  plaintiffs'  mother.     Before  Biddle,  J. 

At  the  trial,  it  appeared  that  Ellen  Devine,  plaintiffs' 
mother,  was  killed  in  an  accident  on  defendant's  railroad  on 
Oct.  24, 1892.  There  was  no  dispute  as  to  defendant's  negli- 
gence.  The  only  contest  was  as  to  plaintiffs'  standing  to  sue. 
The  evidence  showed  that  the  deceased  lived  in  Miners ville, 
Pennsylvania,  and  that  the  three  daughters,  Mrs.  Schnatz,  Mrs. 
Erise  and  Ellen  Devine,  the  plain tififis,  lived  in  Philadelphia. 

Plaintiffs'  point  was  as  follows : 

**  When  the  action  is  by  children  for  negligence  resulting  in 
the  death  of  a  parent,  and  the  relation  is  shown  to  subsist,  and 
that  plaintiffs  have  suffered  a  pecuniary  loss,  they  are  entitled 
to  compensation.  And  the  amount  does  not  depend  upon  the 
youth  or  age  or  nonproducing  capacity  of  the  decedent,  but 
upon  the  loss  in  benefits  which  the  plaintiffs  were  justified  in 
expecting,  as  shown  by  the  evidence  and  estimated  by  the 
sound  sense  of  the  jury."     Affirmed.  [10] 

Defendant's  points  were  as  follows: 

"  1.  There  is  no  evidence  in  this  case  to  show  such  family 
relation  between  the  plaintiffs  and  the  decedent  as  the  law  con- 
templates, and  your  verdict  must  be  for  the  defendant."  Re- 
fused. [11] 

"  2.  The  evidence  in  this  case  does  not  disclose  such  pecu- 
niary loss  as  the  law  contemplates  to  entitle  the  plaintiffs  to 
recover,  and  your  vei*dict  must  be  for  the  defendant."  Refus- 
ed. [12] 

"  8.  The  plaintiffs  have  shown  no  right  to  recover,  and  your 
verdict  must  be  for  the  defendant."     Refused.  [13] 

4.  Request  for  binding  instructions.     Refused.  [14] 

Verdict  and  judgment  for  plaintifb  for  $2,700. 

Hrrors  assigned  were  (1-8)  rulings  on  evidence,  reviewed  in 
the  opinion  of  the  Supreme  Court ;  (9)  charge  of  court,  submit- 
ting case  to  jury ;  (10-14)  instructions ;  quoting  bills  of  excep- 
tions and  evidence,  charge  and  instructions. 
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Gavin  W.  Hart^  for  appellant. — Where  children,  all  over  age, 
some  of  whom  are  married  and  living  with  their  husbands,  seek 
to  recover  for  the  death  of  a  mother,  the  action  cannot  be  sus- 
tained when  the  only  loss  shown  is  the  following :  (a)  The  in- 
ability to  visit  and  without  cost  stay  with  the  mother  during 
some  time  of  the  summer ;  (i)  the  loss  of  an  occasional  gift  of 
money ;  (c?)  the  loss  of  an  occasional  gift  of  clothing  and  food ; 
(cT)  the  loss  of  the  attention  of  the  mother  during  sickness. 
This  is  not  the  kind  of  loss  contemplated :  Acts  of  April  15, 
1851,  P.  L.  674;  AprU  26,  1855,  P.  L.  809;  April  4, 1868,  P. 
L.  58 ;  R.  R.  v.  Adams,  55  Pa.  499 ;  R.  R.  v.  Keller,  67  Pa. 
300;  R.  R.  V.  Kirk,  90  Pa.  15;  Lehigh  Iron  Co.  v.  Rupp,  100 
Pa.  95. 

John  Walter  Shortlidge^  for  appellees. — The  right  of  a  child 
to  recover  for  the  death  of  a  parent  caused  by  negligence  was 
established  by  the  acts  of  April  15, 1851,  P.  L.  674,  and  April  26, 
1855,  P.  L.  309 ;  R.  R.  v.  Adams,  55  Pa.  501 ;  R.  R.  v.  Keller, 
67  Pa.  306 ;  R.  R.  v.  Kirk,  90  Pa.  17;  R.  R.  v.  Jones,  128  Pa. 
310;  R.  R.  V.  Robinson,  44  Pa.  178. 

The  case  of  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  95,  has  no 
application  here ;  it  merely  decides  that  there  cannot  be  two 
recoveries  for  the  loss  of  one  life,  and  that,  as  between  parents 
and  the  widow,  she  is  entitled. 

The  testimony  shows  that,  in  respect  to  two  of  the  daughters, 
the  family  relation  was  never  interrupted  ;  but  that  they  always 
lived  with  their  mother  in  summer,  and  at  her  expense. 

Under  such  circumstances,  the  only  fair  way  to  measure  the 
propriety  of  the  amount  found,  is  by  compaiison  with  findings 
in  other  similar  cases  reported  in  the  books :  R.  R.  v.  Robinson, 
44  Pa.  177 ;  Penna.  R.  R.  v.  Adams,  55  Pa.  500 ;  Penna.  R. 
R.  V.  Keller,  67  Pa.  304 ;  Penna.  R.*  R.  v.  Kirk,  90  Pa.  16 ; 
R.  R.  V.  Jones,  128  Pa.  308. 

Opinion  by  Mr.  Justice  Dean,  April  2, 1894 : 
Ellen  Devine,  the  mother  of  Mary  Schnatz,  Maggie  Krise 
and  Ellen  Devine,  in  whose  right  as  daughters  this  suit  is 
brought,  on  the  24th  of  October,  1892,  while  being  carried  as 
a  passenger,  was  killed  on  defendant's  road  in  a  collision  near 
Flat  Rock  Tunnel.     The  action  is  for  damages  for  the  pecuni- 
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Hry  loss  sustained  by  the  daughters  because  of  the  death  of 
their  mother  through  defendant's  negligence.  Thei*e  having 
been  a  verdict  and  judgment  for  plaintiffs,  defendant  takes  this 
appeal.  The  assignments  of  error  both  to  the  charge  of  the 
court  and  the  rulings  on  plaintiffs'  offers  of  evidence,  all  go  to 
a  denial  of  any  right  in  plaintiffs  to  maintain  this  suit. 

The  mother  for  thirty  years  had  lived  at  Phoenix  Park  in 
Schuylkill  county,  where  she  owned  a  small  property  consisting 
of  a  house  and  four  acres  of  ground.  At  her  death  she  was 
fifty-nine  years  old  and  in  good  health.  All  three  daughters 
had  left  home,  and  for  some  years  had  resided  in  Philadelphia ; 
the  two  married  ones,  Mrs.  Schnatz  and  Mi-s.  Krise,  lived  with 
their  husbands ;  Ellen,  who  was  single,  worked  at  wages  from 
$4.00  to  $6.00  per  week,  and  lived  alone.  There  was  testi- 
mony tending  to  show  that  she  generally  went  to  her  mother's 
home  about  three  months  during  the  summer,  and  while  there 
paid  no  board ;  that  her  mother  at  times  gave  her  money  when 
she  needed  it,  once  as  much  as  twenty  dollars,  and  sometimes 
clothing.  As  to  Mrs.  Krise,  there  was  evidence  that  for  some 
years  she  had  suffered  from  a  pulmonary  disease  and  had  each 
summer  gone  to  the  mother,  whose  home  was  in  a  mountainous 
region,  for  the  benefit  of  her  health,  and  remained  there  for 
two  or  three  months ;  that  at  times  in  the  winter,  when  ill,  her 
mother  had  come  to  Philadelphia  and  stayed  with  her,  doing 
such  household  work  as  was  required  for  her  sick  daughter ; 
further,  that  she  chai-ged  nothing  for  boarding  this  daughter 
at  Phoenix  Park,  or  for  the  service  rendered  her  in  Philadel- 
phia. 

As  to  Mrs.  Schnatz,  there  was  testimony  tending  to  show 
that,  for  sixteen  years  before  her  death,  the  mother  in  autumn 
and  spring  had  given  her  potatoes  for  consumption  in  the 
house,  and  nursed  her  at  times  during  illness,  and  had  made 
no  charge  for  either. 

There  was  also  testimony  showing  that  both  Ellen  and  Mrs. 
Krise  were  improved  in  health  by  their  summer  residence  with 
their  mother. 

On  the  other  hand,  it  appeared  very  clearly  that  the  actual 
residence  of  all  three  daughters  was  in  Philadelphia ;  they  were 
not  members  of  the  mother's  family  in  Schuylkill  county; 
their  homes,  in  the  sense  of  domicile  or  place  of  abode,  were  in 
Philadelphia. 
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The  main  question  is,  the  right  of  action  being  exclusively 
8tatutor}%  are  the  plaintiffs  within  the  provisions  of  the  stat- 
utes? Section  7  of  act  of  April  4,  1868,  says:  "In  all  actions 
now  or  hereafter  instituted  against  common  carriers,  or  corpo- 
rations owning  or  operating  or  using  a  railroad  as  a  public 
highway  whereon  steam  or  other  motive  power  is  used,  to  re- 
cover for  loss  and  damages  sustained,  and  arising  either  from 
personal  injuries  or  loss  of  life,  and  for  which,  by  law,  such 
carrier  or  corporation  could  be  held  responsible,  only  such 
compensation  for  loss  and  damage  shall  be  recovered  as  the 
evidence  sl^all  clearly  prove  to  have  been  pecuniarily  suffered 
or  sustained/' 

The  positive  terms  of  this  act  eliminate  all  evidence  of 
damage  in  cases  of  death,  other  than  a  loss  of  money  to  those 
entitled  to  recover.  If  these-  plaintiffs  have  lost  money  by  the 
death  of  their  mother,  then  the  express  terms  of  the  4th  section 
of  act  of  April  26, 1856,  give  them  a  right  to  recovery  from  this 
defendant.  That  act  says :  "  The  peraons  entitled  to  recover 
damages  for  any  injury  causing  death,  shall  be  the  husband, 
widow,  children,  or  parents  of  the  deceased,  and  no  other  rel- 
ative." 

The  act  itself  makes  no  distinction  between  children  over 
age  and  those  under,  between  those  manied  or  single,  between 
those  having  homes  and  families  of  their  own  and  those  still 
members  of  the  parents'  household.  Such  distinctions  may 
have  significance  in  determining  the  amount  of  damage  pecun- 
iarily suffered,  as  limited  by  the  act  of  1868,  but  they  do  not 
affect  the  statutory  right  on  the  part  of  children  to  a  standing 
in  court  as  claimants  or  suitors. 

Having  shown  the  existence  of  the  parental  relation,  that 
the  deceased  was  their  mother,  then  the  plaintiffs  had  a  right 
to  submit  proof  of  what  they  had  lost  in  money  by  her  death, 
just  as  the  pai-ents  in  Pa.  R.  R.  Co.  v.  Adams,  56  Pa.  499,  had 
the  right  to  prove  that,  although  their  deceased  son  was  over 
age,  he  had  continued  to  contribute  to  their  support,  had  given 
them  his  bounty  money,  and  had  declared  he  would  continue 
to  support  them  while  they  lived.  True,  in  that  case  the  sou 
still  continued  to  live  with  the  parents,  but  the  case  is  not  de- 
cided on  that  fact  alone,  but  is  put  on  that  and  other  facts  in 
evidence,  as  furnishing  a  probable  ground  for  expectation  of 
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future  support.  And  the  court  there  cites  with  approval,  Dal- 
ton  V.  South  Eastern  Railway  Co.,  93  E.  C.  L.  R.  296,  decided 
under  9  and  10  Vic,  cap.  93,  which  almost  in  the  same  words 
as  our  statute  provides  :  "  That  every  such  action  shall  be  for 
the  benefit  of  the  wife,  husband,  parent  and  child."  In  the 
English  case  the  deceased  son  was  twenty-eight  years  of  age, 
unmarried,  but  living  away  from  his  parents.  It  appeared  that 
for  seven  or  eight  years  he  had  visited  them  often,  and  at  times 
had  taken  them  presents  of  provisions,  and  had  given  them 
some  money,  amounting  in  all  to  about  twenty  pounds  a  year. 
It  was  held  that,  although  the  actual  family  relation  had  been 
severed,  yet,  in  view  of  the  parental  relation  and  the  conduct 
of  the  deceased,  which  was  prompted  by  no  legal  duty  but  re- 
sulted wholly  from  filial  affection,  the  jury  had  a  right  to  con- 
sider what  reasonable  pecuniary  expectation  in  the  parents  had 
been  disappointed,  and  the  actual  pecuniary  damage  sustained. 
Justice  Thompson,  delivering  the  opinion  of  this  court,  says, 
the  English  statute  being  so  nearly  the  same  as  ours,  this  is  a 
precedent  which  may  be  safely  followed,  and  concludes  "  that 
if  there  be  a  reasonable  expectation  of  pecuniary  advantage, 
the  destruction  of  such  expectation,  by  negligence  occasioning 
the  death  of  the  party,  from  whom  it  arose,  will  sustain  the  ac- 
tion." 

All  of  the  adjudicated  cases  in  this  state  either  proceed  upon 
or  are  reconcilable  with  that  principle.  In  Lehigh  Iron  Co.  v. 
Rupp,  100  Pa.  95,  the  rule  is  repeated,  and  an  illustration  is 
given  of  a  case  where  there  can  be  no  recovery:  "If  the  child 
was  free  by  age  or  emancipation  and  living  apart  from  his  par- 
ents, and  in  no  way  contributed  to  their  support,  they  could 
not  maintain  an  action,  for  they  suffered  no  pecuniary  loss." 

It  may  be  assumed,  then,  that  the  mere  existence  of  the 
parental  relation,  while  it  would  give  the  children  a  standing 
in  court  as  parties,  without  more,  would  not  sustain  this  judg- 
ment ;  but  if  there  was  evidence  from  which  the  jury  could 
find  a  reasonable  expectation  of  pecuniary  advantage  from  the 
continued  life  of  the  mother,  they  might  assess  as  damages  the 
actual  money  loss  of  the  children. 

To  show  the  pecuniary  loss  they  hud  sustained  by  her  death, 
plaintiffs  offered  evidence  as  to  what  pecuniary  benefit  they  had 
derived  from  her  life.     This  mother  was  not  wealthy,  but  she 
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appears  to  have  Jbeen  thrifty ;  she  cultivated  her  four  acres  of 
ground,  and  kept  a  small  store ;  the  single  daughter  and  sick 
daughter  testified  that,  for  years,  with  almost  unbroken  regu- 
larity, they  had  spent  the  summer  with  her,  for  which  she  made 
no  chai'ge ;  this  was  an  annual  contribution  of  just  what  it  was 
woith  in  money  for  the  benefit  and  comfort  of  these  daughters ; 
as  they  had  for  years  received  it,  they  had  a  reasonable  expec- 
tation of  receiving  it  as  long  as  the  life  and  ability  of  the  moth- 
er lasted ;  by  her  death  they  lost  it ;  why  could  not  the  jury 
from  the  evidence  estimate  what  they  had  lost  in  money? 
True,  it  was  only  about  one  fourth  of  the  yearly  boarding  of 
the  two  daughters,  but  it  was  as  capable  of  computation  as  any 
of  the  elements  of  damdges  admissible  in  this  class  of  cases. 
So  as  to  the  money  and  clothing  contributed  from  time  to  time; 
these  were  capable  of  a  valuation  as  certain  as  the  tea  and  sugar 
contributed  by  Dalton  to  his  parents  when  he  visited  them,  as 
stated  in  the  leading  case  already  cited.  As  to  Mrs.  Schnatz, 
she  testified  that  regularly  for  sixteen  years,  in  fall  and  spring, 
her  mother  sent  her  the  potatoes  used  in  her  house,  for  which 
she  paid  nothing ;  that  she  nursed  her  at  times  in  illness ;  did 
sewing  for  her,  and  performed  like  services.  The  jury  might 
find  from  such  evidence,  a  reasonable  expectation  of  future 
benefits  of  like  value  and  character,  and  thereby  approximate 
a  money  loss. 

Of  course,  all  these  benefits  wei*e  gifts,  as  distinguished  from 
payments  made  or  services  rendered  because  of  a  legal  obliga- 
tion ;  and  perhaps  it  jars  somewhat  rudely  on  sentiment  to  affix 
a  value  in  doUai-s,  after  the  mother's  death,  to  gifts  prompted 
solely  from  maternal  love ;  but  these  statutes  were  not  enacted 
to  nurture  sentiment ;  they  are  essentially  sordid,  and  must  be 
so  construed.  They  were  passed  to  compensate,  in  dollars, 
those  who  had  lost  by  death  those  pecuniaiy  benefits  which 
have  their  origin  in  the  purest  sentiment. 

The  learned  counsel  for  appellant  is  clearly  right  when  he 
argues  that  occasional  gifts  made  or  services  rendei*ed  by  a 
parent  to  the  daughters  who  had  long  before  her  death  left  her 
home  and  established  homes  of  their  own,  are  not  sufficient 
proof  on  which  to  found  a  pecuniary  loss.  The  trouble  here, 
however,  is  with  this  evidence,  which  went  much  further  than 
occasional  gifts  and  services ;  it  tended  to  show  a  persistent 
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i-egularity  of  contribution  for  many  years  ;  so  regular  and  un- 
varying as  to  justify  a  reasonable  expectation  of  continuance. 
Nor  were  these  gifts  and  sei*vices,  in  view  of  the  ability  of  the 
mother  and  the  necessities  of  the  children,  of  trifling  value ; 
they  must  have,  very  appreciably,  contributed  to  the  comfort 
and  health  of  those  who  were  favored  by  them. 

Api)ellant's  whole  fourteen  assignments  of  error  embrace,  in 
substance,  but  three  complaints :  1.  That  no  such  relation  as 
intended  by  the  statute  existed  between  the  mother  and  these 
plaintiffs.  2.  That  there  was  no  actual  contribution  toward 
the  support  and  maintenance  of  the  children  by  the  mother. 
3.  That  the  evidence  showed  only  occasional  gifts  and  favors, 
and  therefore  there  could  be  no  reasonable  expectation  on  part 
of  the  children  of  pecuniary  advantage. 

What  we  have  said  disposes  of  them  all,  and  the  judgment 
is  affirmed. 

Mb.  Justice  Williams:  I  dissent  from  this  judgment.  I 
do  not  think  Mary  Schnatz  or  Maggie  Krise  entitled  to  re- 
cover. 

Mb.  Justice  Mitchell:  I  concur  in  this  dissent. 


Man's  Estate.     Man's  Appeal. 

Wms — Vested  and  contingent  estates. 

Testator  by  his  will  gave  certain  property  in  trust  to  pay  the  net  income 
**  into  the  hands  of  Louisa  S.  Anson,  and  from  and  after  her  death  the 
principal  to  be  divided  among  such  children  of  the  said  Louisa  who  shall 
be  liring  at  a  period  not  exceeding  nine  months  after  my  decease,  and  in 
default  of  such  children,  remainder  to  my  heirs.*^  Held,  that  the  children 
of  the  life  tenant  who  were  living  at  the  death  of  the  testator  took  a  vested 
interest  in  the  estate. 

Upon  the  whole  of  the  will,  it  is  apparent  that  the  interest  of  the  chil- 
di-en  was  simply  postponed  to  let  in  their  mother^s.  £yen  without  the 
nine  months'  clause,  such  of  her  children  as  sunrived  testator  would  have 
thereupon  taken  vested  interests  in  remainder.  That  clause,  which  was 
evidently  intended  to  embrace  any  posthumous  child  who  might  be  bom, 
3xtended  the  time  for  ascertainment  of  the  class.  By  Mr.  Chief  Justice 
Sterrstt. 

Vol.  clx — 89 
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Argued  Jan.  18, 1894.  Appeal,  No.  186,  July  T.,  1894,  by 
Juliet  D.  Man,  from  decree  of  O.  C.  Phila.  Co.,  April  T.,  1890, 
No.  87,  distributing  tbe  estate  of  Daniel  Man,  Jr.,  deceased. 
Before  Steebett,  C.  J.,  Greek,  McCollum,  Mitchell  and 
Fell,  J  J.    Reversed. 

• 
Exceptions  to  adjudication  of  account  of  Real  Estate  Title 

&  Trust  Co.,  substituted  trustee. 

From  tbe  adjudication  it  appeared  that  Daniel  Man,  Jr., 

died  in  February,  1858,  leaving  a  will  containing  the  following 


*^  I  give  and  devise  all  the  estate  real  and  personal  to  which 
I  am  entitled  under  the  will  of  my  late  father  unto  Samuel  W. 
Paul  and  John  Jordan  Jr  of  Philadelphia  and  their  heirs  in 
trust  nevertheless  and  upon  this  express  confidence  that  they 
shall  receive  the  rents  issues  and  profits  thereof  and  after  de- 
ducting the  necessary  expenses  of  the  trust  shall  pay  over  the 
balance  remaining  in  their  hands  into  the  hands  of  Louisa  S. 
Anson  of  Philadelphia  the  daughter  of  William  Amel  late  of 
Bordentown  New  Jeraey  her  own  receipt  alone  to  be  a  dis- 
charge and  from  and  after  her  death,  the  principal  to  be  divided 
among  such  children  of  the  said  Louisa  who  shall  be  living  at 
4i  period  not  exceeding  nine  months  after  my  decease  and  in 
<lefault  of  such  children  remainder  to  my  heirs." 

Four  children  of  Louisa  S.  Anson  were  living  at  the  expira- 
tion of  nine  months  after  testator's  decease,  viz. :  E.  A.  S.  Man, 
Geoi>ge  £.  Man,  Jane  Man  and  Walter  Man. 

Walter  Man  subsequently  died  in  the  lifetime  of  the  life 
^nant,  leaving  a  widow,  to  whom  were  granted  letters  of  ad- 
«ninistiutioa  on  his  estate. 

Upon  the  death  of  the  life  tenant,  the  Real  Estate  Title  & 
Trust  Co.,  which  had  been  appointed  as  trustee  in  place  of  the 
•original  trustees  named  in  the  will,  filed  their  account  of  the 
-estate,  showing  a  balance  of  $27,957.71,  all  in  personal  prop- 
erty. 

The  adrainifitratrix  of  Walter  Man  claimed  a  one  fourth 
share  of  this  fund.  The  auditing  judge,  Penrose,  J.,  held 
tliat  Walter's  share  was  not  vested,  but  was  contingent  upon 
his  surviving  the  life  tenant^,  and  awarded  the  whole  fund  to 
the  other  children.    Exceptions  by  the  widow  and  administra- 
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trix  of  Walter  Man,  deceased,  were  dismissed  by  the  court,  in 
an  opinion  by  Hanna,  P.  J.,  and  a  dissenting  opinion  by  Ash- 
man, J.,  2  Dist.  R.  830. 

Errtn'  assigned  was  in  not  awarding  one  fourth  of  the  bal- 
ance in  the  hands  of  the  accountant  to  the  personal  represent- 
ative of  Walter  Man,  deceased. 

Frank  P.  Priehard^  for  appellant. — Where  the  enjoyment 
of  an  entire  fund  is  given  in  fractional  parts  at  successive 
periods  which  must  eventually  anive,  the  distinction  between 
time  annexed  to  payment  and  time  annexed  to  the  gift  becomes 
important.  In  such  a  case  it  is  well  settled  that  the  interests 
vest  together :  Chew's  Ap.,  87  Pa.  28 ;  McGill's  Ap.,  61  Pa. 
46 ;  McClure's  Ap.,  72  Pa.  414 ;  Chess's  Ap.,  87  Pa.  862. 

The  inclination  of  the  courts  is  always  in  favor  of  the  vest- 
ing of  legacies,  because  as  a  rule  it  is  the  intention  of  the  tes- 
tator that  his  bounty  should  be  transmitted  to  the  children  or 
family  of  the  beneficiary ;  otherwise,  indeed,  full  effect  is  not 
given  to  it :  McArthur  v.  Scott,  118  U.  S.  340 ;  Jarman  on 
Wills,  799. 

If  the  postponement  of  division  of  payment  is  merely  on  ac- 
count of  the  position  of  the  property ;  if,  for  instance,  there  is 
a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay  debts,  and 
a  direction  to  pay  upon  the  decease  of  the  legatee  for  life  or 
after  payment  of  the  debts,  the  gift  in  remainder  vests  at 
once  :  Hawkins  on  WUls,  232  ;  Theobald  on  Wills,  412. 

Ill  the  case  of  a  gift  of  personalty  in  remainder,  all  childien 
born  at  the  death  of  the  testator  and  coming  into  being  before 
the  tenant  for  life,  take  a  shai'e  to  the  exclusion  of  those  born 
afterwards :  Theobald  on  Wills,  246 ;  Jarman  on  Wills,  6  Am. 
ed.  1001 ;  Hawkins  on  Wills,  72. 

The  testator  having  used  clear  and  unambiguous  language, 
that  language  must  be  the  test  of  his  intention :  Pennsylvania 
Co.'s  Ap.,  109  Pa.  479. 

E.  A.  8.  Man^  for  appellees. — Where  money  is  bequeathed 
for  life  to  one  person,  and  upon  his  death  is  bequeathed  to 
another  or  others,  the  interest  of  the  remainderman  vests  at 
death  of  testator,  if  it  be  certain  that  at  some  future  time  he  or 
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thej  will  be  entitled  to-take,  the  enjoyment  only  being  poet- 
poned.  There  are  exceptions  to  this  rule:  (1)  Where  the 
will  expressly  provides  a  time  when  the  interest  shall  vest. 
(2)  Where  the  intention  of  the  testator  that  the  remainder 
shall  not  vest  can  be  gathered  from  the  language  of  the  be- 
quest. The  intention  of  testator  is  superior  to  all  roles:  2 
.  Wms.  Exrs.  1108 ;  Bayard  v.  Atkins,  10  Pa.  16 ;  Lamb  v. 
Lamb,  8  Watts,  184 ;  Shouler  on  Wills,  §  662. 

Where  there  is  no  gfift,  except  by  a  direction  to  divide  a 
fund  among  a  class,  *^  from  and  after  "  a  given  event,  the  vest- 
ing must  be  postponed  until  after  that  event  has  happened : 
Redfield  on  Wills,  227  ;  Schouler  on  Wills,  §  664;  Beach  on 
Wills,  §  179 ;  1  Jarman  on  Wills,  797  ;  1  Roper  on  Legacies, 
687 ;  Feame  on  Remainders,  164,  664 ;  Chaplin  on  Suspension 
of  Powers  of  Alienation^  §  889  ;  Leake  v.  Robinson,  2  Merivale, 
368 ;  Cartledge  Case,  29  Beav.  688  ;  Magoffin's  Admr.  v.  Pat- 
ton,  4  Rawle,  116 ;  Lamb  v.  Latab,  8  Watts,  186 ;  Moore  v. 
Smith,  9  Watts,  407 ;  Bowman's  Ap.,  84  Pa.  19 ;  Homan  v. 
Rothenberger,  1  Wood.  Dec.  882 ;  2  Wms.  Exrs.  1288. 

Opinion  by  Mr.  Chiep  Justice  Stbbbbtt,  April  2, 1894: 
The  learned  court  erred  in  its  assumption  that  tlie  bequest 
to  Walter  Man  was  made  contingent  upon  his  surviving  his 
mother  Louisa  S.  Anson.  True  the  *^  principal  *'  of  the  estate 
was  directed  to  be  **  divided "  **  from  and  after  "  her  death ; 
but  by  the  express  terms  of  the  will  it  was  to  be  ^^  divided" 
among  "  such  "  of  her  children  **  as  should  be  living  at  a  period 
not  exceeding  nine  months  after"  testator's — ^not  her — death. 
The  gift  over  to  testator's  "  heirs  "  obviously  had  reference  to 
the  last  antecedent,  and  could  only  become  operative  upon  de-' 
fault  of  "  such  children  "  as  should  be  "  living  "  at  the  "  period  " 
fixed  by  the  testator.  The  death  of  Mrs.  Anson  simply  marked 
the  limit  of  her  interest  and  the  beginning,  in  possession,  of 
those  entitled  in  remainder.  The  rule  is  conceded  that  where 
there  is  bequest  in  the  form  of  a  direction  to  pay,  or  pay  and 
divide  "from  and  after"  the  happening  of  any  event,  "then 
the  gift  being  to  persons  answering  a  particular  description,  if 
a  party  cannot  bring  himself  within  it  he  is  not  entitled  to  take 
the  benefit  of  the  g^ft.  There  is  no  gift  in  these  cases  except 
in  the  direction  to  pay,  or  in  the  direction  to  pay  and  divide 
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But  if.  upon  the  whole  will,  it  appears  that  the  future  gift  is 
only  postponed  to  let  in  some  other  interest,  or,  as  the  court 
.has  'Commonly  expressed  it,  for  the  greater  convenience  of  the 
estate,  the  same  reasoning  has  never  been  applied  to  the  case. 
TTie  interest  is  vested  notwithstanding,  although  the  enjoy- 
ment is  postponed : "  Packham  v.  Gregory,  4  Hare,  898.  Upon 
the  whole  of  this  will,  it  is  apparent  that  the  interest  of  the 
children  was  simply  postponed  to  let  i^i  their  mother's.  Even 
without  the  nine  months*  clause,  such  of  her  children  as  sur- 
vived testator  would  have  thereupon  taken  vested  interests  in 
remainder.  That  clause,  which  was  evidently  intended  to  em- 
brace any  posthumous  child  who  might  be  born,  extended  the 
time  for  ascertainment  of  the  class ;  and,  as  Walter  Man  sur- 
vived the  time  so  fixed,  he  took  a  vested  interest  which,  upon 
his  subsequent  death,  passed  by  operation  of  law  to  his  personal 
representative. 

This  view  is  not  in  conflict  with  the  decision  of  this  court  in 
Cascaden's  Estate,  158  Pa.  170.  There  the  legatee  died  before 
the  happening  of  the  contingency  upon  which  his  interest  was 
to  vest,  while  here  he  survived. 

Nor  is  there  any  ground  for  presumption  in  favor  of  the  tes- 
tator's heirs  at  law.  The  children  of  Louisa  S.  Anson  were  pre- 
ferred objects  of  his  bounty,  as  the  will  shows,  and  every 
intendment  is  in  their  favor.  As  already  seen,  testator's  heirs 
at  law  could  only  have  taken  "  in  default  of  such  children  "  of 
Louisa  S.  Anson  as  should  be  ^^  living  at  a  period  not  exceed- 
ing nine  months  after"  testator's  death,  and  Walter  Man,  who 
was  one  of  these  children,  having  survived  the  testator,  neces- 
sarily thereupon  took  a  vested  interest.     « 

Deci'ee  reversed  with  costs  to  be  paid  by  the  appellees ;  and 
it  is  now  adjudged  and  decreed  that  the  balance  for  distribu- 
tion, to  wit :  Twenty-seven  thousand  nine  ^  hundred  and  fifty- 
seven  dollars  and  seventy-one  cents  (f 27,967.71),  subject  to 
apportionment  of  income  accruing  at  the  death  of  the  tenant 
for  life,  be  awarded  to  Edward  A.  S.  Man,  George  E.  Man, 
Juliet  D.  Man,  administratrix  of  Walter  Man,  deceased,  and 
Jane  Man,  in  equal  shares. 


Digitized  by 


Google 


160 
182 

6U 
406 

160 
191 

lal 

160    614 
|flM203 
160    6I4I 
dld5  I06i 

160 
21  SC 

614 
»  21 

160         614 
22  SC  «298 

160         6141 
23  SC  *278i 

614         MELLOR,  Ex'r,  et  al.,  v.  PHILA.,  Appellant. 

Syllabofl— Statement  of  Facts.  [160  Fiu 

Mellor,  Ex'r,  et  al.,  v.  City  of  Philadelphia,  Appellant. 

Boad  law^Change  of  grade  of  street— CuiUng  off  ingress  and  egress^ 
ConsequerUial  damages— (JonstUution^  art.  16,  sec,  8. 

Article  16,  section  8,  of  the  constitution  of  1874,  which  provides  that 
compensation  shall  be  made  for  property  injured  or  destroyed  by  public 
works,  is  not  limited  merely  to  property  fronting  or  abutting  on  the  par- 
ticular works,  highway  or  improvement  by  the  construction  or  enlargement 
of  which  the  property  is  injured  or  destroyed,  but  applies  to  any  works 
which  are  sufficiently  near  to  the  property  to  make  the  injury  proximate, 
inmiediate  and  substantial. 

Plaintiffs'  houses  fronted  on  a  street  running  along  the  line  of  a  railroad. 
Two  other  streets  crossed  at  grade  the  railroad,  and  the  street  upon  which 
\Zr^  ^'*^*  the  houses  were  situated.  To  avoid  the  grade  crossings  the  city  depressed 
217  1583  ^^  ^^  0TO%B  streets  fifteen  feet,  so  that  the  streets  could  go-under  the 
railroad.  Access  to  plaintiffs'  houses  by  vehicles  was  thus  entirely  cut 
ofif.  HMj  that  plaintiffs  were  entitled  to  recover  damages  from  tlie  city 
for  the  depreciation  in  the  value  of  their  houses. 

Damages— Release — Evidenoe. 

In  t^e  above  case,  where  the  proceedings  were  as  to  one  of  the  streets, 
it  was  not  improper  upon  plaintiffs'  releasing  damages  as  to  the  other  street 
in  other  proceedings,  to  admit  testimony  tending  to  show  the  damages 
resulting  not  merely  from  lowering  the  grade  of  one  of  the  streets,  but 
from  changing  the  grades  of  both  streets. 

Argued  Jan.  22,  1894.  Appeals,  Nos.  140  to  166,  Jan.  T., 
1894,  by  defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
Sept.  T.,  1891,  No.  766,  etc.,  on  verdict  for  plaintiflfs,  Robert 
Mellor,  administrator  of  Joseph  Mellor,  deceased,  et  aL  Be- 
fore Sterrbtt,  C.  J.,  Williams,  McCollum,  Mitchell,  Dsak 
and  Fbll,  JJ.    AflSrmed. 

Appeals  from  reports  of  viewers  assessing  damages  for  change 
of  grade  of  Orthodox  street,  Phila.     Before  ThAtbb,  P.  J. 

At  the  trial,  it  appeared  that  the  sixteen  plaintifiEs  owned 
houses  and  lots  on  Trenton  avenue,  a  narrow  street  running 
east  and  west  along  the  Pennsylvania  Railroad  in  Frankford. 
Ten  of  the  properties  were  between  Orthodox  street  and  Mar- 
garet street.  Six  of  the  properties  were  to  the  west  of  Oi^ 
thodox  street.  The  first  group  of  ten  properties  had  ingress 
and  egress  by  Trenton  avenue  to  either  Orthodox  street  or 
Margaret  street.     The  second  group  of  six  properties  had  in- 
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grass  and  egress  by  Trenton  avenue  to  Orthodox  street  or 
Oxford  street,  which  was  eight  hundred  and  fifty  feet  further 
west.  Councils  of  the  city  of  Philadelphia,  deeming  it  desir- 
able to  do  away  with  grade  crossings,  passed  au  ordinance  to 
lower  the  grade  of  Orthodox  and  Margaret  streets  and  thus 
carry  them  under  the  railroad.  In  carrying  out  this  work,  the 
streets  were  depressed  about  fifteen  feet,  cutting  off  access  by 
vehicles  to  and  from  the  first  group  of  ten  properties,  and  also 
cutting  off  access  by  way  of  Orthodox  street  to  the  second 
group  of  six  houses. 

Plaintiffs  filed  of  record  the  following  release : 
"  We,  the  ujidersigned,  hereby  agree  that,  upon  payment  by 
the  city  of  the  judgments  hereinafter  given  upon  verdicts  about 
to  be  rendered  in  these  cases,  we  will  waive  all  claim  which  any 
of  us  might  make  in  proceedings  for  the  assessment  of  damages 
for  change  of  grade  of  Margaret  street." 

The  court  admitted,  under  objection  and  exception,  evidence 
of  the  combined  amounts  of  damage  of  the  changes  of  grade  of 
both  streets.  [1,  2] 

The  court  charged,  as  to  the  eastern  group,  in  part  as  follows : 
^^  It  appears  from  the  evidence  that  Orthodox  street  has  been 
cut  down  some  fourteen  or  fifteen  feet  from  the  original  grade, 
and  that  Margaret  street  has  been  cut  down  about  fouiteen 
feet,  leaving  this  row  of  properties  fronting  on  Trenton  avenue 
without  any  reasonable  access  whatever.  [The  point  has  been 
made  that  you  ought  to  be  confined  to  the  damages  which  are 
to  be  awarded  for  the  alteration  of  the  grade  of  Orthodox 
street  and  that  you  cannot  consider  Margaret  street.  The  in- 
quiry is  about  the  damages  suffered  by  the  alteration  of  the 
grade  of  Orthodox  street,  but  inasmuch  as  it  appears  by  the 
evidence  in  the  case  that  the  other  means  of  access  to  the 
street  has  also  been  destroyed,  it  is  very  proper  indeed  that 
you  fhould  consider  that  fact  in  estimating  damages  which  are 
to  be  awarded  for  destroying  access  by  Orthodox  street.]  [8] 
I  do  not  believe  that  either  the  city  or  the  city's  counsel  would 
be  willing  to  place  themselves  in  the  attitude  of  saying  that 
the  claimants,  however  just  and  worthy  their  claims  are,  are  to 
be  deprived  of  compensation  which  they  claim  for  alteration  of 
the  grade  of  Orthodox  street  because  they  are  also  deprived  of 
all  access  by  Margaret  street,  which  was  altered  within  a  month 
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of  the  other.  These  parties  have  plainly  been  deprived  of  all 
reasonable  access  to  their  properties,  they  have  been  cut  off  at 
both  ends  where  they  had  access  before,  and  the  injuiy  was 
done  about  the  same  time,  and  it  is  perfectly  proper  for  you  in 
assessing  the  damages  in  this  case  to  consider  that  fact.  The 
claimants,  in  order  to  preclude  any  future  complications,  and 
to  relieve  the  city  of  any  claim  for  double  damages,  first  for 
Orthodox  street  and  then  for  Margaret  sti-eet  afterwards,  have 
filed  a  release  of  all  claim  for  damages  upon  Margaret  street  in 
the  future.  The  release  of  course  will  take  effect  upon  the 
payment  of  the  damages  which  you  shall  award  for  the  injuiy 
done  by  the  alteration  of  the  grade  of  Oithodox  street. 

*'*'  If  it  had  been  possible  and  convenient,  it  perhaps  would 
have  been  better  to  have  tried  the  claims  arising  out  of  Mar- 
garet street  with  those  arising  out  of  Oi-thodox  street — to  have 
combined  them — but  the  injuiy  which  Ls  done  by  tiie  closing  of 
Orthodox  street  naturally  involves  the  whole  question,  inas- 
much as  the  claimants  have  waived  any  claim  for  the  alteration 
of  the  grade  of  Margaret  street  and  executed  a  release  thereof. 
I  think  it  is  perfectly  competent  therefore  that  they  should 
show  to  you  that  by  the  change  of  grade  of  Orthodox  street 
they  have  been  cut  off  from  all  reasonable  access  to  their  prop^ 
erties  and  that  their  properties  have  been  consequently  reduce 
ed  in  value  by  that  fact" 

The  court  charged  as  to  the  westeni  group  in  part  as  follows  : 
^^The  16th  article  of  the  constitution  of  this  state  reads  as 
follows :  ^  Municipal  and  other  corporations  and  individuals  in- 
vested with  the  privilege  of  taking  private  property  for  public 
use  shall  make  just  compensation  for  property  injured  or  de- 
stroyed by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements.'  This  provision  of  the  constitution 
covers  a  loss  incurred  by  the  change  of  grade  of  a  street,  which 
change  has  resulted  in  damage  or  injuiy  to  the  ownei-s  of  *prop- 
erty,  provided  the  street  or  highway  on  which  the  grade  has 
been  changed,  and  the  injury  resulting  from  it,  are  sufficiently 
proximate  to  the  ground  owned  by  the  plaintiffs  to  make  the 
injuiy  a  direct^  proximate  and  9ub%tantial  loss.  One  of  the 
points  made  by  the  defendant's  counsel,  which  is  entirely  a 
point  of  law,  is  that  the  plaintiffs  are  not  entitled  to  any  dam- 
ages because  the  street,  the  grading  of  which  was  altered,  is  not 
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the  street  on  which  this  property  fronts,  but  a  street  running 
at  right  angles  to  the  street  on  which  these  houses  front, — that 
is,  Trenton  avenue, — and  that,  inasmuch  as  these  houses  do  not 
front  on  Orthodox  street,  the  plaintifEs  are  not  entitled  to  any 
damages ;  that  because  Trenton  avenue  has  not  been  changed, 
the  plaintiffs,  no  matter  how  much  they  may  have  been  injured, 
are  not  entitled  to  damages  for  the  alteration  of  the  side  street. 
"  I  cannot  consent  to  give  so  narrow  a  construction  to  the 
constitution  as  this  would  be.     I  admit  that  where  the  street 
which  undergoes  an  alteration  is  not  sufficiently  near  to  the 
property  of  a  citizen  to  make  the  injury  proximate  and  imme- 
diate and  iitbstantial^  that  then  he  would  have  no  right  to  claim 
damages  for  the  change  of  grade  of  such  a  street,  but  in  the  case 
of  properties  situated  as  these  properties  are,  and  so  affected 
by  the  change  of  grade  that  their  ingress  and  egress  to  their 
houses  is  materially  injured,  partly  destroyed,  and  where  the 
injury  is  so  obvious  that  it  admits  of  comparatively  easy  calcu- 
lation as  to  the  extent  of  the  diminution  of  the  value  of  the 
property,  I  cannot  doubt  that  such  a  case  is  covered  by  the  con- 
stitution, and  if  any  court  is  to  hold  that  it  is  not,  and  that  the 
plaintiffs  are  without  remedy  in  such  a  case  as  this,  it  shall  be 
some  other  court  than  this  to  decide  it  in  that  way.     It  cer- 
tainly has  not  been  thus  far  decided  in  that  way  by  any  court 
*^It  must  be  obvious,  I  suppose,  to  any  one  who  has  heard 
the  evidence  in  these  cases,  that  where  the  access  to  property 
is  materially  damaged  by  the  alteration  of  the  grade  of  a  lateral 
street  adjoining  that  property,  the  damage,  if  it  is  proved,  is 
just  as  much  within  the  protection  of  the  constitution  as  if  the 
gi-ade  in  front  of  the  property  was  altered.     I  cannot  conceive 
that  it  makes  any  difference.     Of  course,  if  property  is  situated 
comparatively  remote  from  the  scene  of  the  alteration,  or  if 
it  be  in  the  immediate  neighborhood  of  the  alteration,  and  the 
inconvenience  and  loss  is  hot  obvious  and  material,  the  plaintiffs 
would  have  no  just  claims  for  compensation.     If  they  can  go 
and  come  as  they  did  before  the  alteration,  without  serious  loss 
or  inconvenience  or  damage  to  themselves,  they  have  no  right 
to  complain,  because  the  damages  in  such  a  case  would  not  be 
within  the  purview  of  the  constitution,  which  contemplates  only 
proximate  and  material  injury. 

*'[If  you  should  find  that  the  cutting  down  of  Orthodox 
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street  has  materially  impaired  the  facilities  which  the  owners 
of  these  properties  had  before  for  getting  into  and  out  of  their 
property,  that  Oxford  street  cannot  afford  them  the  facilities 
which  they  had  before  because  the  road  between  Oxford  street 
in  front  of  these  houses  and  Orthodox  street  is  so  narrow  that 
wagons  and  carts  cannot  conveniently  enter  and  turn  around,  if 
you  find  that  the  property  has  been  materially  damaged  by  that, 
and  that  they  now  have  only  one  way  of  egress  f it>m  their  prop- 
erties, which  is  in  itself  a  defective  way,  putting  them  to  great 
inconvenience  and  affecting  the  value  of  the  property,  then  I 
charge  you  that  such  an  injury  is  within  the  protection  of  the 
constitution,  and  you  should  find  for  the  plaintiffs  for  whatever 
damages  the  properties  have  actually  sustained  in  consequence 
of  the  altered  grade.]  [la] 

^^  [There  are  six  claimants  of  different  properties  fronting  on 
Trenton  avenue  who  claim  that  the  destruction  of  their  right 
of  way,  their  mode  of  egress  on  to  Orthodox  street,  has,  in  view 
of  the  limited  accommodation  which  they  have  now  by  Oxford 
street,  been  a  material  loss  to  them  in  the  depreciation  of  their 
properties.  If  you  find  that,  you  will  find  a  verdict  for  these 
sevei'al  plaintiffs  for  such  an  amount  as  will  in  your  judgment, . 
as  nearly  as  possible,  represent  the  true  amount  of  the  depreci- 
ation of  the  several  properties,  of  course  not  indulging  in  any 
extravagances  or  going  outside  of  the  facts  of  the  case  which 
bear  upon  the  question  of  the  loss,  but  giving  the  plaintifEs 
such  sums  respectively  as  in  your  opinion  will  actually  repre- 
sent the  amount  of  depreciation  of  the  several  propei-ties.]  **  [2a] 

Defendant,  as  to  the  eastern  group  of  properties,  presented 
the  following  points : 

^^  1.  The  jury  must  find  for  the  defendant."     Refused.  [4] 

^^  2.  That  the  issue  in  the  present  case  is  the  amount  of  the 
damage  suffered  by  the  change  of  grade  of  Orthodox  street. 
Any  injury  subsequently  effected  by  the  change  of  grade  of 
Margaret  street,  is  outside  the  issue  of  the  present  actions."  Re- 
fused. [6] 

*^  8.  If  the  juiy  find  that  Trenton  avenue  is  and  has  been 
for  many  years  a  public  street,  and  that  no  change  of  grade  or 
grading  of  that  street  has  been  effected,  but  that  the  alleged 
depreciation  of  plaintiffs*  property  has  been  occasioned  by  the 
grading  or  cutting  down  of  another  highway  at  a  distance  from 
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and  not  connected,  save  by  Trenton  avenue,  with  plaintiffs' 
proi)erty,  the  jury  must  find  for  defendant."     Refused.  [6] 

Defendant,  as  to  the  western  group,  presented  the  following 
points: 

**  1.  The  jury  must  find  for  defendant"     Refused.  [8a] 

**  2.  That  if  the  jury  find  that  Trenton  avenue,  between 
Orthodox  and  Oxford  streets,  is  a  public  highway  or  was  such 
until  the  change  of  grade  in  question,  they  must  find  for  de- 
fendant."   Refused,  [ia] 

"  8.  That  if  the  jury  find  that  Trenton  avenue  between  Or- 
thodox street  and  Oxford  street  is  a  public  highway,  or  was 
such  until  the  change  of  grade  in  question,  and  if  they  find  that 
no  change  of  grade  has  been  made  in  that  part  of  the  street  in 
front  of  the  properties  in  question,  they  must  find  for  the  de- 
fendant."    Refused.  [5a] 

Verdicts  and  judgments  for  plaintifib.    Defendant  appealed. 

Errors  assigned  as  to  owners  of  eastern  group  were  (1-2)  rul- 
ings on  evidence ;  (1-6)  instructions  ;  quoting  instructions  but 
not  quoting  the  bills  of  exceptions ;  (7)  in  entering  judgment 
for  plaintiffs. 

Errors  assigned  as  to  owners  of  western  group  were  (la-5a) 
instructions  as  above,  quoting  them ;  (6)  in  entering  judgment 
for  plaintiffs. 

E.  Spencer  Miller^  assistant  city  solicitor,  Chas.  F,  Warwick^, 
city  solicitor,  with  him,  for  appellant,  cited:  Lawrence  v.  Phila., 
164  Pa.  20 ;  Black  v.  R.  R.,  68  Pa.  249 ;  Cox  v.  R.  R.,  10  W. 
N.  662;  Cox  v.  R.  R.,  11  W.  N.  671 ;  Heffner  v.  Com.,  28  Pa. 
108 ;  Buck  Mountain  Coal  Co.  v.  Lehigh  C.  &  N.  Co.,  60  Pa. 
91 ;  Sparhawk  v.  Ry.,  64  Pa.  401 ;  Paul  v.  Carver,  24  Pa.  207; 
M'Gee's  Ap.,  114  Pa.  470 ;  Gold  v.  Phila.,  116  Pa.  184 ;  Dooner 
V.  R-  R.,  142  Pa.  86 ;  Jones  v.  R.  R.,  161  Pa.  30 ;  Hobson  v. 
Phila.,  166  Pa.  131 ;  Blackwell  v.  R.  R.,  122  Mass.  1. 

Thomas  Learning^  for  appellees,  cited :  Dobson  v.  Hohenadel, 
148  Pa.  867  ;  Transue  v.  SeU,  106  Pa-  604 ;  R.  R.  v.  Williams, 
64  Pa,  103 ;  Phillips  v.  Incline  Plane  Co.,  168  Pa.  280 ;  Geiger 
V.  Norristown,  6  Montg.  Co.  R.  167;  Jones  v.  R.  R.,  161  Pa.  30  ; 
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Butcher's  Ice  Co.  v.  Phila.,  156  Pa.  54;  2  Dillon,  Mun.  Corp., 
§  780 ;  Penna.  Co.  v.  R.  R.,  151  Pa.  884 ;  Act  of  May  16, 1891, 
P.  L.  75. 

Opinion  by  Mb.  Chibf  Justice  Stbbbbtt,  Apiil  2, 1894; 

This  is  one  of  sixteen  cases  which  wei'e  tried  in  the  oourt 
below  on  appeals  from  the  report  of  viewers  appointed  to  assess 
damages  caused  by  changing  the  grade  of  Orthodox  street  in 
the  city  of  Philadelphia.  The  plaintifEs  respectively  owned 
pwperty  fronting  on  the  north  side  of  Trenton  avenue,  a  narrow 
street  running  nearly  east  and  west  along  the  northerly  line  of 
the  New  York  division  of  the  Pennsylvania  railroad.  Until 
recently,  Orthodox  street  and  another  street  named  Margaret, 
about  four  hundred  and  fifty  feet  further  east,  both  crossed  said 
I'ailroad  at  grade  and  nearly  at  right  angles  thereto.  Owing  to 
the  vast  increase  in  every  form  of  street  travel  and  the  greatly 
increased  business  of  the  railroad  company,  these  grade  cross- 
ings became  so  exceedingly  dangerous  that  councils  deemed  it 
necessary  to  lower  the  grades  of  Orthodox  and  Margaret  streets 
and  thus  carry  them  both  under  the  railroad.  This  was  accord- 
ingly done  by  lowering  the  grade  of  each  to  such  an  extent 
that  the  cut  across  Trenton  avenue  was  about  fifteen  feet  deep. 
That,  of  course,  cut  off  all  communication,  except  by  pedes- 
trians, with  either  of  said  streets,  and  that  portion  of  Trenton 
avenue  lying  between  them,  and  practically  pi-evented  ingress 
and  egress,  by  vehicles,  to  and  from  that  part  of  Trenton  av- 
enue west  of  the  Orthodox  street  crossing.  The  i-espective 
properties  of  ten  of  the  plaintiffs  were  located  between  said 
streets,  and  are  referred  to  by  counsel  as  the  "  eastern  group.'* 

The  remaining  six  properties,  located  west  of  Orthodox 
street,  are  refeiTed  to  as  the  "  western  group."  For  conven- 
ience's sake,  the  appeals  relating  to  the  respective  lots  of  each 
group  were  tried  by  the  same  jury.  In  each  case,  however, 
sepamte  verdicts  were  rendered  in  favor  of  the  plaintiffs  re- 
pectively. 

It  is  not  our  purpose  to  refer  to  the  testimony  showing  the 
extent  to  which  the  several  properties  were  damaged  by  said 
change  of  grade.  The  proof  is  clear,  positive  and  undisputed, 
except  as  to  the  amount  of  damages  in  each  case.  Speaking 
approximativeiy,  the  plaintiff's  witnesses  fixed  the  damages  at 
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about  fifty  per  cent  of  what  was  the  market  value  of  the  prop- 
erty before  the  grades  were  so  lowered  as  to  practically  cut  oflF 
access  to  Trenton  avenue.  On  the  other  hand,  defendant's 
witnesses  testified  that  the  damage  was  about  twenty-five  per 
cent  of  said  market  value.  The  witnesses  of  course  differed 
more  or  less  as  to  what  the  market  value  was  ;  but,  aside  irom 
these  discrepancies  as  to  amounts,  the  consensus  of  the  testi- 
mony on  both  sides  is  that  all  of  the  properties  in  question 
were  injured  by  the  change  of  grade  to  the  extent  of  from 
about  one  fourth  to  one  half  of  their  previous  market  value. 
On  the  trial  of  each  group  of  cases,  the  testimony  bearing  on 
the  question  of  damages  was  fairly  submitted  to  the  jury  by 
the  learned  president  of  the  common  pleas  in  a  clear  and  able 
charge  which  appears  to  be  entirely  free  from  error.  The  re- 
spective verdicts  in  each  class  of  cases  were  fully  warranted  by 
the  evidence,  so  far  at  least  as  the  proof  of  damages  and  the 
proximate  cause  thereof  are  concerned. 

It  is  conceded  that  in  making  the  improvements  the  city  au- 
thorities acted  in  the  line  of  their  duty.  In  fact  the  public 
safety  demanded  that  the  grade  crossings  should  be  avoided, 
and  the  only  feasible  way  of  doing  so  was  that  which  was 
adopted. 

The  respective  claims  of  the  plaintiffs  to  compensation  were 
based  on  the  constitutional  provision  that  ^^  municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of  tak- 
ing private  property  for  public  use  shall  makQ  just  compensa- 
tion for  property  taken,  injured  or  destroyed  by  the  construction 
or  enlargement  of  their  works,  highways  or  improvements :  '* 
.  .  •  Const.,  art.  16,  sect.  8.  Defendant's  contention  was  that 
this  provision  is  inapplicable  to  any  of  the  cases  under  considera- 
tion, because  neither  of  the  properties  fronts  or  abuts  on  either 
of  the  streets,  the  grade  of  which  was  changed.  This  would 
indeed  be  a  very  narrow  and  unreasonable  construction  of  the 
words  above  quoted,  especially  in  view  of  the  history  and  ob- 
ject of  the  constitutional  provision.  It  was  intended  to  pro- 
vide against  the  great  injustice  that  was  continually  resulting 
from  the  ruling  of  this  court  in  O'Connor  v.  Pittsburgh,  18  Pa. 
189,  that  *Hhe  constitutional  provision  for  the  case  of  private 
property  taken  for  public  use  extends  not  to  the  case  of  prop- 
erty injured  or  destroyed."    In  connection  with  this  statement 
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of  the  controlling  principle  in  that  case,  Mr.  Chief  Justice  Gib- 
son suggested  that  the  omission  might  be  supplied  by  ordinary 
legislation  ;  but  no  such  legislative  action  was  ever  taken.  It 
was  not  until  the  adoption  of  our  present  constitution  nearly 
a  quarter  of  a  century  thereafter,  that  an  appropriate  remedy 
was  provided  in  the  form  of  the  section  above  quoted.  In  do- 
ing this  the  people  of  the  commonwealth  recognized,  in  a  prac- 
tical way,  the  justice  of  compensating  private  property  owners, 
not  only  for  property  t€Aenj  but  also  for  property  injured  or  de- 
stroyed by  municipal  and  other  corporations  and  individuals,  of 
the  specified  class,  by  the  construction  and  enlargement  of  their 
works,  highwajrs  or  improvements.  There  is  nothing  in  the 
phraseology  of  the  section  that  can  be  even  tortured  into  a 
limitation  of  its  provisions  to  property  fronting  or  abutting 
on  the  particular  work,  highway  or  improvement,  by  the  con- 
struction or  enlargement  of  which  said  property  was  injured 
or  destroyed.  The  section  in  question  cannot  be  thus  narrowly 
construed  without  reading  into  it  words  which  are  not  in  it  and 
were  never  intended  to  be  there. 

It  was  contended,  on  behalf  of  the  city,  that,  inasmuch  as 
the  properties  of  the  several  plaintiffs  do  not  front  on  Ortho- 
dox street,  they  ^^  are  not  entitled  to  any  damages ;  that  be- 
cause Trenton  avenue  has  not  been  changed,  the  plaintiffs,  no 
matter  how  much  they  have  been  injured,  are  not  entitled  to 
damages  for  the  alteration  of  the  side  street ; "  and  points  for 
charge  substantially  to  that  effect  were  submitted.  The  learned 
trial  judge  very  properly  refused  to  thus  nari'owly  and  unrea- 
sonably construe  the  constitution.  He  rightly  conceded,  how- 
ever, ^*  that  where  the  street  which  undergoes  an  alteration  is 
not  sufficiently  near  to  the  property  of  a  citizen  as  to  make  the 
injuiy  proximate  and  immediate  and  substantial^  he  would  have 
no  right  to  claim  damages  for  change  of  grade  of  such  a  street ;  *' 
and  in  connection  therewitii  he  appropriately  added :  ^^  In  case 
of  properties  situated  as  these  properties  are,  and  so  affected  by 
the  change  of  grade  that  their  ingress  and  egress  to  and  from 
their  houses  is  materially  injured,  partly  destroyed,  and  where 
the  injury  is  so  obvious  that  it  admits  of  comparatively  easy  cal- 
culation as  to  the  extent  of  the  diminution  of  the  value  of  l^e 
property,  I  cannot  doubt  that  such  a  case  is  covered  by  the  con- 
stitution," etc. 
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The  first  three  together  with  the  fifth  specifications  of  eiTor 
to  the  respective  judgments  in  the  "  eastern  group  '*  of  cases, 
relate  to  the  admission  of  testimony  tending  to  show  the  dam- 
ages resulting  not  merely  from  lowering  the  grade  of  Orthodox  • 
street,  but  from  changing  the  grades  of  both  Orthodox  and  Mar- 
garet streets,  and  the  effect  of  that  testimony.  This  did  the  de- 
fendant no  harm.  The  work  on  Margaret  street  was  completed 
shortly  after  that  on  Orthodox,  but  before  the  trial.  The  rec- 
ord of  the  testimony  shows  the  difficulty,  if  not  the  impossibil- 
ity, of  ascertaining  with  any  degree  of  accuracy  what  proportion 
of  the  damage  was  done  by  each ;  and  the  plaintiff,  with  the 
approbation  of  the  court,  proceeded  to  show  the  damages  done 
by  the  grading  of  both  streets,  and  in  connection  therewith  filed 
provisional  releases  of  further  claim  for  damages  occasioned  by 
the  grading  of  Margaret  street.  This  was  entirely  just  and 
proper,  and  should  not  have  been  objected  to  by  the  city.  If 
either  party  was  more  benefited  than  the  other,  by  this  mode  of 
trial,  it  was  the  defendant.  Upon  the  payment  of  these  judg- 
ments the  releases  referred  to  will  operate  as  an  absolute  bar  to 
any  claim  by  either  of  the  plaintiffs  for  further  damages  result- 
ing from  the  cutting  down  of  Margaret  street. 

Further  consideration  of  the  questions  involved  in  the  speci- 
fications of  error  is  quite  unnecessary.  The  cases  were  care- 
fully and  ably  tried  by  the  learned  president  of  the  court  below. 
The  con-ectness  of  his  rulings,  so  far  sa  challenged  by  either  of 
the  specifications,  is  amply  vindicated  by  his  clear  and  concise 
charge  in  each  group  of  cases  respectively.  The  judgment  in 
this,  as  well  as  the  judgment  in  each  of  the  other  cases,  is  there- 
fore affirmed. 


160    623 

Altoona  &  Philipsburg  Connecting  R.  R.  v.  Tyrone  &  l^^i 


Clearfield  R.  R.,  Appellant. 

Bailroads-'CrosHng  of  one  railroad  by  another— Act  of  June  19,  1871. 

The  practicability  of  overhead  crossings  depends  almost  entirely  upon 
the  circumstances  of  each  particular  case.  Among  the  factors  to  be  con- 
sidered ai*e  the  location  and  surroundings  of  the  proposed  crossing,  the 
character  of  the  railroads,  and  the  uses  made  and  intended  to  be  made  of 
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them,  the  increased  cost  of  construction,  and  expenses  of  operation,  the 
public  safety  and  convenience,  and  the  interests  and  oonyenienoe  of  the 
road  intended  to  be  crossed. 

Four  grade  crossings  within  eight  miles  will  not  be  permitted  where  it 
is  reasonably  practicable  to  construct  overhead  crossings  at  a  cost  of  from 
912,000  to  915,000  for  each  crossing. 

Argued  Jan.  26,  1894.  Appeal,  No.  93,  Jan.  T.,  1894,  by 
defendants,  from  decree  of  C.  P.  Clearfield  Co.,  Sept.  T.,  1898, 
No.  2,  on  bill  in  equity.  Before  Stbrrett,  C.  J.,  Williams, 
McCoLLUM,  Mitchell  and  Dean,  JJ.    Reversed. 

Bill  in  equity  under  act  of  June  19, 1871,  P.  L.  1361,  to 
regulate  crossing  of  one  railroad  by  another. 

The  case  was  heard  by  the  court,  without  reference  to  a 
master.     The  following  opinion  was  filed  by  Kbebs,  P.  J. : 

^*  The  bill  in  this  case  involves  the  question  of  the  plaintiff 
company's  right  to  cross  five  bmnches  of  the  defendant  com- 
pany's Une  between  Philipsburg,  its  northern  and  eastern  ter- 
minus, and  its  connection  with  the  Beech  Creek  Railroad  and 
its  southern  and  western  terminus  at  Janesville.  For  a  proper 
understanding  of  what  is  involved  in  this  controversy  on  the 
one  side  and  the  other,  we  deem  it  of  the  utmost  importance 
that  there  should  be  set  out  as  briefly  but  as  clearly  as  may  be 
the  following  details :  (1)  A  statement  of  the  topographical 
position  of  the  territory  ti-aversed  by  these  lines  of  railroad  as 
constructed  and  projected.  (2)  The  position  of  the  field  in 
its  geological  aspect  as  a  freight-producing  field  and  its  impor- 
tance in  this  respect.  (8)  The  finding  of  the  admitted  or  un- 
disputed facts  in  the  case  as  they  bear  upon  the  merits  of  the 
controversy  in  hand  in  relation  to  all  of  the  five  branches 
sought  to  be  crossed.  (4)  The  findings-of  the  facts  as  they 
relate  to  each  sepamte  bmnch.  (5)  The  statement  of  the 
law.     (6)  Tlie  appropriate  decree  for  each  crossing. 

"  The  topographical  position  of  the  territoiy  traversed  by 
these  lines  of  railroad  already  constructed  and  now  projected  is 
deemed  material  because  it  bears  directly  upon  the  location  of 
the  lines  as  laid  down  and  constructed  and  in  process  of  con- 
struction. It  will  hardly  be  disputed  that  where  a  line  of  rail- 
road has  been  constructed  and  in  operation,  whether  for  a  long 
time  or  a  short  time,  with  its  branches  and  laterals  running  out 
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from  it,  that  a  new  line  entering  the  field  must  so  locate  its 
lines  as  to  do  the  least  amount  of  injury,  consistent  with  any 
reasonable  expenditure  of  capitid,  to  the  older  and  first  located 
and  constructed  line,  in  its  operation,  both  as  to  the  main  stem 
and  its  lateral  feeders  or  bmnches.  The  topography  of  the 
country  is  therefore  material,  and  is  an  existing  fact,  open  to 
the  notice  of  the  court,  whether  fully  in  proof  or  not.  Much 
may  be  gleaned  from  the  evidence  of  the  witnesses  in  the  case, 
in  addition  to  what  is  notorious  to  all  who  have  studied  the 
geological  formation  of  the  first  bituminous  coal  basin. 

**  The  general  trend  of  the  crest  of  the  Allegheny  mountains 
is  noi-thejist  and  southwest,  and  on  the  western  slope  the  Mo- 
shannon  creek  and  its  tributaries  flow  in  a  northeasterly  direc- 
tion for  quite  a  long  distance.  The  valley  of  the  sti-eam  is  nar- 
row, with  the  hills  rising  in  most  portions  of  its  coui*se  close  from 
its  banks.  Starting  at  Philipsburg  and  going  in  a  southerly  di- 
rection up  the  stream,  the  tributary  coming  in  on  the  northern 
and  western  side  is  the  Crowell  run,  up  which  is  constructed  the 
Mapleton  bmnch  of  the  Tyrone  &  Clearfield  Railroad.  Farther 
to  the  south,  and  west  of  the  Osceola  milk  is  the  next,  or  Big 
run ;  still  failher  south  and  west  is  Coal  run.  Near  this  point 
Beaver  run  enters  the  Moshannon  creek,  and  to  the  south  and 
west  Goss  run  enters  Beaver  run.  The  country  between  these 
streams  is  elevated,  the  hills  rising  anywhere  from  fifty  feet  to 
two  hundred  above  ordinary  water  level.  The  valley  of  some 
of  these  streams,  particularly  Big  run  and  Coal  run,  is  quite 
narrow  and  precipitous.  Goss  run  has  a  wider  valley,  and  the 
rise  both  of  the  stream  and  the  hillsides  is  not  so  abrupt  as 
the  others. 

"The  defendant  company's  line  of  railroad  from  Philips- 
burg in  a  southwestwardly  direction  towards  Osceola  mills  and 
beyond,  consti*ucted  prior  to  1869,  traverses  the  valley  of  Mo- 
shannon creek  along  the  eastern  side  thereof,  following  the  hill- 
side so  as  to  obtain  and  preserve  its  gradients  until  it  reaches 
Osceola  mills,  where  it  crosses  the  Moshannon  creek  to  the 
western  side  and  continues  along  its  western  side  until  it  reaches 
the  mouth  of  Beaver  run,  where  it  leaves  the  Moshannon  and 
follows  Beaver  run  to  iU  head  at  or  near  Ramey.  This  will 
fully  appear  by  defendant's  exhibit. 

"  The  first  spur  or  bmnch,  south  of  Philipsburg,  of  the  defend- 
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ant's  line,  and  known  in  this  case  as  the  Mapleton  branch  No.  1, 
was  constructed  as  much  as  twelve  years  ago.  On  the  defend- 
ant's exhibit it  will  be  seen  that  since  that  time,  and  prior 

to  the  location  of  the  plaintiff's  line  of  road,  there  have  been 
two  sub-branches  of  the  first  Mapleton  branch  constructed, 
which  unite  near  the  point  where  the  plaintiff's  line  seeks  to 
cross  this  branch  of  defendant's  line. 

'^  The  second  branch,  and  known  in  this  case  as  the  Big  Run 
branch,  was  constructed  about  four  years  ago  up  the  valley  of 
Big  run. 

The  third  branch,  and  known  as  the  Coal  Run  branch,  was 
constructed  up  the  valley  of  Coal  run  about  twelve  years  ago, 
and  has  since  been  extended  from  time  to  time  across  the  sum- 
mit at  the  end  of  the  valley. 

"  The  fourth  branch,  and  known  as  the  Goes  Run  branch,  was 
constructed  up  Goss  run  more  than  twelve  years  ago. 

"  The  fifth  branch,  and  known  as  the  Amesville  branch,  leaves 
the  main  stem  beyond  Houtzdale  and  crosses  over  the  summit 
and  descends  into  the  valley  of  Upper  Moi-gan  run,  and  has 
been  built,  part  of  it,  as  much  as  six  years  ago,  and  the  balance 
of  more  recent  date. 

'^  Each  and  all  of  these  laterals  extend  in  a  westerly  direction 
up  these  seveml  streams  entering  Mosbannon  ci*eek  or  its  trib- 
utary Beaver  i*un  on  their  northern  and  western  side. 

"  That  on  the day  of ,  A.  D.  18 ,  the  Moshannon 

&  Clearfield  Raili*oad  Company  was  organized,  and  that  all  of 
the  main  branch,  beginning  in  the  Osceola  yard  and  extending 
south  and  west,  then  constructed  as  far  as  Ramey  or  beyond,  is 
operated  under  that  name,  and  that  all  the  branches  crossed, 
except  the  Mapleton,  join  the  Moshannon  branch  of  the  T}'rone 
&  Clearfield  Railway  and  appear  to  be  part  and  parcel  of  it. 

"  The  second  inquiry,  which  pertains  to  the  field  traversed 
by  the  plaintiff's  and  defendant's  line  of  railroad  in  its  geologi- 
cal aspect,  is  important  in  that  it  bears  upon  the  question  not 
only  of  the  lines  of  roads  themselves,  but  has  much  to  do  with 
the  effect  of  future  and  further  development  of  those  seams  or 
veins  of  coal  of  the  first  bituminous  coal  basin  that  in  this  par- 
ticular portion  thereof  lie  below  water  level.  The  facts  per- 
taining to  this  case  are  these : 

"  The  fii'st  bituminous  coal  basin  lies  west  of  the  crest  of  the 
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Allegheny  mountaius,  and  the  general  trend  is  northeast  and 
southwest.  At  Philipsburg  and  Houtzdale  there  is  no  difficulty 
in  defining  the  position  of  the  basin.  Its  central  line  or  axis  is 
almost  exactly  coincident  with  the  course  of  Beaver  run  from 
or  beyond  Ramey  on  the  west,  passing  through  Houtzdale  and 
east  from  there  some  short  distance.  It  then  runs  about  north 
60  degrees  east,  and  continues  nearly  in  this  course  until  it 
reaches  a  point  near  Philipsburg.  The  general  course  of  the 
Moshannon  creek  from  Philipsburg,  in  a  southerly  and  westerly 
direction  to  the  south  of  Beaver  run,  is  not  far  at  most  points 
from  the  central  axis  of  the  basin  as  above  stated. 

^^  [The  small  courses,  entering  the  main  stream  of  Moshannon 
creek  at  or  near  the  Mapleton  branch,  Big  Run  branch  and 
Coal  Run  branch,  cut  through  the  upper  measures  of  this  field, 
but,  as  appears  by  the  testimony  of  Mr.  Womelsdorff  (called  by 
defendants),  the  vein  or  measure  known  as  '  B '  in  geological 
nomenclature  in  this  field,  is  under  the  water  level  of  Moshan- 
non creek  at  Mapleton  branch,  Coal  Run  branch,  Goss  Run 
branch  and  the  Amesville  branch  at  its  junction  with  the  Mo- 
shannon &  Clearfield  Railroad  of  the  defendant  company's 
line.  The  extension,  however,  of  the  Amesville  branch  has 
reached  a  field  of  very  large  acreage  of  this  vein  that  can  be 
mined  through  drifts  above  water  level.  At  the  Big  Run 
branch  the  *  B '  vein  can  in  all  probability  be  opened  above  the 
water  level  of  the  Moshannon  creek. 

^*  That  on  account  of  the  location  of  the  axis  of  the  basin,  the 
amount  of  development  of  this  ^B'  vein,  the  largest  known 
measure,  and  proportionately  of  greater  value  in  the  future, 
must  necessarily  be  as  near  the  line  of  axis  as  possible  to  be 
pi-actical,  and  the  future  shipments  over  the  outer  extensions 
of  Mapleton,  Big  Run,  Coal  Run  and  Goss  Run  branches  will 
not  in  any  probability  be  any  larger  than  they  have  been  in  the 
past  before  the  exhaustion  of  the  Moshannon  vein  to  its  pres- 
ent state.]  [1] 

^^  Upon  the  third  point,  as  to  the  facts  that  are  undisputed 
and  that  relate  alike  to  all  the  five  branches,  there  are  but  a 
few,  and  they  may  be  stated  thus : 

^^  a.  These  branches  were  originally  built  as  a  part  of  the 
Tjrrone  &  Clearfield  Railway  Company,  and  it  is  supposed  un- 
der an  assumed  authority  that  its  charter  contained  branching 
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powers,  which  is  very  doubtful;  but  if  there  was  no  power, 
still  it  could  not  be  questioned  in  this  proceeding. 

^^  [i.  They  were  all  and  each  in  their  inception  arid  construc- 
tion for  the  development  of  the  coal  of  private  individuals  owning 
lands  along  them  or  at  the  end  thei'eof,  and  to  afford  means  of 
transporting  the  coal  to  a  distant  market,  and  might  more  ap- 
propriately have  been  constructed  under  the  ^  Lateral  Railroad 
Act '  as  coal  bmnches.]  [2] 

**  e.  That,  with  the  exception  of  the  Goss  Run  branch,  no 
passenger  tmiiis  are  now  or  ever  have  been  run  upon  any  of 
them,  and  upon  the  Goss  Run  bmnch  a  distance  of  not  over 
one  mile  from  its  juncCion  with  the  main  stem  now  operated 
under  the  name  of  the  Moshannon  &  Clearfield  Railroad  Com- 
pany, as  stated  hereinbefore. 

^^  [d.  That  except  upon  the  Goss  Run  branch,  as  seen  in 
paragraph  ^tr,'  nothing  but  freight  trains,  mainly  of  coal  alone, 
ever  enter  upon  these  branches,  and  that  not  more  than  two 
on  any  day,  and  generally  but  one  a  day,  go  in  with  empties 
and  return  with  the  loaded  cars  from  these  branches.]  [8] 

"  [e.  That  the  coal  seam  or  vein  known  as  *  D,'  or  the  Moshan- 
non vein,  was  the  measure  then  sought  for  more  particularly, 
and  because  of  ita  elevation  in  the  hill,  to  reach  and  properly 
develop  it  is  in  some  degree  at  least  the  cause  of  the  heavy 
grades  upon  these  branches  and  the  controlling  cause  of  the 
length  thereof,  as  they  exist  at  the  present  time.]  [4] 

**  [f.  That  owing  to  the  topog^phy  of  the  country,  the  man- 
ner the  water  streams  enter  the  Moshannon  creek,  and  the  ap- 
proach of  the  hillsides  to  the  same,  the  Altoona  &  Philipsburg 
Connecting  Railroad  could  not  have  located  their  line  of  road 
on  any  other  ground,  so  as  to  secure  a  line  of  road  that  could 
be  operated  with  reasonable  practicability.  It  was  not  abso- 
lutely impracticable  to  locate  and  build  a  diffei-ent  line  upon 
ground  elevated  over  some  one  or  more  of  the  defendant's  lat- 
erals, so  as  to  have  enabled  overhead  crossings  to  be  construct- 
ed; but  from  long  acquaintanceship  and  knowledge  of  the 
country,  derived  from  careful  study  of  the  coal  strata,  we  find 
as  a  fact  that  owing  to  the  curvatures  and  gradients,  and  the 
very  greatly  increased  cost  of  construction,  no  sensible  engi- 
neer would  have  adopted  any  other  route  or  location  than  that 
adopted  by  the  plaintiff  company  at  the  points  of  crossing  in  * 
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controversy,  except  that  an  undergrade  crossing  is  reasonably 
pmcticuble  at  Amesville  bmnch  as  is  bereinafter  set  out.]  [5J 

"  [g.  That  overhead  crossings  at  each  of  the  four  branches, 
Miipleton,  Big  Run,  Coal  Run  and  Goss  Run  would  inci-ease 
the  grades  veiy  much  at  each  of  these  points  and  greatly  affect 
the  operation  of  the  Altoona  &  Philii)sburg  Connecting  Rail- 
road, both  in  its  capacity  to  haul  freight  over  these  humps,  as 
also  in  the  matter  of  operating  expense  by  requiring  greatly 
increased  power  at  each  of  these  humps ;  while  the  amount  of 
injury  done  to  the  defendant  company  and  the  inconvenience 
in  the  future  operation  of  the  branches  in  question  can  easily 
be  compensated  in  damages.]  [6] 

"  This  brings  us  to  the  fourth  paragraph  of  the  case  as  out- 
lined, namely,  the  findings  of  fact  as  they  I'elate  to  each  sepa- 
nite  branch  sought  to  be  crossed.  The  bill  of  complaint  unites 
them  all  in  one  proceeding,  but  they  must  be  dealt  witii  as  dis- 
tinctly as  if  separate  and  distinct  bills  had  been  filed  in  the 
case  of  each  crossing.  We  will  therefore  proceed  with  them, 
beginning  at  Mapleton  bmnch,  and  will  set  forth  the  facts, 
omitting  only  those  general  facts  that  we  have  already  stated 
pertain  alike  to  all. 

"  MAPLETON  BHAKCH. 

^*  1st.  The  point  of  crossing  is  situate  frnra  the  junction  with 
the  Tyrone  &  Clearfield  Railroad  about  one  mile. 

"  2d.  That  the  Mapleton  bmnch  is  in  reality  three  bmnches 
known  as  Nos.  1,  2  and  8,  and  the  point  of  junction  of  Nos.  1 
and  2  is  at  or  near  the  point  of  crossing  in  controvei-sy,  No.  3 
running  out  from  No.  2  and  forming  part  thereof. 

"  8d.  The  cars  brought  down  from  the  coal  opemtions  at  the 
head  of  No.  3  are  run  down  upon  No.  2  and  there  united  with 
the  tmin  before  being  brought  out  over  the  point  of  crossing, 
so  that  in  point  of  fact  No.  3  does  not  enter  into  consideration 
in  the  case  except  as  it  is  a  part  of  No.  2. 

"  [4th.  That  the  location  of  the  Altoona  &  Philipsburg  Con- 
necting Railroad  at  this  point  is  the  only  i-easonable  one  con- 
sistent with  good  milroad  construction  and  opemtion,  owing  to 
the  topography  of  the  country.  That  to  change  the  location 
as  proposed  by  the  defendants  would  affect  the  curvature  of 
the  line  so  as  to  materially  affect  the  opemtion  thereof,  aside 
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from  increasing  the  length  in  some  slight  degree,  and  very  ma- 
terially increasing  the  cost  of  construction  apart  from  and  in 
addition  to  the  cost  of  an  overhead  crossing.]  [7] 

"  [5th.  That  the  line  of  the  Altoona  &  Philipsburg  Connect- 
ing Railroad,  on  account  of  the  prior  location  and  construction 
of  Mapleton  branch  No.  8,  and  the  nearness  of  the  Moshannon 
creek  at  this  point  to  the  hillside,  in  order  to  construct  an  over- 
head crossing  at  this  point,  would  be  compelled  to  construct  a 
retaining  wall  along  Moshannon  creek,  on  the  southerly  side 
of  the  point  of  crossing,  and  also  construct  a  like  wall  of  some 
height  between  the  line  of  the  Altoona  &  Philipsburg  Connect- 
ing Railroad  and  the  right  of  way  to  the  Mapleton  No.  8  branch, 
thus  adding  very  considerably  to  the  cost  of  constructing  an 
overhead  crossing.]  [8] 

^^  [6th.  That  after  full  and  careful  consideration  of  the  tes- 
timony of  the  engineering  experts  called  by  the  plaintiff  and 
defendant  companies,  making  due  allowance  for  any  apparent 
magnifying  of  the  expense  of  crossing  on  one,  and  of  minim- 
izing of  the  expense  on  the  other,  and  considering  the  charac- 
ter of  the  line  crossed,  and  it  being  in  an  open  country,  a  coal 
branch  with  but  one  freight  train  entering  daily  thereon,  we 
find  as  a  fact  that  to  compel  an  overhead  crossing  would  be  im- 
posing an  unreasonable  burden  on  the  plaintiff  company,  and 
that  an  overhead  crossing  is  not  reasonably  practicable.]  [9] 

*'  BIG  RUN  BRANCH. 

*'  [1st.  This  branch  was  constructed  within  the  last  four  years 
and  is  about  two  and  one  half  miles  long.  It  was  built  for  the 
purpose  of  shipping  what  was  supposed  to  be  a  considerable 
acreage  of  the  Moshannon  or  *  D  '  vein,  but  this  vein  was,  and 
is,  entirely  cut  out  by  a  fault,  and,  so  far  as  there  is  any  testi- 
mony in  the  case,  has  not  been  found.]  [10] 

''  [2d.  That  very  small  freight  shipments  have  ever  come  from 
this  branch  at  any  time  since  its  construction,  and  not  more  than 
three,  four  or  perhaps  a  few  more  cars  per  diem  can  be  produced 
on  this  branch  until  more  development  is  made  on  the  C  or  ^  C ' 
vein,  or  the  measure  underlying  it  known  as  the  '  B.'  ]  [11] 

"  [8d.  That  to  change  the  line  of  the  plaintiff  company,  as  in- 
dicated on  defendant's  plans,  to  make  an  overhead  crossing  at  a 
point  different  from  the  point  located  by  the  plaintiff  company. 
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would  impair  seriously  plaintiflTs  line,  inorease  the  cost  of  con 
structioD  much  more  than  it  would  diminish  the  cost  of  an  over- 
head crossing  as  now  located.     The  amount  of  injury  that 
would  be  done  defendants,  or  the  inconveniences  that  will  be 
suffered  will  be  slight  indeed.]  [12] 

^^  [4th.  That  there  are  no  circumstances  that  require  an  over- 
head crossing  of  this  branch,  and  as  a  fact  it  is  not  reasonably 
practicable,  and  ought  not  to  be  required.]  [18] 

"COAL  RUN  BRANCH. 

"  1st.  That  this  branch  was  constructed  a  distance  of  four 
miles,  more  or  less,  originally,  and  was  subsequently  extended 
until  at  the  present  time  it  is  about  eight  miles  long.  The  pur- 
pose of  the  construction  of  the  first  four  miles  was  to  develop  a 
body  of  the  Moshannon  vein  coal,  and  the  extension  thereto 
was  built  to  reach  a  body  of  fire  clay. 

*^  2d.  No  passenger  trains  are  run  up  this  branch  at  the  pres- 
ent time,  and  there  never  has  been  any  since  its  construction. 

"  [There  is  but  one  freight  or  coal  train  enters  upon  it  daily 
with  empty  cars,  and  distributing  and  returning  with  whatever 
loaded  cars  of  coal  or  fire  clay  there  may  be.  No  other  trains 
of  the  defendant  company  pass  the  point  of  crossing.]  [14] 

"  [The  quantity  of  Moshannon  coal  is  very  much  reduced  by 
shipments  until  nearly  exhausted,  and  the  dip  of  the  measures 
toward  the  line  of  axis  of  the  basin  is  such  that  the  proper  point 
for  profitable  and  economical  development  of  the  lower  meas- 
ures of  bed  *  B '  would  be  much  nearer  the  line  of  defendant's 
main  stem  of  road.]  [16] 

"  [4th.  That,  passing  from  Philipsburg  or  Osceola  toward  the 
south,  the  hill  approaches  near  the  stream  and  near  the  line  of 
both  defendant's  main  road  and  also  the  road  of  the  plaintiff 
company,  and  that,  owing  to  this,  the  point  of  crossing  could 
not  reasonably  be  located  otherwise  than  as  located  by  the  plain- 
tiff company,  without  great  expense  and  bad  curves.]  [16] 

*'*'  [5th.  That  there  are  no  houses  near  this,  and  no  populous 
community  about  the  point  of  crossing.  That  an  overhead  cross- 
ing is  not  reasonably  practicable  at  this  point  because  of  the 
topography  of  the  country,  and  the  large  cost  and  expense  that 
it  would  entail.]  [17] 

**  [6th.  That  any  injury  done,  or  inconvenience  to  the  defend- 
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ant  company,  in  the  operation  of  this  branch,  is  such  that  it  can 
be  compensated  in  damages.]  [18] 

"  GOSS  BUN  BBAKCH. 

"Ist.  This  branch  was  originally  built  more  than  twelve  years 
ago.  The  main  bmnch  was  something  over  two  or  more  miles 
long,  and  was  in  fiict  thi*ee  branches  within  itself. 

^^  2d.  It  was  originally  built  to  reach  the  Moshannon  vein  or 
'  D '  coal  lying  to  the  north  of  Houtzdale  in  a  veiy  considerable 
acreage,  and  the  town  of  Brisbin  was  built  thereafter. 

"  [8d.  The  Moshannon  vein  of  coal  on  this  branch  is  practi- 
cally exhausted.  There  is  a  quantity  of  the  cap  vein  which 
can  be  shipped  over  this  branch.  This  overlies  the  Moshannon 
vein  in  the  hill,  and  is  much  more  limited  in  acreage  and  the 
vein  is  much  thinner,  making  the  quantity  of  coal  to  be  shipped 
therefrom  necessarily  much  smaller.]  [19] 

^^  [4th.  The  ^  B  '  measure  is  quite  deep  underneath,  and  dips 
toward  Beaver  run,  the  line  of  axis  of  the  basin,  and  naturally 
making  that  the  place  where  future  shafts  and  developments 
would  be  expected  to  be  placed.]  [20] 

"  [6th.  The  amount  of  freight  shipped  from  this  branch  is 
small.  Not  more  than  one  train  of  empty  cars  entering  daily, 
and  the  engine  returning  with  the  loaded  cars.]  [21] 

^^  6th.  But  this  branch  is  operated  as  far  as  Brisbin  borough 
for  passenger  ti*affic,  and  the  trains  run  up  and  back  out  going 
southwest  towards  Houtzdale,  and  back  up  and  run  out  going 
northeast  from  Houtzdale  six  times,  causing  the  train  to  pass 
over  the  point  of  crossing  twelve  times  daily,  counting  its  pas- 
sage both  going  and  returning. 

"  [7th.  The  point  of  crossing  is  in  an  open  country,  no  town 
or  populous  community  exists  at  the  point  sought  to  be  crossed, 
and  therefore,  taking  into  consideration  the  topography  of  the 
country,  and  large  expense  of  constructing  an  overhead  cross-' 
ing,  the  amount  of  traffic  on  the  line,  that  with  proper  signals 
the  danger  would  be  very  slight,  we  find  that  an  overhead  crossing 
is  not  reasonably  practicable  and  ought  not  to  be  required.]  [22] 

"  [8th.  The  inconvenience  of  operating  this  branch  on  ac- 
count of  a  grade  crossing  and  the  consequent  injury  to  the 
defendant  company  is  also  of  such  character  that  it  can  be  com- 
pensated in  damages.]  [28] 
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"AMESVILLB  BHAXCH. 

"  Ist  This  branch  was  built  dbout  six  years  ago,  and  is  now 
about  seven  miles  long.  It  was  not  all  built  at  one  time,  but 
was  first  constructed  some  three  miles  for  the  development  of 
the  Moshannon  coal  measure.  Since  that  it  has  been  extended 
until  now  it  has  reached  a  point  where  a  very  large  body  ot  the 
lower  coal  metisure  or  bed  ^  B  '  can  be  developed  and  mined 
through  drifts  above  water  level,  and  by  additional  short  exten- 
sions this  area  can  and  will  be  largely  increased. 

"  2d.  That  no  passenger  ti-ains  are  now  run  upon  this  branch, 
but  the  operation  and  development  of  this  branch  would  rea- 
sonably indicate  that  it  is  highly  probable  that  such  trains  will 
be  run  in  the  future,  as  the  development  increases  and  the  line 
extends  farther  out,  reaching  points  distant  from  Houtzdale. 

*'8d.  That  the  fi-eight  tmflBc  on  this  bmnch  is  very  consider- 
able at  the  present  time,  and,  with  the  extension  of  the  line 
and  development  of  the  increased  area,  will  necessarily  continue 
so  for  a  long  time,  if  not  actually  increase  in  quantity  in  the 
near  future. 

^^4th.  That  the  maximum  gi*ade  on  this  branch  is  about  three 
feet  in  one  hundred,  making  a  very  heavy  gnide  for  trains  of 
loaded  cai*s  approaching  from  the  direction  of  the  mines  toward 
the  point  of  crossing,  thereby  increasing  the  diflBculty  of  hold- 
ing the  tmin  and  the  liability  of  collision.  That,  n^ar  the 
point  of  crossing,  this  bmnch  has  an  embankment  of  about 
twelve  feet,  and  the  defendant  company  has  placed  on  record 
in  the  case  a  consent  duly  executed  by  the  proper  officials  to 
allow  an  increase  of  that  embankment  to  an  additional  height 
of  six  feet,  at  the  cost  and  expense  of  the  plaintiff  company. 

"  5th.  That  an  undergmdo  crossing  is  i-ejisonably  pmcticable 
of  this  Amesville  bmnch,  and  ought  to  be  required. 

"THE  LAT7. 

"  As  has  already  been  stated,  the  cardinal  question  in  this 
case  is,  whether,  under  the  facts  disclosed  by  the  testimony, 
overhead  crossings  are  reasonably  practicable  at  Mapleton 
branch,  Big  Run  branch.  Coal  Run  branch,  and  Goss  Run  branch, 
and  an  undergrade  crossing  at  the  Amesville  branch. 

"  The  policy  embodied  in  the  *  Crossing  Act,'  of  the  19th  of 
June,  1871,  P.  L.  1861,  has  received  judicial  recognition  and 
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construction.  In  P.  &  C.  Railroad  Company  v.  Southwest 
Pennsylvania  Railroad,  77  Pa.  176,  it  was  said :  '  Two  thoughts 
are  already  expressed  in  the  statute.  The  one  that  no  unnec- 
essary injury  shall  be  perpetrated  on  the  road  sought  to  be 
crossed ;  the  other,  that  crossings  at  grade  shall  be  prevented 
whenever  they  can  reasonably  be  avoided.  The  very  language 
used  implies  that  one  railroad  cannot  be  ci'ossed  by  another 
without  some  injury  to  the  company  whose  road  is  crossed. 
But  if  the  injury  is  not  such  as  will  deprive  the  company  of  the 
exercise  of  its  corporate  rights,  or  seriously  impair  its  opera* 
tions,  and  is  susceptible  of  compensation  in  damages,  there  is 
no  reason  why  a  railroad  company  should  claim  immunity  any 
more  than  other  corporations  or  individuals.  The  develop- 
ment of  the  country  and  promotion  of  its  prosperity,  for  which 
all  corporate  powers  are  conferred,  are  weightier  considerations 
than  private  interests  or  the  convenience  of  corporations.*  This 
language,  and  much  more,  particularly  applicable  to  the  case  in 
hand,  wjis  quoted  and  approved  by  our  present  Chief  Justice 
Sterrett,  in  Northern  Central  Railway  Company's  Appeal,  lOS 
Pa.  621-628. 

''  This  doctrine  thus  enunciated  not  only  defines  the  policy 
that  is  embodied  in  the  act  of  1871,  and  which  looks  to  the 
protection  of  the  rights  of  the  road  sought  to  be  crossed,  and 
the  avoidance  of  danger  to  the  life  of  the  employee?  and  the 
traveling  public,  but  it  goes  further  and  fixes  the  limitations 
thereof  by  declaring  th&t  the  public  policy  of  the  state  to  foster 
and  encourage  the  improvement  and  development  of  the  coun- 
try and  the  material  resources  thereof  must  not  be  dwarfed  and 
wholly  overlooked. 

^^  Railroad  corporations  being  created  to  serve  the  public  must 
submit  to  slight  inconveniences  where  the  public  interests  are 
concerned,  and  this  is  particularly  true  in  all  cases  where  com- 
pensation can  be  made  in  damages  for  the  injury  and  inconven- 
ience  inflicted  in  permitting  crossings  at  grade.  It  has  been 
held  in  this  state  that  *  their  franchises,  like  other  property,  may 
be  taken  by  the  public  for  the  public  welfare,  where  there  exists 
a  necessity  for  such  taking : '  Pittsburgh  Junction  R.  R.  v.  Al- 
legheny Valley  R.  R.  Co.,  146  Pa.  297. 

'^  In  the  disposition  of  the  facts  in  this  case  that  partake  in 
their  nature  somewhat  of  conclusions  of  law,  particularly  as  to 
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the  reasonable  praotdoability  of  crossing  otherwise  than  at  grade, 
we  have  been  guided  in  our  inquiry  by  these  principles  thus 
enunciated,  namely :  (a)  Is  there  unreasonable  injury  to  the 
road  crossed  ?  (V)  Is  there  considerable  danger  to  the  public  ? 
(<?)  Does  the  development  of  the  country  seem  to  require  a  grade 
crossing?  (d)  Can  the  injury  and  inconvenience  to  the  road 
crossed  be  reasonably  compensated  in  damages  ? 

*^  That  these  are  all  vital  subjects  of  inquiry  and  to  be  kept 
in  view  by  the  court  is  plainly  indicated  in  the  language  of  the 
Supreme  Court,  speaking  through  Stebbbtt,  J.,  in  N.  C.  R.  R. 
Co.'s  Ap.,  108  Pa.  629,  wherein  he  says:  '  The  practicability  of 
an  overhead  crossing  depends  almost  entirely  on  the  circum- 
stances of  each  particular  case.  It  is  alwajrs  a  question  of  fact 
or  rather  a  conclusion  drawn  from  a  variety  of  independent 
&cts  and  circumstances.  The  location  and  surroundings  of  the 
proposed  crossing,  the  character  of  the  railroads,  and  the  uses 
made  and  intended  to  be  made  of  them,  the  increased  cost,  the 
expense  of  cohstruction  and  operation,  the  public  safety  and 
convenience,  the  interests  and  convenience  of  the  roads  intended 
to  be  crossed  are  some  of  the  factors  that  enter  into  the  solution 
of  the  question  of  the  reasonableness  of  an  overhead  crossing.' 

*'  And  the  same  rule  must  necessarily  apply  to  an  undergrade 
crossing.  Guided  by  these  rules  we  have  endeavored  to  exam- 
ine the  testimony  submitted,  to  set  foi*th  the  facts  and  circum- 
stances somewhat  in  general  as  to  all  the  different  crossing's, 
and  in  detail  as  specially  applicable  to  each  separately,  and  have 
drawn  such  conclusions  therefrom  as  the  same  warrant. 

^^  Nothing  remains  for  us  but  to  frame  such  decree  in  each 
particular  crossing  as  will  conform  to  the  conclusions  reached, 
and  will  guard  and  promote  the  interest  and  convenience  of 
the  public  as  well  as  the  rights  of  the  parties  to  this  proceeding. 

"DECREE  OF  COUBT. 

"  [And  now,  Oct.  27, 1898,  this  cause  coming  on  to  be  heard 
by  the  court  upon  the  testimony  taken  and  being  fully  argued, 
it  is  .adjudged,  ordered  and  decreed :  That  an  injunction  be, 
and  is  hereby  awarded,  enjoining  and  restraining  the  defendant 
company  from  interfering  by  its  agents,  employees  and  work- 
men, from  interfering  with  the  plaintiff  company  from  cross- 
ing the  defendant  company's  branches  at  grade,  and  for  that 
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purpose  patting  in  place  the  necessary  crossing  frogs  and  other 
material  for  that  purpose,  save  as  modified  by  the  special  deci-ee 
entered  and  as  made  to  apply  to  the  sepai-ate  branches  sought 
to  be  crossed,  as  specifically  set  out  hereafter. 

*^1.  That  the  plaintiff  company  ^hall  have  the  right  to  con- 
struct and  opemte  its  milroad  aci*oss  the  roadway  and  tmcks 
of  the  defendant  company's  branch  lines  at  grade,  and  over  its 
adjoining  land  or  right  of  way  on  the  location  of  the  plaintiff 
company  at  the  Mapleton  branch,  Big  Run  branch.  Coal  Run 
branch  and  Goss  Run  branch,  subject,  however,  to  the  payment, 
when  hereafter  legally  ascertained,  of  such  damages  as  the 
defendant  company  may  thereby  have  sustained  and  suffered. 

^^2.  Such  crossings  to  be  constructed  by  the  plaintiff  com- 
pany at  its  own  cost,  under  the  supervision  of  the  defendant 
company's  engineer  or  agent.  But  if  the  defendant  company 
refuse  to  send  its  engineer  or  agent  to  supervise  the  construc- 
tion thereof,  after  thi-eo  days'  notice,  plaintiff  may  proceed 
without  delay  to  construct  the  same,  and  to  place  the  cross- 
ing frogs  in  position.]  [24] 

^^3.  That  the  plaintiff  company  shall  have  the  right  to  con- 
struct and  operate  its  railroad  underneath  the  defendant's  road- 
way and  tracks,  and  across  its  adjoining  land  or  right  of  way 
at  the  Amesville  bmnch,  on  a  location  to  be  agi-eed  upon  by 
the  cngineci*s  of  the  plaintiff  and  defendant  companies,  or,  on 
failure  to  agree,  to  be  fixed  by  further  order  of  the  court,  upoc 
application  made  for  that  puipose.  And  the  defendant  com- 
pany, having  filed  in  this  case  a  written  stipulation  of  its  will- 
ingness  to  elevate  its  line  at  the  point  where  an  undergmde 
crossing  is  located  as  aforesaid,  it  is  further  ordered  ihat  the 
said  defendant  company  shall,  within  ten  days  of  the  entry  of 
this  decree  and  notice  thereof,  submit  specifications  of  the  plans 
for  said  elevation  to  the  engineer  of  the  Altoona  &  Philips- 
burg  Connecting  Railroad  Company,  and  should  the  same  be 
not  accepted,  then  the  same  shall  be  submitted  to  the  court, 
within  five  days  thereafter,  for  examination  and  such  further 
order  as  the  court  shall  deem  necessaiy  to  take  therein.  .  The 
defendant  company  shall  construct  said  elevation,  and  sbdl 
forthwith,  upon  the  acceptance  of  said  plans  and  specifications, 
proceed  without  unnecessaiy  delay  to  do  the  work,  subject  to 
the  inspection  of  the  engineer  of  the  plaintiff  company  or  its 
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duly  authorized  agent.  The  oast  of  raising  the  said  branch  to 
be  piid  by  the  plaintiff  company  on  the  estimates  of  an  en- 
gineer to  be  appointed  by  the  court  and  under  its  supervision, 
unless  the  paities  hereto  agree  upon  the  same.  The  work  of 
elevating  said  line  to  be  completed  on  or  before  the  first  day  of 
February,  A.  D.  1894.  The  work  of  putting  into  place  the 
necessary  pillars  or  supports  for  the  bridge  across  the  undergrade 
crossing  to  be  placed  in  position  by  the  plaintiff  company,  and 
the  necessary  bridge  and  other  material  therefor  shall  be  fur- 
nished at  its  cost  and  expense. 

"  [4.  That  each  of  said  crossings  shall  be  kept  in  good  condi- 
tion by  the  plaintiff  company,  and  the  expense  of  repairing  and 
renewing  the  same  or  any  part  thereof  shall  be  borne  by  it 
Tlie  chief  engineer  of  the  defendant  company  shall  give  thirty 
days'  notice  whenever  possible,  and  tlesignate  in  what  manner 
and  to  what  extent  repairs  or  i-enewals  shall  be  made,  and  if 
any  unnecessary  delay  occur  by  the  plaintiff  company  in  mak- 
ing the  same,  he  may  at  his  option  make  the  same  and  the 
plaintiff  company  shall  pay  the  expense  thereof.  And  if  any 
disputes  or  disagi*eement8  arise,  the  same  shall  be  bi*ought  be- 
fore the  court  by  the  painty  aggrieved  for  settlement 

*^5.  That  the  plaintiff  company  shall  keep  a  careful  and 
competent  watchman  at  the  Mapleton,  Big  Run  and  Coal  Run 
crossings  to  guard  and  watch  the  passing  of  all  trains  and  sig- 
nal the  same.  All  passenger  and  freight  trains  of  the  plaintiff 
company  must  slow  up  and  approach  the  points  of  crossing  for 
a  distance  of  one  thousand  feet  at  a  rate  of  speed  not  exceed- 
ing six  miles  per  hour.  When  the  trains  of  defendant  and 
plaintiff  companies  shall  both  be  approaching  and  be  within 
five  hundred  feet  of  the  point  of  crossing  on  these  branches, 
the  tinins,  cars  or  engines  of  the  defendant  company  shall  have 
the  right  of  way  or  first  right  to  pass  the  point  of  crossing.]  [25] 

^^  [6.  That  plaintiff  company  shall  eract  and  maintain,  so  long 
as  passenger  trains  ai*e  run  thereon,  a  signal  tower  at  or  near 
the  point  of  ci*ossing  the  Goss  Run  branch  witli  a  suitable  sig- 
nal apparatus  such  as  the  Semaphore  Interlocking  Signal,  at 
an  expense  not  exceeding  twelve  hundred  dollai's,  and  shall 
keep  a  competent  and  careful  watchman  there  at  all  times, 
whose  duty  it  shall  be  to  guard  the  said  crossing  by  proper 
signals.     The  place  where  said  tower  and  signal  apparatus 
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shall  be  erected  and  maintained  shall  be  determined  by  the 
chief  engineers  of  the  plaintiff  and  defendant  companies,  or 
their  duly  authorized  agents,  without  unreasonable  delay,  and 
upon  five  days*  notice  to  defendant's  superintendent  The  cost 
and  expense  of  procuring  and  erecting  said  tower  and  signals, 
and  the  subsequent  expense  of  maintaining  the  same  in  good 
condition  shall  be  borne  by  the  plaintiff  company,  together 
with  the  wages  of  the  watchman  thereat  employed.]  [26] 

"  [7.  That  at  the  crossing  of  the  Goss  Run  branch  in  the  use 
and  operation  of  plaintiff  company's  railroad  at  or  near  the 
point  of  crossing,  trains,  engines  or  cars  of  the  plaintiff  com- 
pany shall  come  to  a  full  stop  at  a  distance  at  least  300  feet 
from  the  point  of  crossing  and  shall  not  proceed  until  a  proper 
signal  shall  have  been  given  by  the  watchman  in  charge  of  the 
signal  apparatus.  When  trains  or  engines  on  both  the  plain- 
tiff and  defendant  companies'  lines  shall  approach  the  crossing 
at  the  same  time  and  are  within  500  feet  of  the  crossing,  the 
train  or  engine  of  the  defendant  company  shall  have  the  right 
of  way  or  shall  first  pass  the  point  of  crossing.]  [27] 

"  8.  That  the  plaintiff  company  shall  construct  an  overhead 
crossing  over  the  main  stem  of  the  Moehannon  &  Clearfield 
Railway  at  the  point  located  by  it,  at  or  near  Ramey,  the  bridge 
to  be  well  supported  upon  iron  pillars  or  stone  abutments  and 
supports,  with  a  clearness  of  twenty  feet,  and  a  span  of  not 
less  than  sixty  feet,  and  that  notice  of  at  least  five  days  shall 
be  given  to  defendant  company's  superintendent  at  Tyrone  of 
plaintiffs  desire  to  proceed  with  the  erection  of  such  supports, 
pillai-s  or  abutments,  and  the  work  to  be  supervised  by  the  de- 
fendant's agent  or  engineer ;  and,  should  disagreements  arise, 
the  party  aggrieved  may  forthwith  apply  to  the  court  for  ad- 
justment thereof  and  permission  to  erect  the  same.  The  bridge 
to  be  placed  thereon  to  be  of  iron  or  steel,  and  according  to 
the  usual  character  of  such  structures. 

"  9.  That  either  party  to  this  bill  may,  upon  ten  days'  writ- 
ten notice,  where  the  time  is  not  already  hereinbefore  fixed  at 
a  shorter  time,  to  be  given  to  any  of  the  officers  of  the  other  com- 
pany, apply  to  the  court,  if  in  session,  and,  if  not  in  session,  at 
chambers,  for  such  modification  or  addition  to  these  regulations 
as  experience  and  observation  show  that  the  safety  of  persons 
or  property,  or  the  rights  of  the  party,  seem  to  require. 


Digitized  by 


Google 


ALTOONA,  ETC.,  RAILROAD  v.  RAILROAD,  AppeUant.  689 
1894.]  Assignments  of  Error— Arguments. 

"  The  costs  in  this  case  to  be  paid  by  the  plaintiff  company." 

Srrors  a%9igned  were  (1-27)  portions  of  opinion  and  decree 
in  brackets  as  above,  quoting  them  respectively. 

Thomas  H.  Murray  and  David  W.  Sellers^  for  appellants. — 
The  test  of  whether  a  grade  crossing  should  be  granted  is  a 
different  question  now  from  what  it  was  formerly.  The  pres- 
ent rule  is  that  no  grade  croasing  is  to  be  permitted  except  in 
A  case  of  imperious  necessity :  Perry  Co.  R.  R.  v.  R.  R.,  150 
Pa.  198 ;  Penna.  R.  R.  v.  Electric  R.  R.,  152  Pa.  126 ;  Pitts- 
burgh Junction  R.  R.  v.  R.  R.,  146  Pa.  297. 

In  the  present  case  the  question  is  not  merely  a  questfion  of 
a  grade  crossing  nor  of  two,  but  of  five  within  about  six  miles, 
and  that  without  any  pretence  of  absolute  necessity.  In  this 
respect  the  proceeding  and  decree  are  wholly  unprecedented. 

The  weight  to  be  given  to  a  conclusion  by  a  master  or  court 
respecting  matters  of  fact  depends  largely  on  whether  it  is  find- 
ing of  fact  directly  proven  by  the  witnesses,  or  merely  a  deduc- 
tion from  other  facts  proven  by  them  and  reported  by  him.  If 
it  is  of  the  latter  kind  it  is  of  much  less  weight,  as  it  is  simply  a 
process  of  reasoning,  the  correctness  of  which  this  court  is  en- 
tirely competent  to  judge  of,  and  which  must  be  judged  of  by 
its  application  to  the  facts  to  which  it  stands  related :  Phillips's 
Ap.,  68  Pa.  188 ;  Sproulfs  Ap.,  71  Pa.  188 ;  Kutz's  Ap.,  100 
Pa.  79. 

Joseph  B,  McEnally^  Daniel  W.  McCurdy  with  him,  for  ap- 
pellee.— Even  in  populous  places,  railroads  doing  a  large  busi- 
ness, running  frequently  both  day  and  night,  and  having  the 
prospect  of  a  continuous  future  increase  of  business,  are  allowed 
to  cross  each  other  at  grade,  if  such  grade  crossings  are  made 
reasonably  safe  and  the  burden  of  expense  and  disadvantages 
imposed  by  an  overhead  or  undergrade  crossing  would  be  such 
as  to  oppress  or  seriously  injure  the  railroad  seeking  the  cross- 
ing. In  such  cases  it  is  not  regarded  as  being  reasonably  prac- 
ticable to  avoid  a  grade  crossing.  The  reasons  for  avoiding  a 
grade  crossing  are  much  weaker  when  the  railroads  to  be  crossed, 
■as  in  the  present  case,  are  in  the  country  or  in  sparsely  popu- 
lated places,  and  are  not  lines  doing  a  large  business,  but  are 
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mere  lateral  branches  extending  only  a  few  miles  to  coal  or 
other  mines,  and  used  chiefly  for  the  purpose  of  caiTying  back 
the  product  of  the  mine,  doing  only  a  small  business,  and  hav- 
ing no  certain  future  before  them,  but  mther  the  prospect  of  a 
diminishing  business  until  the  mines  which  supply  them  are 
exhausted :  Nort.  Cent.  Ry.  Co.'s  Ap.,  108  Pa.  622 ;  Pa.  R.  R. 
Co.'s  Ap.,  116  Pa.  55 ;  Bait  &  Cumberhind  Valley  R.  R.  Co.'s 
Ap.,  10  W.  N.  580 ;  Periy  CJo.  R.  R.  Extension  CJo.  v.  Newport 
&  Slierman's  Valley  R.  R.,  150  Pa.  198 ;  Pa.  R.  R.  v.  Braddock 
Electric  Ry.,  152  Pa.  116. 

The  judge  who  performed  the  duties  of  a  master  in  this  case 
had  superior  opportunities  for  reaching  a  correct  conclusion. 
In  case  of  a  master's  report  where  the  testimony  is  conflicting, 
although  the  nTerits  may  appear  contrary  to  the  finding,  if  it 
has  been  approved  by  the  court  below,  as  a  genenil  rule  this 
Court  will  not  reverse :  Kutz's  Ap.,  100  Pa.  79;  Sproull's  Ap., 
71  Pa.  188 ;  Phillips's  Ap.,  68  Pa.  188. 

OriNioN  BY  Mr.  Chief  Justice  Steruett,  April  2, 1894: 

This  bill,  brought  against  the  Tyrone  &  Clearfield  Railroad 
Co.  and  others,  lessees,  etc.,  avers,  inter  alia,  that  plaintiff  com- 
pany was  organized  July  12, 1892,  and  proceeded  to  locate  a 
railroad  from  Phillipsburg  to  Janesburg  in  Clearfield  county ; 
that  the  route  of  said  road  crosses  the  following  five  branches 
of  said  Tyrone  &  Clearfield  Railroad  Co.,  viz. :  (1)  Mapleton, 
(2)  Big  Run,  (8)  Coal  Run,  (4)  Goss  Run,  and  (5)  Amesville, 
all  of  which  branches  plaintiff  proposes  to  cross  at  g^de ;  that 
it  is  not  reasonably  practicable  to  avoid  grade  crossings ;  and 
praying  the  court  to  declare  plaintiff  company's  right  to  such 
crossings,  and  the  mode  theroof,  etc. 

The  answer  demands  proof  of  the  several  averments,  as  to 
organization,  location,  rights  of  way,  work  on  the  line,  etc., 
and  denies  the  averment  that  it  is  not  reasonably  practicable 
to  avoid  said  grade  crossings,  etc. 

Without  the  aid  of  either  examiner  or  master,  the  learned 
judp^e  of  the  common  pleas  heard  the  testimony  and  filed  an 
opinion,  finding,  inter  alia,  that,  as  to  each  of  the  first  four 
named  crossings,  it  is  not  reasonably  pi*acticable  to  avoid  cross- 
ing at  grade,  and  he  accordingly  entered  a  decree  that,  after 
three  days'  notice  to  defendants,  said  crossings  be  placed,  etc., 
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granted  an  injunction  restraining  interference  with  said  work, 
etc.,  and  provided  in  detail  for  the  maintenance  and  use  of 
said  crossings,  as  will  fully  appear  by  reference  to  said  decree. 
As  to  the  Amesville  branch,  he  decreed  ^'that  the  plaintiff 
company  shall  have  the  right  to  construct  and  operate  its  rail- 
road underneath  the  defendant's  roadway  and  tracks,'*  as  is 
fully  set  forth  in  the  8d  paragraph  of  his  decree.  This  under- 
grade crossing  does  not  appear  to  be  the  subject  of  complaint 
in  any  of  the  specifications,  and  may  therefore  be  dismissed 
without  further  notice  except  in  sustaining  that  part  of  the 
decree.  A  considerable  portion  of  the  learned  judge's  opinion 
is  devoted  to  a  consideration  of  the  topographical  features  of 
the  tenitoiy,  traversed  by  the  projected  and  constructed  roads 
in  question,  together  with  the  position  and  importance  of  said 
territory  in  its  geological  aspects  as  a  freight-producing  field, 
etc.  As  to  some  of  these  matters,  he  appears  to  enjoy  the  ad- 
vantage of  a  personal  knowledge  of  the  locality  which  we  do 
not  possess.  His  consideration  of  the  subjects  referred  to  is 
followed  by  a  statement  or  findings  of  fact,  bearing  on  the 
merits  of  the  controversy,  in  relation  to  each  of  said  proposed 
grade  crossings,  and  from  all  these  are  drawn  the  general  con- 
clusions on  which  the  decree  is  based. 

It  does  not  appear  that  an  opportunity  of  excepting  to  the 
opinion  was  afforded,  and  hence  many  of  the  matters  above 
referred  to  are  for  the  first  time  subjects  of  complaint  in  several 
of  the  specifications  of  error. 

It  is  not  our  purpose,  nor  do  we  deem  it  necessary  to  consider 
said  specifications  in  detail.  In  our  opinion,  the  contention 
hinges  on  the  soundness  of  the  general  conclusions  on  which 
the  decree  appears  to  be  based.  A  careful  consideration  of  all 
the  testimony  has  led  us  to  the  conclusion  that  the  learned  judge 
underestimated  the  present  and  prospective  importance,  to  the 
defendants  as  well  as  the  public,  of  the  four  branch  roads  over 
which  grade  crossings  are  sanctioned  by  the  decree,  as  well  as 
the  danger,  inconvenience  and  ultimate  loss  that  are  likely  to 
result  from  such  crossings,  if  the  decree  is  permitted  to  stand. 
On  the  other  hand,  we  think  he  has  attached  undue  importance 
to  the  increased  costs  of  constructing,  increased  expense  and 
difficulty  of  operating  plaintiff  company's  road,  and  other  in- 
jurious consequences  likely  to  result  to  it  as  well  as  the  public 
from  prohibiting  said  grade  crossing. 
VOT>.  CLX — 41 
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It  may  be  conceded  that  the  increased  cost  of  construction, 
with  over  or  undergrade  crossings,  will  be  very  considerable ; 
but,  on  the  other  hand,  the  compensation  for  that  increased 
outlay  can  scarcely  be  overestimated.  Four  dangerous,  expen- 
sively constructed  and  maintained  grade  crossings,  within  a 
distance  of  about  eight  miles,  with  the  expense,  inconvenience, 
delay,  loss  of  life  and  property  necessarily  incident  thereto,  are 
avoided,  not  for  a  few  years  but  for  all  time,  and  in  lieu  there- 
of a  clear  and  unobstructed  roadway  and  tracks  are  permanent- 
ly secured. 

While  the  learned  judge  refers  to  estimates  of  increased  cost 
of  over-grade  as  compared  with  grade  crossings,  he  has  not  given 
us  any  distinct  and  definite  finding  on  that  subject.  As  is  usual 
in  such  cases,  the  witnesses  of  the  respective  parties  differ 
widely  in  their  estimates.  Those  of  the  defendants  range  from 
about  f86,000  to  $46,000,  for  all  four  crossings,  or  an  average 
of  from  $9,000  to  less  than  $10,000  each,  depending  somewhat 
on  the  mode  of  construction,  materials,  etc.  They  profess  to 
give  the  data  upon  which  their  calculations  are  based.  The 
plaintiffs'  estimates,  on  the  other  hand,  are  about  one  hundred 
per  cent  higher.  Making  proper  allowance  for  these  discrep- 
ancies and  giving  due  weight  to  the  respective  witnesses  on 
the  subject,  we  think  an  estimate  of  $12,000  to  $15,000  for  each 
crossing  would  not  be  much  out  of  the  way.  To  what  extent 
the  witnesses  took  into  consideration  the  cost  of  constructing 
grade  crossings  and  signals,  keeping  a  watchman  at  each,  etc., 
as  required  by  the  decree,  does  not  clearly  appear ;  but  the  nec- 
essary outlay  would  certainly  be  very  considerable.  The  an- 
nual expense  of  maintaining  the  crossings,  including  watchmen's 
salaries,  etc.,  if  capitalized,  would  be  no  insignificant  sum. 

The  alleged  increased  expense  and  diflBculty  of  operating 
plaintiff's  road  with  over-grade  crossings  as  compared  with 
crossings  at  grade  is  not  so  serious  as  some  of  their  witnesses 
appear  to  think.  The  maximum  grade  of  their  road,  as  shown 
by  the  evidence,  is  about  one  and  a  half  feet  to  one  hundred 
feet,  or  about  seventy-nine  feet  to  the  mile.  The  weight  of  the 
testimony  is  that  the  grade  of  overhead  crossings  need  not  ex- 
ceed sixty  or  eighty  feet  to  the  mile. 

As  was  said  in  Northern  Central  Railway  Co.'s  Appeal,  103 
Pa.  629,  the  practicability  of  overhead  crossings  depends  almost 
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entirely  on  the  circumstances  of  each  particular  case.  It  is  al- 
ways a  question  of  fact,  or  rather  a  conclusion  drawn  from  a 
variety  of  independent  facts  and  circumstances.  The  location 
and  surroundings  of  the  proposed  crossing,  the  character  of  the 
railroads  and  the  uses  made  and  intended  to  be  made  of  them, 
the  increased  cost  of  construction  and  expenses  of  operation, 
the  public  safety  and  convenience,  the  interests  and  conven- 
ience of  the  road  intended  to  be  crossed,  are  some  of  the  many 
factors  that  enter  into  the  solution  of  the  question  of  the  rea- 
sonableness of  an  overhead  crossing  in  almost  every  case ;  and 
the  same  may  be  generally  said  of  undergrade  crossings. 

The  act  of  1871  requires  courts  of  equity  "  to  ascertain  and 
define  by  their  decree  the  mode  of  crossing  which  will  inflict 
the  least  practicable  injury  upon  the  rights  of  the  company  own- 
ing the  road  ....  intended  to  be  crossed ; "  and  "  by  their 
process  prevent  a  grade  crossing"  whenever  in  their  judgment 
"it  is  reasonably  practicable  to  avoid  such  crossings."  The 
necessity,  which,  nearly  a  quarter  of  a  century  ago,  moved  the 
legislature  to  enjoin  these  duties  on  the  courts,  is  now  greater 
than  ever ;  and  in  several  cases,  among  which  are  Perry  County 
R.  R.  Co.  V.  N.  &  S.  V.  R.  Co.,  160  Pa.  198,  and  Penna.  R.  R. 
Co.  V.  Electric  Railway  Co.,  152  Pa.  126,  we  have  had  occasion 
to  emphasize  the  importance  of  the  ever  increasing  and  now  al- 
most imperative  necessity  of  prohibiting  grade  crossings.  That 
constantly  growing  necessity  has  more  than  kept  pace  with  the 
rapid  multiplication  of  railroads  and  urgent  demands  for  high 
rate  of  speed,  few  stoppages,  etc.  But  it  is  unnecessary  to  en- 
large on  the  many  considerations  that  are  opposed  to  grade 
crossings,  and  the  comparatively  few  that  can  be  even  plausibly 
urged  in  their  favor.  After  fully  considering  and  carefully 
weighing  all  the  facts  and  circumstances  which  make  for  as 
well  as  against  the  reasonable  practicability  of  avoiding  the  pro- 
posed grade  crossings,  we  have  reached  the  conclusion  that  the 
learned  court  below  erred  in  not  adjudging  and  decreeing  that 
it  is  reasonably  practicable  to  avoid  each  and  all  of  said  grade 
crossings. 

It  is  therefore  adjudged  and  decreed  as  follows: 
1st.  That  so  much  of  the  decree  of  the  court  below  as  au- 
thorizes the  undergrade  crossing  of  the  Amesville  Branch  speci- 
fied in  the  third  paragraph  of  said  decree,  and  also  so  much  of 


Digitized  by 


Google 


644  ALTOONA,  ETC.,  RAILROAD  v.  RAILROAD,  AppeUant. 

Opinion  of  the  Court.  [160  Pa. 

said  decree  as  in  any  manner  relates  to  the  construction,  main- 
tenance and  operation  of  said  undergrade  crossing,  be  affirmed 
with  costs,  including  the  costs  of  this  appeal,  to  be  paid  by  the 
plaintiff. 

2d.  That  so  much  of  the  decree  of  the  court  below  as  au- 
thorizes grade  crossings  at  either  of  the  four  points  named  there- 
in, and  also  so  much  and  such  parts  of  said  decree  as  in  any 
manner  relate  to  the  construction,  maintenance  and  operation 
of  said  crossing,  and  any  of  the  appliances  intended  to  be  con- 
nected therewith,  be  and  the  same  are  hereby  reversed  and  set 
aside ;  and,  in  lieu  thereof,  it  is  now  adjudged  and  decreed  that 
it  is  reasonably  practicable  to  avoid  each  and  all  of  said  four 
grade  crossings. 

8d.  That  so  much  of  the  decree  of  the  court  below,  as  is  not 
hereinbefore  mentioned,  referred  to  and  disposed  of,  be  and  the 
same  is  hereby  reversed ;  and  it  is  further  ordered  that  the  rec- 
ord be  remitted  to  the  court  below  for  such  further  action  as 
may  be  necessary  to  carry  into  effect  the  provisions  of  this  de- 
cree. 


Keng,  Appellant,  v,  Baltimore  &  Ohio  R.  R. 

Negligence— RaUroads—'*  Stop,  look  and  listen  ^^Sudden  peril. 

In  an  action  to  recover  damages  for  the  death  of  plaintiflTs  wife,  the  case 
should  be  submitted  to  the  juiy  where  there  is  evidence  that  the  deceased, 
a  woman  sixty  years  of  age,  with  good  hearing,  but  defective  eyesight, 
was  killed  by  a  train  running  at  a  high  speed  and  without  giving  signal ; 
that  the  deceased  stopped,  looked  and  listened  before  going  upon  the  track 
at  a  public  crossing,  and  one  of  plaintiffs  principal  witnesses  testified  in  one 
part  of  his  examination  that  when  the  deceased  was  upon  the  north-bound 
track,  or  in  the  space  between  two  tracks,  the  approaching  train  could  have 
been  seen  one  hundred  yards  distant,  but  in  another  part  of  his  examina- 
tion states  that  deceased  was  in  the  center  of  the  track  upon  which  the  train 
was,  before  he  saw  the  approaching  train  and  realized  her  danger. 

The  deceased  having,  according  to  the  testimony,  exercised  care  before 
going  into  a  place  of  danger,  then,  when  it  was  apparent,  she  was  bound 
to  exorcise  care  in  escaping  from  it.  Whether  her  first  act  of  caution  was 
followed,  under  a  change  of  circumstances,  an  advance  from  a  place  of 
safety  to  one  of  danger,  by  negligence,  was  for  the  jury.  By  Mb.  Jus- 
ncE  Dr.KS. 
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Argaed  Feb.  8,  1898.  Reargued  Feb.  9,  1894.  Appeal, 
No.  28,  Jan.  T.,  1898,  by  plaintiff,  Matthew  Keng,  from  judg- 
ment of  C.  P.  Delaware  Co.,  June  T.,  1890,  No.  121,  entering 
compulsory  nonsuit.  Before  Stbrrbtt,  C.  J.,  Green,  Wil- 
UAMS,  McCoLLXTM,  MiTGHELL,  DsAK  and  Fbll,  JJ.  Re- 
versed. 

Trespass  for  death  of  plaintiff's  wife.    Before  Clayton,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

0.  B.  Dickinson,  for  appellant,  cited,  as  to  defendant's  neg- 
ligence: R.  R.  V.  KiUips,  88  Pa.  412;  R.  R.  v.  Coon,  111  Pa. 
430 ;  Richardson  v.  R.  R.,  46  N.  Y.  846 ;  R.  R.  v.  Lewis,  79 
Pa.  48 ;  Reeves  v.  R.  R.,  30  Pa.  454 ;  R.  R.  v.  Hagan,  47  Pa.  244. 

As  to  contributory  negligence :  R.  R.  v.  Werner,  89  Pa.  59 ; 
R,  R.  V.  Rowan,  66  Pa.  393;  R.  R.  v.  Coon,  111  Pa.  430;  R. 
R.  V.  Petei-s,  116  Pa.  206;  R.  R.  v.  Jones,  128  Pa.  308;  Long- 
enecker  v.  R.  R.,  105  Pa.  328 ;  R.  R.  v.  Brandtmaier,  113  Pa- 
610 ;  Ellis  V.  R.  R.,  138  Pa.  506. 

W.  B.  Broomall,  for  appellee,  cited :  Carroll  v.  R,  ^.,  2  Penny. 
159 ;  Moore  v.  R.  R.,  108  Pa.  349;  R.  R.  v.  Bell,  122  Pa.  58; 
Marland  v.  R.  R.,  123  Pa.  487 ;  Irey  v.  R.  R.,  132  Pa.  563 ; 
Aiken  v.  R.  R.,  130  Pa.  380. 

Opinion  by  Mr.  Justice  Dean,  April  2,  1894: 
The  defendant's  railroad  runs  with  two  tracks  through  the 
city  of  Chester;  Fourteenth  street,  a  much  traveled  street, 
crosses  the  railroad  at  an  acute  angle  at  grade.  Mary  L.  Keng, 
wife  of  plaintiff,  was  a  resident  of  the  city  ;  she  was  a  German 
woman  about  sixty  years  of  age ;  her  hearing  was  good,  but 
her  eyesight  was  somewhat  defective.  On  the  morning  of  13th 
of  June,  1889,  she  attempted  to  cross  the  railroad  at  the  cross- 
ing on  Fourteenth  street  and  was  struck  by  the  locomotive  of 
defendant's  passenger  train  and  killed.  The  learned  judge  of 
the  court  below,  after  hearing  plaintiff's  evidence,  directed  a 
nonsuit,  on  the  ground  that  it  established  contributory  negli- 
gence on  part  of  deceased,  and  having  afterwards  on  motion 
refused  to  take  off  the  nonsuit,  the  plairtiff  brings  this  appeal. 
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On  its  facts,  the  case  is  a  very  close  one,  but,  nevertheless, 
we  think,  after  very  careful  consideration,  the  evidence  as  to 
negligence  on  part  of  deceased  was  for  the  jury. 

There  was  evidence  tending  to  establish  negligence  on  pait 
of  defendant  in  running  its  passenger  train  at  a  high  rate  of 
speed  in  a  city,  and  in  giving  no  warning  as  it  approached  this 
crossing  at  which  there  were  neither  guard  gates  nor  watchman. 
Further,  plaintiffs  evidence,  if  the  witness  Gorman  be  believed, 
showed  that  deceased,  before  stepping  upon  the  tracks,  stopped 
and  looked  both  up  and  down  the  railroad  for  approaching 
tmins ;  even  took  off  her  sun-bonnet  that  she  might  hear  more 
distinctly ;  she  then  attempted  to  cross  the  track  diagonally  to 
reach  the  opposite  side  of  the  street  when  she  was  clear  of  the 
tracks ;  this  was  because  of  an  excavation  on  the  east  side  of 
the  street  on  the  further  side  of  the  railroad  tracks.  When  in 
the  act  of  clearing  the  second  or  last  track,  she  was  struck  by 
the  bumper  or  cylinder  of  the  locomotive  and  killed. 

The  testimony  of  the  witness  Gorman  is  somewhat  confused 
as  to  what  occurred  after  she  started  to  cross ;  in  one  part  of 
his  testimony  he  seems  to  state  that  deceased  was  either  upon 
the  north-bound  track  or  in  the  space  between  the  north-  and 
south-bound  tracks  when  the  approaching  train  could  be  seen 
one  hundred  yards  distant.  As  the  train  which  struck  her  was 
on  the  south-bound  track,  of  course  she  would  have  been  safe 
had  she  then  stopped ;  but  fuither  on  in  his  testimony  he  says: 
"  Q.  Where  was  Mrs.  Keng  when  you  first  noticed  her?  A.  She 
was  on  the  other  side  of  the  east-bound  track.  She  stopped 
about  five  feet  the  other  side  of  the  east-bound  track.  Q.  She 
stopped  about  five  feet  before  she  got  to  the  track?  A.  Yes. 
Q.  What  did  she  do  ?  A.  She  looked  up  and  down  the  track. 
Then  she  started  across.  She  was  on  the  side  next  the  pike 
when  she  stopped  to  look,  then  she  started  across,  and  when 
next  she  stopped  she  laid  on  the  bank." 

If  this  be  the  fact,  then  she  did  not  stop  at  all  after  her  first 
exhibition  of  caution  in  stopping,  looking  and  listening  before 
attempting  to  cross.  Further  on  he  says,  she  was  in  about  the 
center  of  the  track  the  train  was  on  before  he  saw  the  approach- 
ing train  and  realized  her  danger ;  that  is,  the  train  was  two 
or  three  seconds  distant,  if  the  other  testimony  of  plaintiff  be 
believed. 
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It  was  for  the  jury  to  find  the  circumstances  from  this  testi- 
mony, as  well  as  to  determine  the  credibility  of  the  witnesses. 
The  deceased  having  according  to  the  testimony  exercised  care 
before  going  into  a  place  of  danger,  then,  when  it  was  appar- 
ent, she  was  bound  to  exercise  care  in  escaping  from  it.  Wheth- 
er her  first  act  of  caution  was  followed,  under  a  change  of 
circumstances — an  advance  from  a  place  of  safety  to  one  of 
danger — ^by  negligence,  was  for  the  jury.  Certainly,  if,  when 
she  saw  the  train  coming,  as  the  learned  judge  of  the  court  be- 
low found,  she  deliberately  and  consciously  left  a  place  of  safe- 
ty, either  on  the  north-bound  track  or  between  the  tracks,  and 
attempted  to  leisurely  cross  the  south-bound  track  in  front  of 
a  locomotive,  she  was  guilty  of  contributory  negligence,  and 
plaintiff  cannot  recover.  But,  in  view  of  this  evidence,  wheth- 
er she  did  so  do,  the  law  interrogates  the  jury,  not  the  court. 

The  law  applicable  to  inconsistent  statements  of  witnesses, 
in  Ely  v.  Pittsburgh  R.  Co.,  158  Pa.  288,  has  been  so  clearly 
stated  in  an  opinion  by  our  Brother  Mitohbll  that  any  repe- 
tition of  it  is  unnecessary. 

The  judgment  is  reversed  and  a  procedendo  is  awarded. 

Cf .  Hoffmeister  v.  R.  R.,  above,  page  668. 
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Johnson  and  Wife  v.  Reading  City  Passenger  Railway,    ^f^^~^ 
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d  30SC  429 
Negligence — Street  raUway^^Duty  of  driver.  l  160        647 

While  it  is  the  duty  of  a  street  car  driver  to  be  on  the  lookout  for  ob-  M  31  SC  111 
structioDS,  whether  persons  or  vehicles,  on  the  track,  he  may  for  an  in- 
stant turn  his  head  to  ascertain  from  a  person  on  the  sidewalk  whether  he 
desires  to  take  passage,  and  in  doing  so  he  is  not  necessarily  guilty  of 
negligence. 

Where  a  child  is  run  over  by  a  street  car,  and  the  evidence  is  conflicting 
as  to  the  length  of  time  the  child  was  on  the  track  and  whether  the  driver 
could  have  seen  it,  had  he  been  looking  at  the  track,  in  time  to  stop  before 
reaching  it,  the  case  is  for  the  jury. 

The  mere  fact  that  a  child  of  tender  yeara  places  itself  in  a  dangerous 
position  on  a  railroad  track,  will  not  relieve  the  railroad  company  from 
liability  for  an  injury  to  the  child,  if  the  negligence  of  the  company  has 
contributed  to  the  injury. 
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Contributory  negligence  of  parent  of  Mid. 

A  boy  twenty  months  old  was  run  over  by  a  street  car.  The  mother  of 
the  boy  was  a  young  married  woman  who  did  her  own  housework.  Just 
before  the  accident  the  mother  left  the  child  \n  the  kitchen  to  accompany 
some  parting  callers  to  the  front  door.  While  standing  at  the  front  door 
and  IflJking  to  her  visitors  the  child  came  from  the  kitchen  through  the 
house,  passed  its  mother  at  the  door,  crossed  the  intervening  sidewalk 
and  street,  a  distance  of  about  twenty-eight  feet,  to  the  farthest  track  of 
the  railway,  where,  in  immediate  view  of  the  mother,  it  was  killed.  The 
mother  did  not  know  it  was  her  own  child  until  after  the  accident.  Held, 
that  the  mother  was  guilty  of  contributory  negligence,  and  that  neither 
she  nor  her  husband  could  recover  for  the  loss  of  the  child. 

Argued  Feb.  27, 1894.  Appeal,  No.  21,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T.,  1891, 
No.  115,  on  verdict  for  plaintiff,  James  E.  Johnson  and  Annie, 
his  wife.  Before  Stebbbtt,  C.  J.,  Gbben,  Williams,  Mo 
CoLLUM  and  Dean,  J  J.    Reversed. 

Trespass  for  death  of  child.     Before  Ebmbntbout,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Coun. 
Verdict  and  judgment  for  plaintiff  for  91,901.90. 

Errors  a^ngned  were  refusal  of  points  to  the  effect  that  there 
was  no  negligence  by  plaintiff,  and  (7)  that  there  was  contrib- 
utory negligence  by  defendant,  quoting  the  points. 

'  O.  H.  Schaeffer  and  H.  A.  Muhlenberg^  R.  L.  J(me%  with  them, 
for  appellant. — Defendant  was  not  negligent:  Wood  on  Law 
of  Railways,  p.  1268 ;  Mulherrin  v.  R.  R.,  81  Pa.  866 ;  Taylor 
V.  Canal  Co.,  118  Pa.  176;  R.  R.  v.  Schwindling,  101  Pa.  258; 
Moore  v.  R.  R.,  99  Pa.  306. 

The  evidence  clearly  shows  gross  contributory  negligence  on 
part  of  plaintiffs :  Bridge  Co.  v.  Jackson,  114  Pa.  827. 

Parents  who  permit  their  children  to  trespass  upon  a  railroad 
track  are  guilty  of  contributory  negligence,  and  the  fact  that  a 
trespass  was  without  the  knowledge  of  the  parent  is  not  ma- 
terial :  Cauley  v.  R.  R.,  96  Pa.  898 ;  Ry.  v.  Connell,  88  Pa. 
620. 

It  is  always  a  preliminary  question  for  the  trial  judge  to  de- 
cide whether  plaintiff's  evidence  discloses  any  liability  on  pai-t 
of  defendant,  and,  if  not,  he  must  nonsuit :  Hannigan  v.  Nav. 
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Co.,  28  W.  N.  676 ;  Fouhy  v.  R.  R.,  17  W.  N.  177 ;  R.  R.  v. 
HeU,  6  W.  N.  91;  Woodbridge  v.  R.  R.,  105  Pa.  460;  Go- 
shom  V.  Smith,  92  Pa.  435 ;  R.  R.  v.  Sohertle,  97  Pa.  450. 

(7.  is.  BuJUy  Daniel  Ermentrout  with  him,  for  appellee. — De- 
fendant was  negligent :  Ry.  v.  Foxley,  107  Pa.  541 ;  Schnur  v. 
Traction  Co.,  168  Pa.  80;  Ehrisman  v.  Ry.,  150  Pa.  186; 
Pitcher  v.  Ry.,  154  Pa.  660 ;  Gibbons  v.  Ry.,  166  Pa.  279 ; 
Ry.  V.  Henrice,  92  Pa.  481. 

The  ooort  cannot  draw  conclusions  of  fact  from  the  evidence : 
Com.  V.  McDowell,  86  Pa.  877;  Wilson  v.  Steamboat  Tusca- 
rora,  25  Pa.  817;  Reno  v.  Moss,  120  Pa.  49;  Patterson  v.  Du- 
shane,  115  Pa.  884 ;  School  Furniture  Co.  v.  School  District, 
122  Pa.  501 ;  Brunner  v.  Tel.  &  Telephone  Co.,  161  Pa.  447 ; 
Howard  Express  Co.  v.  Wile,  64  Pa.  201 ;  Gibbons  v.  Ry.,  155 
Pa.  279. 

There  is  nothing  in  the  evidence  to  show  that  the  mother  at 
any  time  permitted  her  child  to  be  upon  the  highway  unat- 
tended. On  the  contrary,  she  testified  that  she  did  not  permit 
her  child  to  go  upon  the  street ;  that  in  this  instance  it  was  left 
in  the  kitchen,  and  while  she  assisted  a  visitor  .with  her  three 
children  out  of  the  house,  one  of  which  was  in  a  baby-coach, 
the  child  escaped,  unobserved  by  her  or  any  of  those  with  her, 
from  the  house  into  the  street.  In  such  case  the  question  of 
negligence  is  for  the  jury :  Ry.  v.  Henrice,  92  Pa.  431 ;  R.  R. 
V.  Long,  75  Pa.  267 ;  Smith  v.  R.  R.,  92  Pa.  454. 

Opinion  by  Mr.  Justice  Dean,  April  2, 1894 : 
The  defendant's  horse  car  railway  is  on  Eleventh  street  in 
the  city  of  Reading.  James  E.  Johnson  was  a  young  married 
man  living  with  his  wife,  Annie  Johnson,  in  dwelling  No.  222, 
fronting  on  the  street  where  the  railway  was  operated.  He 
was  a  freight  handler,  receiving  moderate  wages,  and  his  wife 
did  her  own  work.  They  had  one  child,  James  E.  Johnson,  a 
boy  twenty  months  old.  About  11  o'clock  of  the  forenoon  of 
May  7, 1891,  this  child  was  run  over  by  defendant's  car  in  front 
of  its  parents'  house,  and  killed.  The  parents,  averring  that 
its  death  was  caused  by  the  negligence  of  the  defendant,  brought 
suit,  and,  on  trial  in  the  court  below,  got  a  verdict  and  judg- 
ment in  damages,  and  from  that  judgment  comes  this  appeal 
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by  defendant.  The  assignments  of  error  in  substance  are  two : 
(1)  There  was  no  evidence  of  negligence  on  part  of  the  com- 
pany. (2)  There  was  undisputed  evidence  of  negligence  on 
part  of  the  mother  of  the  child,  one  of  these  plain  tifib.  If  the 
averment  in  either  assignment  be  true,  the  appeal  must  be  sus- 
tained, otherwise  not. 

At  the  time  of  the  accident,  the  car  was  going  at  the  rate  of 
four  or  five  miles  an  hour;  certainly  not  a  dangerous  speed; 
the  child  wa«  sitting  on  the  track ;  it  was  first  seen  by  a  pas- 
senger in  the  car,  who  warned  the  driver,  when  an  ineffectual 
attempt  to  stop  the  car  was  made.  The  distance  of  the  child 
from  the  horses  when  first  seen  by  the  passenger  was  from  three 
to  six  feet.  Apparently,  just  at  the  moment  the  child  was  no- 
ticed on  the  track,  the  driver's  face  was  turned  towards  the 
side  of  the  street,  his  attention  being  diverted  in  that  direction 
by  the  movement  of  some  persons  he  thought  wanted  to  get  on 
the  car.  When  he  saw  the  child,  he  put  on  the  brake  and  did 
all  he  could  to  stop  the  car,  but  it  was  too  late.  The  plaintiff 
alleged  it  was  the  duty  of  the  driver  to  constantly  keep  his  eyes 
on  the  track  in  front  of  his  horses ;  instead  of  so  doing,  he 
turned  to  watch  the  movement  of  persons  on  the  side  of  the 
street  who  desired  to  take  passage,  and,  from  this  neglect  of 
duty  on  his  part,  he  failed  to  see  the  child  in  time  to  stop  the 
car.  We  decline  to  say,  as  urged  by  appellee,  that  a  street  car 
dl*iver  may  not,  under  any  circumstances,  turn  his  head  to  ob- 
serve the  movements  or  signals  of  those  who  desire  to  get  on 
the  car.  His  duty  is  to  drive  the  horses  with  care ;  to  be  on 
the  lookout  for  obstructions,  whether  persons  or  vehicles,  on 
the  track ;  he  may,  in  the  performance  of  this  duty,  ascertain 
from  a  person  on  the  side  of  the  street,  by  looking  at  him, 
whether  he  desires  to  take  passage ;  in  doing  this,  he  may  for 
an  instant  turn  his  face  to  the  sidewalk.  It  does  not  necessarily 
follow  from  this  he  was  guilty  of  negligence.  But  how  long 
this  child  had  been  on  the  track,  and  at  what  distance  the  driver 
might  have  seen  it  had  his  attention  been  directed  to  the  track, 
does  not  clearly  appear ;  the  evidence  is  somewhat  conflicting 
on  this  point.  When  the  passenger  first  saw  the  danger,  it  was 
impossible  to  stop  soon  enough  to  avoid  it ;  but  the  child  was 
on  the  track  when  he  saw  it ;  whether  the  driver  could  have 
seen  it  had  he  been  looking  at  the  track  in  time  to  stop  before 
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reaching  it,  was  a  question,  it  seems  to  us,  for  the  jury.  If 
without  doubt  it  had  appeared  that  the  same  moment  the  driver 
turned  his  face  to  the  sidewalk  the  child  got  on  the  track,  there 
would  have  been  nothing  to  warrant  an  inference  of  negligence 
on  part  of  defendant,  because  then  it  was  only  three  to  six  feet 
from  the  horses. 

But  appellant  alleges,  even  if  there  was  any  evidence  of  neg- 
ligence on  part  of  defendant,  thpre  was  manifest  negligence  on 
part  of  the  mother,  one  of  these  plaintifEs,  which  contributed  to 
the  accident,  and  therefore  there  can  be  no  recovery. 

As  we  have  stated,  the  father  of  this  child  was  in  moderate 
circumstances ;  the  mother  cared  for  her  own  child  and  attend- 
ed to  her  household  duties  ;  she  did  not  permit  it  to  run  on  the 
street.  We  held  in  Smith  v.  Railroad  Co.,  92  Pa.  454,  that  the 
parent  owes  to  t^e  child  protection.  It  is  his  duty  to  shield  the 
child  from  danger,  and  his  duty  is  the  greater  the  more  helpless 
and  indiscreet  the  child  is.  If,  by  his  own  carelessness,  his  neg- 
lect of  the  duty  of  protection,  he  contributes  to  his  own  loss  of 
the  child's  services,  he  may  be  said  to  be  in  pari  delicto  with  a 
negligent  defendant,  and  cannot  recover.  Whether  the  parent 
was  negligent  depended  on  whether,  according  to  the  circum- 
stances, he  took  reasonable  care  of  his  child.  Also,  from  Rauch 
V.  Lloyd  &  Hill,  81  Pa.  858,  through  a  long  line  of  cases,  this 
court  has  uniformly  held  that  the  mere  fact  of  the  incapacity 
of  the  child  neither  creates  nor  shields  from  liability ;  if  there 
be  no  negligence  on  part  of  defendant,  the  injury  of  the  child 
is  its  misfortune ;  if  there  be  negligence  on  part  of  defend- 
ant, and  no  negligence  on  part  of  parent,  the  want  of  discre- 
tion in  the  child  is  no  protection  to  defendant.  We  assume, 
then  :  (1)  That  defendant  here  was  negligent.  (2)  That  the 
fact  that  a  child  of  this  age  was  on  the  track,  where  it  ought 
not  to  have  been  and  had  no  right  to  be,  of  itself,  in  no  degree 
excuses  defendant ;  but  then  comes  the  next  question,  was  it 
there  because  of  the  carelessness  of  the  mother  ?  The  facts  as 
stated  by  her  are  these  :  Immediately  before  the  accident,  her 
two  sisters-in-law,  Mrs.  Rightmeyer  and  Mrs.  Johnson,  with 
their  three  children,  called  and  remained  about  half  an  hour ; 
when  they  left,  Mrs.  Johnson  went  with  them  to  the  door,  and 
stood  talking  with  them  about  five  minutes  on  the  porch  imme- 
diately outside  ;  she  had  left  her  own  child  in  the  kitchen; 
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wbile  standing  at  her  own  door,  talking  to  her  departing  visit- 
ors, the  child  came  from  the  kitchen,  through  the  house,  passed 
its  mother  at  the  door,  crossed  the  intervening  sidewalk  and 
street,  a  distance  of  about  twenty-ei^t  feet,  to  the  farthest 
track  of  the  railway,  where,  in  immediate  view  of  the  mother, 
it  was  killed.  She  did  not  even  know  it  was  her  child  until 
after  the  accident.  A  child  twenty  months  old,  an  open  door, 
a  dangerous  railway  track  witj^in  a  few  feet  of  the  open  door ; 
the  mother  standing  in  full  view  of  the  door  and  the  track,  and 
the  further  fact  that  it  would  probably  take  the  little  child  as 
long  to  toddle  from  the  door  to  the  track  before  the  eyes  of  its 
mother  as  it  took  the  approaching  street  car  to  come  a  square. 
Was  this  such  care  as  was  due  from  the  mother  to  her  child, 
according  to  the  circumstances  ?  It  would  be  a  harsh  rule  to 
hold  that  this  mother,  in  her  pecuniary  circumistances,  was 
bound  to  give  her  undivided  attention  to  her  child  to  the  neg- 
lect of  all  other  wifely  duties,  and  there  is  no  such  rule  of  law 
in  Pennsylvania,  as  we  have  held  in  very  many  cases.  If  the 
child  had  escaped  from  the  house  while  the  mother's  attention 
was  given  to  some  other  of  the  many  cares  which  burden  the 
woman  who  keeps  her  own  house,  the  case  would  have  come 
within  the  rulings  in  Kay  v.  Railroad  Co.,  65  Pa.  269,  Smith  v. 
Railroad  Co.,  supra,  and  like  cases.  But  here,  when  there  was 
nothing  whatever  to  prevent  watchfulness,  this  mother  permit- 
ted this  child  to  coma  out  of  the  open  door,  pass  at  her  feet  out 
to  a  railway,  and  there  in  full  view  place  itself  on  the  track, 
with  an  approaching  car  also  in  full  view.  Was  this  care  ac- 
cording to  the  circumstances,  or  was  it  negligence  ? 

The  answer  must  be,  and  there  is  no  escape  from  it,  that  it 
was  negligence,  and  negligence  which  contributed  to  the  acci- 
dent. If  these  parents  had  been  in  different  circumstances,  and 
had  had  in  their  service  a  nurse  whose  special  duty  it  was  to 
watch  the  child,  and  who,  while  talking  to  companions  at  the 
door,  had  permitted  it  unobserved  to  go  out  on  this  i-ailway 
track  where  it  was  run  over,  the  servant  would  have  been  im- 
mediately discharged  by  the  parents,  and  justly  too,  because  of 
gross  negligence.  But  where  is  the  distinction  in  duty  betwelen 
that  of  the  servant  and  the  mother  in  that  particular  five  min- 
utes in  which  occurred  the  circumstances  resulting  in  this  acci- 
dent ?     The  mother,  at  that  time,  had  no  paramount  or  exacting 
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duty  to  peiiorm  which  could  excuse  inattention  to  her  child ; 
her  first  duty  under  the  cimumstances  at  that  particular  time 
was  to  guard  it ;  she  was  in  the  most  favorable  situation  to  per- 
form the  duty ;  the  child  before  her,  the  danger  in  full  view ; 
and  this,  not  for  an  instant,  but  during  the  time  it  took  the 
child  to  make  its  way  from  the  door,  over  its  mother's  feet, 
over  the  pavement,  into  the  gutter,  out  to  the  rails. 

In  so  far  as  this  opinion  reflects  on  the  conduct  of  plaintiff, 
we  regret  that  what  we  have  said  seemed  necessary  in  vindica- 
tion of  the  judgment ;  without  the  criticism  of  others,  her  re- 
gret must  be  lifelong  as  well  as  unavailing,  and  as  far  as 
possible  we  have  refrained  from  adding  anything  to  her  burden. 

The  evidence  of  contributory  negligence  is  so  clear  and  in- 
disputable that  the  judgment  cannot  stand.  Appellant's  seventh 
assignment  of  error  is  sustained,  and  the  judgment  is  reversed. 

Mb.  Chief  Justice  Sterrbtt  and  Mr.  Justice  McCol- 
LUM  dissent. 
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ACCOUNT.    Suit  for.    See  Principal  and  Agbnt,  1.    Bitterling  v. 

Deshler,  1. 
ACKNOWLEDGMENT.    See  Dbkd,  1.     Sutherland  v.  Ro8$,  29. 
ACTION.    Amendment  of  form  of.    See  Pbactios,  C.  P.,  3.    Bitterling 

V.  Deshler,  1. 
ADVERSE  POSSESSION.    Acquisition  of  title  to  coal  by.    See  Lbabe,  4. 

Plwnmer  v.  Coal  Co.,  483. 
AFFIDAVIT  OF  DEFENCE.    In  action  on  live  stock  insurance  policy. 

See  INBUBANOE,  5.    Hoffman  v.  Whelan^  94. 
In  action  on  lease.    See  Landlord  and  Tenant,  1.    Haynee  v.  8in- 

nottj  180. 
To  a  municipal  claim,  for  grading.    See  Road  Law,  9.    Scranton  v. 

Busk,  499. 
AGENTS.    See  Insttbancb,  4. 

ALLEY.    See  Road  Law,  1.     West  Chester  Alley ^  89. 
AMENDMENT.    Of  form  of  action.    See  Pbactiob,  C.  P.,  3.    Bitterling 

V.  Deshler,  1. 
APPEAL.    From  order  confirming  report  of  auditor  on  adjustment  of  in- 
debtedness on  division  of  borough.    See  BoBOueHB,  5.    Darby  School 

Dist^s  Appeal,  79. 

interlocatory  Decree. 

1.  A  decree  of  the  orphans*  court  citing  an  executor  to  file  an  account 
is  an  interlocutory  decree  from  which  no  appeal  lies  to  the  Supreme 
Court    Palethorp's  Est,  816. 

Abuse  of  Discretionary  Power. 

2.  There  is  no  appeal  from  a  judgment  rendered  in  the  exercise  of  a 
discretionary  power,  unless  it  is  specifically  given  by  statute.  It  is  not 
the  use,  but  the  abuse  of  such  a  power  that  gives  the  Supreme  Court  its 
supervising  control  in  such  cases.    Felts  v.  R.  R,,  508. 

Change  of  Teniie* 

3.  The  Supreme  Court  has  no  jurisdiction  to  entertain  an  appeal  from 
an  order  of  the  court  of  common  pleas  refusing  a  change  of  venue,  where 
it  is  neither  alleged  nor  shown  that  the  exercise  of  the  discretionary  pow- 
er of  the  lower  court  was  abused.    lb. 

Justice  of  tlie  Peace. 

4.  A  proceeding  by  attachment  execution  before  a  justice  of  the  peace 
under  the  act  of  April  15,  1845,  P.  L.  459,  is  not  embraced  within  the 
provisions  of  the  22d  and  24th  sections  of  the  act  of  March  20,  1810, 
5  Sm.  L.  172,  prohibiting  writs  of  certiorari  from  the  common  pleas,  and 
writs  of  error  from  the  Supreme  Court;  and  an  appeal  will  lie  in  such 
case.    Strouse  v.  Lawrence,  421. 

ARCHITECT.    See  Evidence,  24.     Brown  v.  Burr,  458. 

(656) 


Digitized  by 


Google 


656  INDEX. 

ASSESSMENTS.    See  Insubakce,  5.    Haffman  ▼.  Wfielan,  94. 
ASSIGNMENT.    Of  chose  in  action.    See  Duress.     Phillipa  v.  Henry,  24. 
When  grantee  of  real  estate  is  not  personally  liable  for  mortgage.    See 

MoBTOAOE,  1,  2.    Lennox  v.  Brower,  191. 

Assignment  of  Expectancy. 

1.  An  assignment  of  an  expectancy  may  be  enforced  as  an  executoiy 
agreement  to  convey,  if  it  be  sustained  by  a  sufficient  consideration. 
FrUz's  EbU,  156. 

2.  The  sum  of  $625  Is  a  sufficient  consideration  for  the  assignment  of 
an  expectancy  in  an  estate,  where  the  interest  in  tlie  estate  is  $771.    lb. 

3.  An  assignment  of  an  expectancy  in  an  estate  from  a  father  to  a  son 
will  be  sustained  whei'e  both  father  and  son  testify  that  the  assignment 
was  made  in  consideration  of  money  furnished  by  the  son,  and  there  is 
no  evidence  to  impeach  the  veracity  of  either  witness.    lb, 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Partnersliip. 

1.  As  a  general  rule  one  member  of  a  genei^l  partnership  cannot  make 
an  assignment  for  the  benefit  of  creditors  without  the  authority  or  con- 
sent of  the  other  member  of  the  firm;  but  if  such  an  assignment  be  made 
by  one  partner,  in  the  absence  of  the  other  partner,  it  will  be  good  as 
against  subsequent  execution  creditors  of  the  firm  unless  the  other  part- 
ner or  partners  dissent  therefrom.  Hodenpuhl  v.  Hines,  406. 
Delirery  of  Deed  of  Assignment. 

2.  The  delivery  of  a  deed  of  assignment  for  the  benefit  of  creditors  is 
elTective  though  made  to  but  one  of  the  assignees  mentioned  in  the 
deed.    lb. 

Preferences. 

3.  Preferences  in  a  deed  of  assignment  for  the  benefit  of  creditors  do 
not  render  the  deed  ineffectual  as  a  general  assignment    15. 
Priority  of  Assignment  oyer  Execution. 

4.  Delivery  of  a  deed  of  assignment  for  the  benefit  of  creditors  to  the 
recorder  of  deeds  gives  prior  title  to  the  assignees  as  against  an  execu- 
tion placed  in  the  hands  of  the  sheriff  later  in  the  same  day.    lb. 

5.  The  authority  of  one  partner  to  confess  a  judgment  against  the 
firm  stands  on  no  higher  plane  than  his  authority  to  assign  the  firm 
property  for  the  benefit  of  creditors.  Execution  creditors  on  judgments 
confessed  against  the  firm  by  one  of  the  partners  are  not  therefore  in  a 
position  to  call  in  question  a  prior  assignment  executed  for  the  firm  by 
the  same  partner.    Ib» 

Duress. 

6.  An  assignee  for  the  benefit  of  creditors  has  no  standing  to  plead 
duress  of  his  assignor  for  the  purpose  of  setting  aside  an  otherwise  legiti- 
mate transfer  of  property  made  by  the  assignor  to  pay  an  honest  debt 
Phillipa  V.  Henry,  24. 

ATTACHMENT. 
Extradition— J  arisdiotion. 

The  courts  can  in  a  proper  case  surrender  an  alleged  criminal  to  the 
courts  of  a  sister  state  for  trial,  but  they  cannot  compel  by  an  attachment 
a  resident  of  Pennsylvania  to  go  into  another  state  and  submit  himself  to 
the  jurisdiction  of  its  tribunals.     Com,  v.  Sage,  399. 
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ATTACmCENT  EXECUTION. 
Pensions* 

1.  An  attachment  execution  will  not  lie  against  the  proceeds  of  a  pen- 
sion check  which  a  pensioner  deposited  with  a  hank  for  collection,  and 
which  the  hank  after  collection  placed  to  the  credit  of  the  pensioner  as 
a  deposit.    Reiff  v.  Mack,  205,  § 
Decedents'  Assets. 

2.  A  creditor  cannot,  hy  an  attachment  execution  on  a  judgment  ob- 
tained after  the  death  of  a  decedent,  appropriate  to  the  payment  of  his 
debt  a  chose  in  action  due  to  the  estate  of  the  decedent.  Strouae  y.  Law- 
rencey  421. 

Jastiee  of  the  Peace. 

3.  A  proceeding  by  attachment  execution  before  a  justice  of  the  peace 
under  the  act  of  April  15, 1845,  P.  L.  459,  is  not  embraced  within  the  pro- 
visions of  the  22d  and  24th  sections  of  the  act  of  March  20,  1810,  Sm.  .L. 
172,  prohibiting  writs  of  certiorari  from  the  common  pleas,  and  writs  of 
error  from  the  Supreme  Court;  and  an  appeal  will  lie  in  such  case.  lb. 
Fraud. 

4.  Where  ground  has  been  laid  for  a  claim  of  fraudulent  collusion  be- 
tween a  debtor  and  his  judgment  creditor  to  deprive  a  person,  who  has 
attached  the  debts  in  the  hands  of  Uie  debtor,  of  the  benefit  of  his  at- 
tachment, the  declarations,  written  or  verbal,  of  either  debtor  or  credit- 
or in  reference  to  the  debt  are  competent  evidence.  Sommer  v.  CHlmore^ 
129. 

ATTORNEY  AT  LAW.    Communication  to,  held  not  to  be  privileged. 

See  Dkbd,  3.     Turner  v.  Warren,  336. 
AUDITORS.    See  County  Auditors. 

BENEFICIAL  ASSOCIATIONS.    For  marriage  insurance.    See  Princi- 
pal AND  Surety,  1,  2.     Ilassinger  v.  Ammon,  245. 

BONDS.    See  Principal  and  Surety,  1,  2.    Hasting er  v.  Ammon,  245. 
Evidence  of  ownerahip  of.    See  Evidence,  26-28.    Phila,  Trust  Co,  v. 
R,  i?.,  590. 

BOROUGHS.    See  Municipalities;  Negligence;  Road  Law. 
Incorporation. 

1.  Parties  who  appear  and  contest  an  application  for  the  incorporation 
of  a  borough  cannot  subsequently  object  to  tlie  form  of  the  publishe<l 
notice  of  intention  to  apply  for  incorporation.     Taylor  Borough,  475. 

2.  It  is  within  the  discretion  of  the  grand  jui*y  and  of  the  court  of  quar- 
ter sessions  to  determine  what  territory  shall  be  included  within  the 
limits  of  a  proposed  borough;  and  the  Supreme  Court  will  not  review 
the  exercise  of  such  discretion  unless  abuse  of  discretion  is  alleged.    lb, 

3.  Separate  villages  and  the  intervening  farm  lands  may  be  included 
within  one  borough,  if  the  situation  of  the  teiTitory  rendei's  a  single  mu- 
nicipal government  desirable.    lb, 

4.  Where  a  borough  is  created  out  of  part  of  the  teiTitory  comprised 
in  another  borough,  the  court  of  quarter  sessions  has  jurisdiction,  under 
the  act  of  June  1,  1887,  P.  L.  285,  to  appoint  an  auditor  to  report  upon 
the  proper  adjustment  of  the  property  and  indebtedness  of  the  school 
district  of  the  two  boroughs.     Darby  School  District's  Appeal,  70. 

5.  On  a  certiorari  and  appeal  from  an  order  confirming  the  report  of 

Vol.  clx— 42 
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BOROUGHS  -Hiontinued, 
such  an  auditor,  the  Inquiry  of  the  Supreme  Court  is  limited  to  the  ques- 
tion of  the  jurisdiction  of  the  couiii  helow,  and  the  regularity  of  its  pro- 
ceedings, without  more.    lb. 
Paring— Agreenleiit  with  Borough. 

fi.  Property  owners  agreed  with  a  borough  to  pay  the  cost  of  grading 
and  paving  their  street  in  front  of  their  respective  lots  to  within  two  feet 
of  the  rail  of  the  tracks  of  a  street  car  company.  After  the  ordinance 
authorizing  the  paving  was  passed  the  street  car  company  liud  an  addi- 
tional track,  but  the  evidence  was  conflicting  as  to  whether  the  additional 
track  was  laid  before  or  after  the  paving  was  actually  done.  Held,  that 
it  was  error  for  the  court  to  give  binding  instructions  that  the  borough 
could  only  recover  for  the  paving  done  to  within  two  feet  of  the  rail  of 
the  tracks,  as  the  street  and  track  were  when  the  improvement  was 
made.  McKeesport  Boro,  v.  TTood,  US. 
Laying  out  Streets. 

7.  The  exclusive  power  of  the  authorities  of  a  borough  to  regulate 
roads,  streets,  alleys,  etc.,  under  the  act  of  April  3,  1851,  P.  L.  320,  does 
not  extend  to  public  roads  laid  out  to  a  point  within  tlie  borough  limits 
where  only  a  part  of  the  road  is  within  the  borough.  Palo  Alio  Boad, 
104. 

8.  The  meaning  of  the  words  "roads,  streets  and  alleys,''  in  the  act  of 
April  3,  1861,  is  confined  to  such  as  begin  and  end  in  the  borough,  and 
not  to  such  roads  as  are  or  may  be  opened  through  the  borough,  of  which 
a  part  only  is  within  the  borough  limits.    lb. 

0.  The  general  borough  act  of  April  3,  1851,  P.  L.  820,  does  not  repeal 
the  general  road  law  of  June  13,  1836,  P.  L.  551,  authorizing  the  court 
of  quarter  sessions  to  lay  out  private  roads,  although  such  private  roads 
be  entirely  within  the  borough  limits.    lb. 

BRANCHES.  Construction  of.  See  Eailboads,  7.  Penna.  8,  F.  B.  R. 
V.  JR.  U.,  232. 

BUILDING  CONTRACT.    See  Contract,  1. 

CARRIER.    See  Common  Casbibb. 

CHANGE  OF  VENUE. 

The  Supreme  Court  has  no  jurisdiction  to  entertain  an  appeal  from  an 
order  of  the  court  of  common  pleas  refusing  a  change  of  venue,  where 
it  is  neitlier  alleged  nor  shown  that  the  exercise  of  the  discretionaiy 
power  of  the  lower  court  was  abused.    Felts  v.  B.  B,,  503. 

CHARGE  OF  COURT.    See  Pbactice,  C.  P. 

CHARGE  UPON  LAND.    See  Will,  13,  14.     SUiUito  v.  ShillUo,  167. 

CHARITY.  See  Taxation,  1-10.  Phila,  v.  Masonic  Home,  572;  PhiUu 
V.  Barber,  123. 

CHARTER.    Forfeiture  of.    See  Cobpobations,  4,  5. 

When  validity  of  charter  of  beneficial  association  cannot  be  called  in 
question.    See  Pbincipal  and  Subbtt,  1.     TIassinger  v.  Amnion^  245. 

CHURCH.  Exemption  of  church  property  from  taxation.  See  Taxation, 
5,  10.    Phila.  V.  Barber,  128. 

COAL  LEASE.    See  Lease.  2>6. 

COMITY.    See  Pabbnt  and  Child,  1,  2.     Com.  v.  Sage,  399, 
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COMMISSION.    To  take  testimony.    See  Evidencr,  1,  2.    RJ^e$  ▼.  Fair- 

child^  555. 
COMMON  CARRIER. 

Stoppage  in  Transitu. 

Plaintiif  sold  merchandise  to  one  Price  living  in  a  distant  town.  Be- 
fore the  goods  reached  their  destination  Price  failed,  confessed  judg- 
ment, and  all  his  property  was  levied  upon  by  the  sheriff.  Plaintiff 
then  notified  the  railroad  company  to  stop  the  goods.  Some  days  after 
the  goods  had  arrived  at  the  freight  station  in  the  town  of  their  destina- 
tion, a  local  expressman  who  had  access  to  the  station  loaded  them  on 
his  wagon  without  any  special  order  from  Price,  or  consent  of  the  rail- 
road company,  and  without  paying  the  freight,  and  took  them  to  Price's 
store,  depositing  them  on  the  pavement.  Price  refused  to  receive  them, 
and  pursuant  to  his  direction  they  were  taken  back  to  the  station  by  the 
expressman.  Afterwards  the  sheriff  levied  on  them  at  the  station,  and 
sold  them  as  Price's  property.  Held,  that  the  sheriff  was  liable  in  dam- 
ages to  the  plaintiff.  Jenka  v.  Fulmer,  527. 
CONSTITUTIONAL  LAW. 
Mnnlolpalities— Manufactnre  of  Electricity. 

1.  The  legislature  has  the  constitutional  power  to  authorize  a  munici- 
pal corporation  to  manufacture  electricity  for  the  use  of  the  inhabitants 
of  the  municipality.    Linn  v.  Chamberaburg,  511. 

2.  The  act  of  May  20,  1891,  P.  L.  90,  entitled  "  An  act  to  authorize  any 
borough  now  incorporated  or  that  may  hereafter  be  incorporated  to 
manufactnre  electricity  for  commercial  purposes,  for  the  use  of  the  in- 
habitants of  said  boroughs,"  etc.,  is  constitutional.    lb. 
Constltational  Limit  of  Debt. 

3.  On  a  bill  in  equity  to  restrain  a  borough  from  undertaking  the 
erection  of  an  electrical  plant,  on  the  ground  that  the  borough  indebted- 
ness would  be  increased  beyond  tlie  constitutional  limit,  the  burden  is 
on  the  plaintiff  to  prove  that  the  Indebtedness  would  be  necessarily  in- 
creased to  an  amount  exceeding  the  legal  limit    lb. 

TiUe  to  Act. 

4.  The  act  of  May  28,  1889,  P.  L.  277,  entitled  "An  act  providing  for 
the  incorporation  and  government  of  cities  of  the  third  class,"  and  pro- 
viding a  method  for  changing  and  enlarging  the  limits  of  a  city,  does 
not  violate  article  3,  §  3,  of  the  constitution  of  1874,  wliich  requires  that 
the  subject  of  a  bill  shall  be  clearly  expressed  in  its  title.  Lackawanna 
Twp.,  494. 

Classification  of  Cities. 

5.  The  act  of  May  23,  1889,  P.  L.  227,  is  not  local  or  special  legislation 
within  the  meaning  of  art.  3,  §  7,  of  the  constitution  of  1874,  as  it  is  ap- 
plicable to  all  cities  of  the  third  class.    lb. 

6.  For  purposes  of  classiflcation  all  cities  not  belonging  to  the  first  or 
second  class  belong  to  the  third.  For  purposes  of  municipal  govern- 
ment, pnly  so  many  of  these  belong  to  the  third  class,  in  the  legislative 
sense  of  the  words,  as  have  taken  on  the  municipal  uniform  which  the 
legislature  has  provided  for  the  class.    Per  Mb.  Justicb  Williams.    lb, 

CONTRACT.    See  Mkchanic's  Lien. 

Time  as  the  essence  of  the  contract.    See  Sale.    Ao^ord  y.  Thomaafi. 
Agreement  to  make  a  will.    See  Deed,  3.     Turner  v.  Warren,  336. 
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CONTRACT— coniinued. 

For  preparing  plans  for  building.    See  Evidence,  24.    Jirovm  ▼. 
Burr,  468. 
Balldinf  Contraet. 

1.  A  building  contract  contained  this  provision:  **The  new  tiles  for 
fireplace  fronts  and  hearths  to  be  estimated  at  $40.00  each,  each  fire- 
place set  complete,  and  the  grates  or  backs  and  jambs  are  to  be  included 
also  in  this  proposal  at  $40.00  each.  The  owner  is  to  have  the  privilege 
of  selecting  all  these  articles  within  the  above  figures.**  Plaintiffs,  sub- 
contractors, proposed  to  put  in  the  tiles,  and  the  owner  selected  tiles  of 
less  price  than  $40.00.  The  architect  directed  plaintiffs  to  put  in  the 
tiles  at  the  less  price  named,  and  to  do  it  as  part  of  the  contract  with 
the  builders,  reporting  it  to  them.  Held:  (1)  That  the  owner  had  a 
right  under  the  contract  to  select  tiles  less  in  value  than  $40.00;  (2)  that 
the  question  whether  she  did  so,  and  what  was  the  price  of  those  se- 
lected was  for  the  jury;  and  (3)  that  the  decision  as  to  whether  she  had 
a  right  to  select  tiles  of  less  value  than  $40.00  was  probably  not  within 
the  function  of  the  architect  acting  as  arbitrator,  but  that  evidence  as  to 
the  action  of  the  architect  should  have  been  received,  leaving  the  con- 
sideration of  it  for  the  court  upon  all  the  testimony.  Harrison  v. 
Reeves,  134. 

Wagering  Contraf  t. 

2.  Where  the  profits  of  stock  transactions  are  paid  over  by  the  broker 
to  his  customer,  but  the  amount  of  the  original  margin  is  left  in  the 
hands  of  the  broker,  the  customer  may  recover  the  margin  in  an  action 
against  the  broker.    J.  C.  McNaughton  Co,  v.  Haldeman,  144. 
C^naranty— Bnildliig  of  Machine. 

3.  Plaintiffs  agreed  to  build  for  defendant  a  machine  *^  as  per  draw- 
ings and  specifications**  furnished  by  defendant  Plaintiffs  did  not 
guarantee  that  the  machine  would  do  the  work  that  it  was  intended  to 
do.  After  the  patterns  had  been  examined,  it  was  found  that  they 
were  incomplete,  and  that  the  drawings  relating  to  the  locomotive  part 
of  tlie  machine  were  defective.  Plaintiffs  then  undertook,  at  defend- 
ants* request,  to  furnish  revised  drawings  and  patterns  to  con*ect  tlie 
imperfections.  When  the  machine  was  completed,  it  was  found  that  it 
would  not  do  the  work  contemplated.  Held  that  the  agreement  of  plaint- 
iffs to  furnish  the  revised  drawings  and  specifications  did  not  operate  to 
change  the  contract  so  as  to  make  them  responsible,  if  the  finished  ma- 
chine did  not  do  its  work  satisfactorily  as  a  machine.  Johnson  v.  Free- 
mann,  817. 

4.  In  an  action  to  recover  the  price  of  a  machine  where  defendant 
claims  that  the  machine  was  imperfect,  it  is  not  improper  to  charge  on 
the  question  of  damages  that  ^*  if  the  defects  are  due  to  imperfect  work- 
manship on  the  part  of  the  plaintiffs,  or  to  any  want  in  the  materials 
which  they  used  in  the  construction  of  the  machine,  or  if  the  parts  whicli 
they  were  to  design,  and  did  design  and  construct,  were  not  reasonably 
suitable  for  the  purposes  for  which  they  were  intended,  the  defendant 
would  be  entitled  to  deduct  from  the  claim  of  the  plaintiffs  such  an 
amount  as  he  would  be  required  to  expend  in  repairs  in  putting  the 
machine  in  the  condition  which  was  arranged  for  in  the  plans  and  de- 
signs.   He  would  be  further  entitled  to  deduct  from  tliat  claim  the  nee- 
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CONTRACT— continued, 
essary  expenses  to  which  he  has  been  put  whioh  were  a  result  of  those 
defects."    16. 
Agreement  not  to  engage  in  Same  Trade. 

5.  Plaintiff  and  defendant  entered  into  a  contract  in  writing  under 
seal.  Plaintiff,  who  owned  a  photograph  gallery,  and  had  been  engaged 
in  the  business  of  photography  for  several  years,  agreed  to  stock  and 
furnish  the  gallery  with  all  necessary  appliances  for  the  proper  opera- 
tion thereof  and  to  teach  defendant,  free  of  charge,  the  art  of  photog- 
raphy until  he  became  sufficiently  versed  in  the  business  to  conduct  it 
himself.  Both  parties  were  to  share  in  the  profits  of  the  joint  business, 
which  was  to  continue  until  July  1,  1800.  If,  for  satisfactory  reasons, 
defendant  wished  to  withdraw  from  the  partnership  arrangement  on 
April  1,  1800,  he  should  have  the  privilege  of  doing  so.  The  agreement 
then  concluded  thus:  "  Also  under  the  same  consideration  said  Thomas 
J.  Stofflet  wishing  to  take  charge  of  the  aforesaid  gallery  April  1  next 
himself,  he  shall  be  privileged  to  do  so  and  the  said  Frank  Stofflet  shall 
peacefully  wiUidraw  to  the  above  agreement  well  considered  not  to 
open  oposision  gallery  in  Bangor."  Held,  that  the  agreement,  although 
expressed  in  ungrammatical  language  and  ill-chosen  words,  sufficiently 
indicated  the  intention  of  the  parties  to  be  that  after  the  contract  re- 
lation ceased,  as  provided  in  the  agreement,  either  by  the  act  of  one  of 
the  parties  or  by  the  expiration  of  the  time  limited,  defendant  would 
not  commence  and  carry  on  the  business  of  photography  in  the  borough 
of  Bangor  in  opposition  to  plaintiff,  his  instructor.  Stofflet  v.  Stofflet, 
627. 

CONTRIBUTORY  NEGLIGENCE.     See  Neglioknce,  1-10,  24,  25-27, 
30,81. 

CONVERSION.    See  Will,  7-12. 

CORPORATIONS. 
Elections. 

1.  The  power  of  supervision  and  control  of  corporations  conferred  by 
the  act  of  June  16,  1836,  P.  L.  621,  upon  courts  of  equity,  will  be  used 
to  supervise  and  control  corporate  elections  where  it  is  shown  in  advance 
that  by  reason  of  fraud,  violence  or  other  unlawful  means,  a  fair  and 
honest  election  cannot  be  held,  but  it  will  not  be  exercised  to  set  aside 
an  election  regularly  held.    Jenkins  v.  Baxter,  100. 

2.  Where  a  corporate  election  is  held  at  the  proper  place  and  the  ap- 
pointed time,  and  the  meeting  is  regular,  quiet  and  orderly,  the  only 
way  to  contest  the  validity  of  the  election  is  by  a  writ  of  quo  warranto, 
OS  provided  by  the  act  of  June  16,  1836,  P.  L.  621.    lb. 
Camnlative  Toting. 

3.  Whei*e  the  charter  of  a  corporation  granted  prior  to  the  constitution 
of  1874  provided  that  salaried  officers  should  not  be  elected  directors, 
the  fact  that  after  the  passage  of  the  act  of  May  20,  1801,  P.  L.  101, 
which  permitted  such  election,  salaried  officers  were  elected  directors, 
does  not  make  the  corporation  subject  to  the  provision  of  1874,  relating 
to  cumulative  voting.     Com,  v.  Butterworth,  55. 

Forfeitnre  of  Cliarter. 

4.  No  charter  to  a  corporation  for  public  purposes  can  be  forfeited 


Digitized  by 


Google 


662  INDEX. 

CORPORATIONS— continued. 

except  by  the  commonwealth  in  a  direct  proceeding  for  that  purpose. 

Hinchman  v.  Turnpike,  150. 
5.  Removal  of  rails  and  sale  of  cars  and  property,  held  not  to  operate 

as  forfeiture  of  charter.    lb. 
COSTS.    In  Equity.    See  Equity,  4-8.    Penna,  8.  V,  R.  R.  v.  R.  R.,  232. 

Shedwick  ▼.  Churchy  57;  Linn  v.  Chamberaburg,  511. 
COUNTY  AUDITORS. 

1.  County  auditors  have  no  authority  to  audit  the  accounts  of  an  at- 
torney employed  by  the  county  commissioners  to  conduct  the  litigated 
business  of  the  county.     Schuylkill  Co.  v.  MinoguCf  164. 

2.  A  judgment  entered  against  such  an  attorney  upon  the  report  of 
the  county  auditors  is  void  in  its  inception,  and  is  not  rendered  valid  by 
the  fact  that  defendant  appealed  from  the  judgment  of  the  county  au- 
ditors to  the  common  pleas  on  the  day  that  the  coni*t  d  scharged  a  nile 
to  strike  it  off.    lb. 

COUPONS.    Statute  of  limitations  in  suit  upon.    See  Statute  of  Limi- 
tations, 3,  4.    Phila.  Trust  Co.  v.  R.  R.,  59a 

COVERTURE.    See  Evidbnce,  15. 

CRIMINAL  LAW. 
FrandnleDt  Guardians. 

1.  Under  the  act  of  April  22,  1863,  P.  L.  531,  the  provisions  of  the 
criminal  code  of  March  31, 1860,  P.  L.  414,  were  extended  so  as  to  include 
guardians  '*  in  the  same  manner  as  executors,  administrators  and  as- 
signees." The  latter  act  therefore  embraces  the  oaae  of  fraudulent 
guardians.     WentzeVa  Ap.,  252. 

Discharge  from  Imprisonment. 

2.  Under  the  act  of  March  31,  1860,  §  133,  P.  L.  414,  which  provides 
for  the  di8chai*ge  of  a  defendant  from  imprisonment  if  an  indictment 
shall  not  be  presented  "  to  the  grand  jury  at  the  next  sessions,'*  etc., 
the  common  pleas  have  no  authority  to  discharge  generally,  but  only 
^'  from  imprisonment."  If  it  does  not  appear  that  the  defendant  has 
been  imprisoned,  the  act  does  not  apply.    lb. 

Murder— Self-defence. 

3.  Life  maybe  lawfully  taken  in  self-defence;  but  it  must  appear  that 
he  who  takes  it  was  in  imminent  danger  of  death  or  great  bodily  harm, 
and  that  no  other  way  of  escape  from  the  danger  was  open  to  him. 
Com.  V.  BreyesseCy  451. 

Eilling  of  Person  not  intended. 

4.  Where  a  deliberate  purpose  is  formed  to  kill  one  person  and  the 
defendant  fires  a  pistol  at  him  for  that  purpose,  the  fact  that  the  ball 
misses  its  intended  victim,  and  kills  another  person,  does  not  relieve 
the  murderer.    lb. 

Credibility  of  Defendant. 

5.  On  the  trial  of  an  indictment  for  murder  it  is  proper  for  the  court 
to  charge  that  the  extent  to  which  the  prisoner  was  contradicted  by  the 
witnesses,  the  character  of  the  testimony  given  by  them,  the  reasonable- 
ness of  his  own  testimony,  and  its  consistency  with  the  established  facts 
in  the  case,  were  all  proper  subjects  for  consideration  in  determining 
the  credit  to  which  his  testimony  was  entitled,     lb. 
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CRIMINAL  LAW— conMniicd. 
Yerdiet— Practice)  Oyer  and  Terminer. 

6.  The  verdict  as  recorded  is  the  verdict  of  the  jury,  and  the  form 
prepared  in  the  jury  room,  thoagh  handed  to  the  clerk,  is  no  part  of 
the  record,  and  has  no  significance.     lb. 

Cruelty  to  Pauper. 

7.  Directors  or  overseers  of  the  poor  may  be  indicted  at  common  law 
for  willfully  neglecting  or  refusing  to  discharge  their  duties  to  paupers 
under  their  charge.     Com.  v.  Coyle,  36. 

8.  An  indictment  against  directors  of  the  poor  for  permitting  a  pau- 
per of  tender  years  to  be  so  gi'ossly  maltreated  as  to  result  in  his  death, 
will  be  sustained  where  the  evidence  shows  that  defendants  were  in- 
formed that  the  person  to  whom  they  bound  the  child  was  of  bad  char- 
acter, that  his  house  was  an  unsafe  place  for  so  young  a  boy,  and  that 
his  parsimony  and  cruelty  in  the  treatment  of  poor  children  committed 
to  his  care  were  well  known  in  the  neighborhood  in  which  he  lived.  lb, 

0.  In  such  a  case  it  is  the  duty  of  the  directors  of  the  poor,  after  a 
child  is  bound  to  service,  to  see  that  the.  covenants  of  the  master  are 
substantially  complied  with,  and,  if  these  are  willfully  and  persistently 
violated  to  the  injury  of  the  child's  health,  to  institute  necessary  pro- 
ceedings to  set  aside  the  indenture.    lb, 

10.  Where  tlie  directors  of  the  poor  indenture  a  pauper  of  tender 
years  to  a  person  whom  they  know  to  be  a  cruel  and  dangerous  master, 
and  the  child  dies  from  maltreatment  and  neglect,  it  is  competent  for 
the  commonwealth,  on  the  trial  of  an  indictment  against  the  directors,  to 
introduce  evidence  descriptive  of  the  results  of  their  misconduct  with- 
out proving  personal  notice  to  them  of  each  specific  act  of  cruelty  which 
contributed  to  the  death  of  the  child.     lb. 

Public  Officers^-Misdemeanor  in  Office. 

11.  A  public  officer  may  be  prosecuted  and  punished  for  misdemeanor 
in  office  after  his  term  has  expired.    lb, 

CROSS-EXAMINATION.    See  Evidence,  10,  29. 

CROSSING.    Of  one  railroad  by  another.    See  Railroads,  1-7.    Altoona 

etc,  R.  R,  V.  T.  <ft  a  R,  R,,  623;  Pa.  S,  V,  R.  R,  v.  R,  i?.,  232,  277. 
CUMULATIVE  VOTING.    See  Cobpobations,  3.     Com.  v.  BuUerworth, 

55. 

DAMAGES.    See  Road  Law;  Streets. 

For  breach  of  contract.    See  Contract,  4. 
DEBTOR'S  EXEMPTION. 
Wairer— Joint  Ownersliip. 

1.  The  joint  owners  of  a  certificate  of  stock  pledged  for  a  joint  debt 
cannot  claim  the  exemption  of  three  hundred  dollars  out  of  the  proceeds 
of  a  sherifiTs  sale  of  the  stock.    Hawley  v.  Hampton^  18. 

2.  A  pledge  of  personal  property  implies  a  waiver  of  the  benefits  of 
the  exemption  law.    lb. 

Costs— Master's  Fee. 

8.  The  plaintiff  in  an  equity  suit  to  restrain  a  trespass,  whose  bill  is 
dismissed  with  costs,  may  claim  the  benefit  of  the  exemption  where  ex- 
.  ecution  is  issued  against  him  to  recover  the  amount  of  the  master's  fee. 
Bradley  v.  JR.  R.,  72. 
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DEBTOR'S  EXEMPTION— continued. 

4.  The  compeiiBation  of  a  matter  in  equity,  as  respects  the  party  who 
has  it  to  pay,  is  costs,  and  not  a  fee.    26. 

5.  The  plaintiff  in  an  equity  suit,  by  invoicing  the  services  of  a  mas- 
ter, impliedly  agrees  to  pay  him  therefor,  and  no  other  element  than 
tliat  of  debt  on  contract  enters  into  the  decree  against  pliUntiff  for 
costs.    lb, 

DECEDENTS'  ESTATES.    See  French  Spoliation  Claims;  Will. 
Sale  of  land  demised  for  life  to  wife.    See  Will,  1 1.    PyoWa  EsL^  441. 
CUiM  for  Serrioes. 

1.  At  the  audit  of  an  executor's  account,  a  claim  for  boarding  and  nurs- 
ing amounting  to  eight  hundred  dollars  was  presented  against  decedent's 
estate.  It  also  appeared  from  the  evidence  that  the  claimant  had  pur- 
chased from  decedent  a  farm,  giving  a  judgment  for  the  greater  part  of 
the  purchase  money.  The  remainder,  amounting  to  eight  hundred  dol- 
lars, was  to  be  paid  in  cash  if  decedent  ever  needed  it  During  her  life- 
time decedent  never  demanded  this  money,  nor  had  claimant  demanded 
from  her  any  payment  of  board.  Held,  that  decedent's  right  to  demand 
the  payment  of  the  balance  of  purchase  money  continued  until  her  death, 
and  was  not  extinguished  by  that  event,  and  that  the  one  debt  should 
be  applied  to  the  payment  of  the  other.  Colgan'H  Eat,,  140. 
Deeedent's  Debts. 

2.  The  distribution  of  a  decedent's  estate  among  creditors  as  well  as 
legatees  and  distributees  belongs  exclusively  to  the  orphans'  court,  and 
creditors  are  bound  to  appear  and  claim  their  respective  debts  in  that 
court  or  to  be  debarred  from  the  distribution.     Strouae  v.  Lawrence,  421. 

3.  A  creditor  may  of  course  proceed  in  a  common  law  action  to  estab- 
lish his  claim,  but  he  cannot  take  any  part  of  the  estate  under  a  judg- 
ment in  such  case.  He  must  come  into  the  orphans'  court,  and  establish 
his  claim  there,  and  take  the  share  of  the  entire  estate  which  is  allotted 
to  him  along  with  the  other  creditors.    lb, 

4.  A  creditor  cannot,  by  an  attachment  execution  on  a  judgment  ob- 
tained after  the  death  of  a  decedent,  appropriate  to  the  payment  of  his 
debt  a  chose  in  action  due  to  the  estate  of  the  decedent.    lb. 
Eqnalliatioii  of  Shares* 

5.  Where,  on  a  partial  distribution  of  an  intestate's  estate,  certain  rela- 
tives of  the  half  blood,  though  entitled,  do  not  participate,  and  the  entire 
fund  for  distribution  is  awarded  to  certain  only  of  the  distributees,  the 
inequality  will  be  corrected  on  a  subsequent  distribution  of  other  funds 
belonging  to  the  decedent's  estate,  by  awarding  to  the  one  who  received 
nothing  on  the  first  distribution  enough  to  make  up  his  proportionate 
distributive  share  of  both  funds.     Tetter's  Eat.,  506. 

DECLARATIONS.    Against  interest.    See  Eyidsncb,  20,  27.    MiUer  v. 
Baker,  173;  Phila.  Truat  Co,  v.  B.  «.,  590. 
Of  husband  against  wife.    See  Evidsnce,  9.    Leedom  v.  Leedom,  273. 
As  to  fraudulent  collusion.    See  Eyidsncb,  19.    Sommer  v.   GUman, 
129. 
DEED.    For  wife's  land  made  by  mistake  to  husband.    See  HusBAin)  and 
Wife,  2.    MiUer  v.  Baker,  172. 
Acknowledgment. 
1.  Where  tlie  date  of  the  acknowledgment  of  a  deed  is  within  the  life- 
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DEED— continued, 
time  of  the  grantee,  the  grantor  and  his  wife  are  not  competent  witnesses 
after  the  death  of  the  grantee  to  testify  that  the  deed  was  a  forgery,  and 
that  on  the  day  of  the  alleged  acknowledgment  they  were  not  in  the 
county  specified  in  the  certificate.     Sutherland  v.  Ross^  29. 
Delirerj. 

2.  Where  an  owner  of  land,  prior  to  his  marriage,  executes  a  deed  con- 
veying land  to  his  intended  wife,  and  delivers  it  to  her,  the  fact  that  the 
deed,  hoth  hefore  and  after  the  marriage,  was  kept  in  the  husband^  s  safe, 
does  not  affect  the  legal  character  of  the  delivery.  Turner  v.  Warren, 
336. 

8.  An  owner  of  land,  prior  to  his  marriage,  executed  a  deed  conveying 
the  land  to  his  intended  wife.  He  also  prepared  a  blank  will  to  be  sign- 
ed by  her  after  their  marriage,  devising  the  same  land  to  him.  The  deed 
was  acknowledged  by  the  grantor,  and  handed  by  him  to  the  husband 
of  his  intended  wife's  sister,  who  delivered  it  to  the  grantee.  Subse- 
quently the  grantor  and  grantee  were  married,  but  before  the  marriage, 
the  deed  was  deposited  in  the  grantor's  safe,  where  it  remained  until 
after  the  wife's  death.  The  wife  died  without  leaving  children,  and  with- 
out having  made  a  will.  After  her  death,  her  husband  took  the  deed 
from  the  safe.  The  wife's  brother-in-law  was  present  at  the  time,  and 
saw  that  the  signature  to  the  deed  was  untouched.  Subsequently  the 
husband,  on  taking  out  letters  of  administration  on  his  wife's  estate, 
placed  the  deed,  with  other  of  his  deceased  wife's  papers,  in  the  hands 
of  his  counsel,,  where  they  remained  until  after  the  husband's  death, 
when  an  examination  of  the  deed  showed  that  the  signature  had  been 
erased.    Held : 

(1)  That  the  evidence  was  sufficient  to  establish  a  delivery  of  the  deed 
to  the  grantee. 

(2)  That  the  fact  that  the  deed  was  kept  in  the  husband's  safe  was  im- 
material, and  could  not  defeat  the  grantee's  rights. 

(8)  That  the  erasure  of  the  grantor's  signature  after  delivery  of  the 
deed  was  ineffectual  to  revest  title  in  the  husband. 

(4)  That  there  was  no  violation  of  professional  confidence  for  the 
husband's  attorney  to  testify  as  to  the  delivery  of  the  pi^pers,  and  the 
condition  in  which  they  were  found  after  the  wife's  death. 

(5)  That  the  failure  or  neglect  of  the  wife  to  make  a  will  did  not  di- 
vest her  legal  title  to  the  land.    lb. 

Conditional  Delirery. 

4.  Where  the  future  delivery  of  a  deed  is  merely  to  await  the  lapse  of 
time,  or  the  happening  of  some  contingency,  and  not  the  performance 
of  any  condition,  it  will  be  deemed  the  grantor's  deed  presently;  but 
where  the  future  delivery  depends  upon  the  payment  of  money,  or  the 
performance  of  some  other  condition,  it  will  be  deemed  an  escrow. 
Landon  v.  Brown,  638. 

6.  Where  in  such  a  case  the  grantee  obtains  possession  of  the  deed 
without  performing  the  condition,  he  acquires  at  the  most  but  a  void- 
able title  to  the  lands  described  in  the  deed.    16. 
Delivery  in  Escrow. 

6.  In  general,  where  an  instrument  is  delivered  as  an  escrow  to  a  third 
peraon  to  be  delivered  to  the  grantee  on  a  future  event,  it  is  not  the 
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DEED— continued, 
deed  of  the  grantor  until  the  Becond  delivery;  hut  relation  back  to  the 
first  delivery  is  sometimes  allowed  in  cases  of  necessity  to  avoid  injury 
to  the  operation  of  the  deed  from  events  happening  between  the  first 
and  second  delivery.    Id. 

7.  A  father  executed  a  deed  to  his  son,  and  delivered  it  to  a  third  per- 
son to  be  held  in  escrow  until  the  son  should  have  paid  the  grantor's 
debts.  After  the  father's  death,  the  son  obtained  possession  of  the 
deed  without  having  paid  the  debts.  Held,  that  there  was  no  relation 
back  so  as  to  vest  title  in  the  son  at  the  date  of  delivery  in  escrow.    lb. 

8.  An  owner  of  lands  subject  to  a  judgment  executed  a  deed  for  the 
lands  to  his  son,  and  delivered  the  deed  to  a  third  person  to  hold  until 
all  the  debts  of  the  grantor  had  been  paid  by  the  son.  In  his  will  he 
further  directed  that  the  deed  should  not  be  delivered  to  his  son  until  the 
debts  were  paid.  After  the  grantor's  death,  the  son  obtained  possession 
of  the  deed  without  having  'paid  the  debts,  and  subsequently  signed  an 
amicable  scire  facias  to  revive,  as  terre  tenant,  and  also  as  executor  of 
his  father.  Held,  (1)  that  the  son  took  the  land  under  the  deed,  and 
not  under  the  will;  (2)  that  the  title  which  he  took  was  a  voidable  one; 
(8)  that  the  amicable  scire  facias  operated  to  continue  the  judgment 
against  the  land.    lb, 

0.  In  order  to  continue  the  lien  of  a  judgment,  a  scire  facias  to  revive 
must  correctly  recite  the  original  judgment  and  substantially  identify 
it  as  to  parties,  date  and  amount.    lb, 

MotDal  Mistake. 

10.  Where  by  mutual  mistake  there  is  included  in  a  deed  of  gift  to  a 
church  more  land  than  the  parties  intended,  and  the  grantee,  after  a  de- 
mand is  made  for  a  reconveyance,  makes  no  effort  to  ascertain  the  facts, 
or  to  obtain  information  from  those  who  represented  it  in  the  negotia- 
tion for  the  property,  but  forces  the  grantor  to  resort  to  a  bill  in  equity 
for  a  reconveyance,  all  of  the  costs  of  the  equity  suit  should  be  borne 
by  the  grantee.     Shedwick  v.  Churchy  57. 

DELIVERY.    See  Deed,  2,  3.     Turner  v.  Warren,  336. 

DISCRETION.    Of  court  as  to  granting  change  of  venue.    See  Appeals, 
2.    FeUa  v.  B.  iJ.,  503. 

Of  court  as  to  incorporation  of  borough.  See  Boboughs,  2.  Taylor 
V.  Borough,  476. 

DOWER. 
PosthumoDS  Child— Mortgage— Mistake  of  Law. 

1.  The  owner  of  a  vested  remainder  in  fee  devised  the  estate  absolute- 
ly to  his  wife.  After  his  death  a  posthumous  child  was  bom.  The 
child  died  prior  to  the  death  of  the  life  tenant  Held,  (1)  that  the  will 
was  revoked  by  the  birth  of  the  child,  who  took  a  fee  in  the  real  estate 
subject  to  the  dower  interest  of  the  remainder-man's  widow;  (2)  that 
the  widow,  although  not  entitled  to  the  enjoyment  of  the  estate  until 
the  death  of  the  life  tenant,  had  an  interest  which  she  could  convey. 
WU8on  V.  Ott,  433. 

2.  In  the  above  case,  after  the  death  of  the  child,  but  before  the  death 
of  the  life  tenant,  the  brothers  of  the  remainder-man  took  a  deed  from 
the  widow,  in  which  she  purpoii;ed  to  convey  to  them  a  fee,  and  at  the 
same  time  they  gave  her  a  mortgage  to  secure  the  purchase  money.    At 
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DOWER— continued. 
the  time  the  deed  was  given  all  parties  Were  under  the  impression  that 
the  widow  took  a  fee  as  the  heir  of  her  son.  After  the  death  of  the  life 
tenant,  the  brothers  claimed  that  the  fee  was  really  in  themselves  as 
heirs  at  law  of  the  blood  of  tlie  ancestor  from  whom  the  estate  came, 
and  that  it  did  not  pass  to  the  child^s  mother.  Held,  that  the  widow 
was  entitled  to  recover  at  least  the  value  of  her  dower  interest    lb, 

3.  Not  decided  whether  the  widow  was  entitled  to  recover  the  whole 
amount  of  the  mortgage.    lb, 

DURESS. 
Assignment  of  Chose  in  Action. 

1.  An  assignment  of  a  chose  in  action  by  a  debtor  to  a  creditor  will 
not  be  set  aside  on  the  ground  of  duress  where  the  assignment  was  the 
result  of  a  threat  by  the  creditor  to  arrest  the  assignor,  but  the  evidence 
did  not  show  that  there  was  any  arrest  of  the  person,  or  process  of  ar- 
rest, or  prosecution  for  any  criminal  offence  instituted,  or  that  there 
was  any  officer  of  the  law  ready  to  arrest,  and  that  the  threat  was  not 
made  directly  to  the  debtor,  but  to  a  friend  who  communicated  it  to 
him.    Phillipa  v.  Henry,  24. 

As^gnment  for  Benefit  of  Creditors. 

2.  An  assignee  for  the  benefit  of  creditors  has  no  standing  to  plead 
duress  of  his  assignor  for  the  purpose  of  setting  aside  an  otherwise  le- 
gitimate transfer  of  property  made  by  the  assignor  to  pay  an  honest 
debt.    lb. 

EJECTMENT.    Evidence  in,  where  land  is  claimed  by  deponent's  wife. 
See  EyiDBNOE,  20.    Miller  v.  Baker,  172. 
Aeeeptance  of  Benefit  of  Will. 

1.  In  an  action  of  ejectment  where  plaintiff  claims  as  devisee  under  her 
husband's  will,  it  is  not  necessary  for  her  to  prove  either  acceptance  or 
election  to  take  under  the  will.  The  presumption  is  that  every  devisee 
has  accepted  the  bounty  of  his  or  her  devisor;  but,  if  evidence  of  ac- 
ceptance were  necessary,  plaintiff* s  assertion  of  title  by  bringing  the 
suit  would  be  sufficient.    Darlington  v.  Darlington,  65. 

Statute  of  Frauds. 

2.  In  an  action  of  ejectment,  where  plaintiff  claims  title  as  devisee 
under  her  husband's  will,  evidence  that  the  executors  of  the  will,  under 
a  mere  power  of  sale  in  the  will*,  entered  into  an  agreement  to  sell  the 
land  to  defendant,  and  that  plaintiff  assented  to  this  agreement,  is  not 
admissible  under  the  statute  of  frauds.    lb. 

ELECTION.    To  take  under  will.    See  Ejectment,  1. 

ELECTIONS.    Of  corporate  officers.    See  Corpobations,  1-3.    Jenkins 
V.  Baxter,  199.     Com.  v.  Butterworth,  65. 

ELECTRICITY.  Power  of  borough  to  manufacture.    See  MmnciPALiTiES, 
6.    Linn  v.  Chamberaburg  Boro.,  511. 

EMINENT  DOMAIN.    See  Interest;  Railroads;  Road  Law;  Streets. 

EQUITABLE  CONYERSION.    See  Will,  7.    Darlington  v.  Darlington,  ft5. 

EQUITY.    Control  of  corporate  elections.    See  Corporations,  1, 2.    Jen- 
kins V.  Baxter,  199. 

Injunction  to  restrain  nuisance.  See  Nuisance,  1, 2.  Evans  v.  Fertil' 
izing  Co.,  209;  Daw  v.  Powder  Co.,  479. 
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EQUITY— continued. 
MaUral  Om  Companj-^BoBd. 

1.  A  court  of  equity  has  jurisdiction  to  compel  a  natural  gas  company, 
about  laying  pipes  under  a  sidewalk,  to  enter  a  bond  to  secure  the  land- 
owner for  the  direct  injury  caused  by  the  disturbed  condition  of  the 
street,  and  the  consequential  injury  to  the  land,  as  a  condition  of  the 
dissolution  of  a  preliminary  injunction.  McDeviU  v.  Gas  Co,,  367. 
Contribntion  among  Derisees* 

2.  Where  a  testator  imposes  upon  his  sons  to  whom  he  has  devised 
his  land  the  duty  of  maintaining  his  widow  and  daughters,  one  of  the 
sons  who  has  performed  this  duty  may  compel  the  other  to  contribute 
to  the  expense  thereof  by  a  bill  in  equity,  where  a  question  of  accounts 
is  raised  by  the  pleadings.    Shillito  v.  Skillito,  167. 

3.  While  a  manifest  want  of  jurisdiction  of  a  court  of  equity  may  be 
taken  advantage  of  at  any  stage  of  the  cause,  the  court  will  not  permit 
an  objection  to  its  jurisdiction  to  prevail  in  doubtful  cases  after  the 
parties  have  voluntarily  proceeded  to  a  hearing  before  a  master  on  the 
merits.  In  such  case  the  court  will  administer  equitable  relief.  lb. 
Bill  and  Cross  BilL 

4.  Where  a  bill  and  cross  bill  have  both  been  dismissed,  saving  how- 
ever certain  lights  to  plaintiff,  the  court  may  in  its  discretion  divide  the 
cost  equally  between  the  parties.    Penna.  S.  V.  R.  R.  v.  R.  iJ.,  232. 
Master's  Fee— Costs. 

5.  In  the  absence  of  any  evidence  that  would  justify  the  Supreme 
Court  in  saying  that  a  master^s  fee  is  clearly  excessive,  ic  will  be  as- 
sumed that  the  compensation  sanctioned  by  the  court  below  was  not 
unreasonable.    Linn  v.  Chamberaburgy  511. 

6.  The  compensation  of  a  master  in  equity,  as  respects  the  party  who 
has  it  to  pay,  is  costs,  and  not  a  fee.    Bradley  v.  Ry.^  72. 

7.  The  plaintiff  in  an  equity  suit,  by  invoking  the  services  of  a  master, 
impliedly  agrees  to  pay  him  therefor,  and  no  other  element  than  that  of 
debt  on  contract  enters  into  the  decree  against  plaintiff  for  costs.    lb. 
Costs— Deeds— Mntnal  Mistakes. 

8.  Where  by  mutual  mistake  there  is  included  in  a  deed  of  gift  to  a 
church  more  land  than  the  pai*ties  intended,  and  the  grantee,  after  a  de- 
mand is  made  for  a  reconveyance,  makes  no  effoiii  to  ascertain  the  facts, 
or  to  obtain  information  from  those  who  represented  it  in  the  negotia- 
tion for  the  property,  but  forces  the  grantor  to  resort  to  a  bill  in  equity 
for  a  reconveyance,  all  of  the  costs  of  the  equity  suit  should  be  borne  by 
the  grantee.     Shedxoick  v.  Church,  57. 

ERASURE.    In  deed.    See  Dkkd,  3.     Turner  v.  Warren,  336. 

ESCROW.    See  Deed,  4-7. 

ESTATES  TAIL.    See  Will,  3;  6. 

EVIDENCE.    In  accident  cases.    See  Negliobnce. 

Of  fraud  in  assignment  of  expectancy.  See  Assionmbnt,  1, 3.  Fritz's 
Est,  156. 

Of  agreement  between  borough  and  property  owner  as  to  paving.    See 
Boroughs,  6.    McKeesport  v.  Wood,  113. 
Of  cruelty  to  pauper.    See  Criminal  Law,  10.     Com.  v.  Coyle,  36. 
On  tiial  of  indictment  for  murder.    See  Criminal  Law,  3-5.    Cotn. 
V.  Brtyesaee,  451. 
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EVIDENCE— conMnu«d. 

To  establish  claim  for  services.  See  Dbcedrntb*  Estates,  1.  CoU 
gan'8  Est,  140. 

Of  delivery  of  deed  by  husband  to  wife.    See  Deed,  3.    Turner  v.  ' 
Warren,  336. 

Of  acceptance  of  benefit  of  wilL  See  EjECTMEirr,  1.  Darlington  v. 
Darlington,  65. 

On  issue  on  question  of  distribution  arising  from  sheriffs  sale.  See 
Execution,  1,  2.    Hagy  v.  Poike,  522. 

As  to  waiver  of  covenant  in  policy  of  insurance.  See  Insubanoe,  1. 
Hook  V.  Ins.  Co.,  229. 

Of  delivery  of  notice  of  vacation  of  premises.  See  Insubancb,  2-4. 
Strunk  v.  Ins.  Co..  345. 

In  proceedings  to  open  judgment.  See  Judgment,  1.  Stockwell  v. 
Webster,  41S. 

Of  fraud  in  making  statements  of  the  condition  of  a  company.  See 
Practice,  C.  P.,  5-7.    Halfman  v.  Ins.  Co.,  202. 

Of  fraud  in  procuring  promissory  note.  See  Promissobt  Note,  1. 
Boats  V.  Aschbach,  6. 

As  to  damages  for  opening  streets.  See  Road  Law,  2, 3.  Reyenthaler 
V.  Phila.,  1»5. 

Of  ownership  of  goods  taken  in  execution.    See  Sheriff's  Inter- 
pleader,  1,  2.    Keiser  v.  Ester ly,  100;  Heere  v.  Bank,  314. 
Depositions— Commissions. 

1.  Instructions  issued  for  the  guidance  of  commissioners  in  taking 
testimony,  are  directory  rather  than  mandatory,  and  depositions  taken 
under  a  commission  will  not  be  excluded  because,  in  some  slight  par- 
ticulars, not  affecting  the  merits  of  the  case,  the  commissioner  or  officer 
taking  the  same  may  have  neglected  to  comply  with  the  formal  instruc- 
tions.   Rhees  v.  Fairchild,  555. 

2.  A  deposition  will  not  be  excluded  merely  because  the  indorsement 
upon  the  commission  was  not  under  seal,  and  because  the  commissioner 
signed  not  as  commissioner,  but  as  notary  public.    lb. 
Competeney  of  Witness— Party  Dead. 

3.  A  widow,  who  is  also  the  administrator  of  her  husband,  is  incom- 
petent to  testify,  under  the  act  of  May  23,  1687,  P.  L.  158,  that  during 
her  husband's  lifetime  she  procured  two  horses  under  a  contract  with 
him,  and  that  prior  to  her  husband*  s  death  she  gave  the  horses  to  her 
sons,  who  claimed  them  from  the  estate.    Irwin's  Est,  82. 

4.  Where  the  date  of  the  acknowledgment  of  a  deed  is  within  the  life- 
time of  the  grantee,  the  grantor  and  his  wife  are  not  competent  witnesses 
after  tbe  death  of  the  grantee  to  testify  that  the  deed  was  a  forgery,  and 
that  on  the  day  of  the  alleged  acknowledgment  they  were  not  in  the 
county  specified  in  the  certificate.  Sutherland  v.  Ross,  29. 
Competency  of  Witness— Assignment  of  Interest. 

6.  Under  the  act  of  May  23,  1887,  P.  L.  160,  a  witness,  otherwise  in- 
competent, may  make  himself  competent  by  an  assignment  of  his  inter- 
est; whether  such  an  assignment  is  in  good  faith  is  a  question  for  the 
court,  and  the  fact  that  the  court  permits  such  a  witness  to  be  sworn  is 
a  determination  by  the  court  of  the  good  faith  of  the  assignment.  Tur- 
ner  v.  Warren,  336. 
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EVIDENCE— con«ntt«(J. 
Mortality  Tables. 

6.  The  American  tables  of  mortality  are,  it  seems,  admissible  in  evi« 
dence  in  an  action  for  damages  for  permanent  injuries  althougli  death 
did  not  result    Kraut  v.  Ry,^  327. 

Opinion  of  Witness  as  to  Character  of  Crossingr* 

7.  The  opinion  of  a  witness  as  to  the  dangerous  character  of  a  street 
crossing  is,  it  seems,  admissible  in  evidence.    lb. 

Hnsband  and  Wife. 

8.  In  an  action  of  ejectment  against  the  husband,  It  seems  that  the 
wife  cannot  be  called  as  on  cross-examination,  under  the  act  of  May  23, 
1887,  P.  L.  158,  on  the  allegation  that  she  was  the  real  plaintiff.  Wells 
▼.  Bunnell^  460. 

0.  The  declarations  of  a  husband  made  in  the  absence  of  his  wife  are 
not  admissible  against  the  wife.    Leedom  v.  Leedom,  273. 
Cross-examination. 

10.  The  contradiction  of  plaintifiTs  own  testimony  is  a  matter  of  de- 
fence which  cannot  be  introduced  upon  cross-examination  of  plaintifiTs 
witness.    16. 

11.  In  an  action  of  assumpsit  it  is  proper  to  permit  plaintiff  to  show 
by  defendant,  on.  cross-examination,  that  defendant  did  not  himself  em- 
ploy counsel  to  defend  the  case.    lb. 

Payment— Married  Women. 

12.  A  married  woman  executed  a  paper  by  which  she  acknowledged 
that  she  had  in  her  possession  one  thousand  dollars  belonging  to  her 
brother,  *'  he  having  deposited  the  same  with  me  for  safe-keeping,  which 
moneys  are  payable  to  him,  or  his  heirs  or  assign^,  on  demand  at  any 
time.'*  In  a  suit  against  her  by  her  brother's  executor,  defendant  of- 
fered evidence  tending  to  prove  that  she  had  returned  to  her  brother  the 
one  thousand  dollars  referred  to;  that  she  then  asked  for  the  papers 
she  had  given  him,  and  he  replied  it  made  no  difference  between  them, 
that  he  had  torn  them  up,  or  would  tear  them  up;  that  defendant's  hus- 
band then  drew  a  receipt  which  was  signed,  and  alleged  to.have  been 
afterwards  lost,  but  that  it  was  seen  by  one  or  two  of  the  witnesses. 
Held,  that  the  testimony  if  believed  was  sufficient  to  warrant  and  sus- 
tain a  verdict  in  favor  of  defendant.    Fullam  v.  Rose,  47. 

13.  In  the  above  case  the  inventory  and  appraisement  filed  by  plaintiff 
as  executor  was  admissible  for  the  purpose  of  showing  that  the  claim 
in  suit  was  omitted  therefrom.    lb. 

14.  A  certified  copy  of  the  adjudication  of  plaintiff's  acoount  as  ex- 
ecutor was  also  admissible  for  the  purpose  of  showing  that  defendant 
was  a  creditor  of  the  estate,  and  a  distributee  under  the  adjudication, 
and  that  no  claim  had  been  made  against  her,  in  any  form,  on  the  paper 
in  suit    lb. 

15.  A  married  woman  who  accepts  money  for  safe-keeping,  and  re- 
fuses to  return  it  when  demanded,  cannot  take  refuge  behind  the  plea 
of  coverture.    lb. 

16.  It  is  tlie  province  of  the  jury  to  reconcile  if  possible  apparent  in- 
consistencies and  contradictions  in  the  testimony  of  witnesses,  and  where 
there  are  such  inconsistencies  and  contradictions,  it  is  improper  for  the 
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court  to  suggest  that  the  case  turns  solely  on  the  yeraolty  of  a  particular 
witness.    lb. 
Promissor  J  Notes— Belease. 

17.  In  an  action  on  a  promissory  note  by  the  indorsee  against  the  payee, 
where  the  maker  signed  as  agent,  it  is  proper  to  submit  the  case  to  the 
jury  where  there  is  evidence  that  the  maker  executed  a  bill  of  sale  for  a 
number  of  horses  to  the  indorsee,  who  thereupon  released  the  payee,  but 
the  indorsee  claims  that  the  bill  of  sale  was  taken  merely  as  security  for 
payment  of  the  note,  and  also  that  the  maker  had  no  title  to  the  horses. 
Linck  y.  MacMiHan^  553. 

Promissory  Notes— Statement  of  Stock  Transaetions. 

18.  In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory 
note,  the  deposition  of  thfi  maker  of  the  note,  a  broker,  is  inadmissible, 
which  admits  that  the  maker  received  mai'gins  from  the  payee,  but  does 
not  aver  that  he  ever  repaid  them,  or  that  the  note  was  given  exclusively 
for  profits.  J.  C,  McNaxtghton  Co,  v.  Baldeman,  144. 
Deelarations— Attachment  Exeoation— Fraud* 

10.  Where  ground  has  been  laid  for  a  claim  of  fraudulent  collusion 
between  a  debtor  and  his  judgment  creditor  to  deprive  a  person,  who 
has  attached  the  debt  in  the  hands  of  the  debtor,  of  the  benefit  of  his 
attachment,  the  declarations,  written  or  verbal,  of  either  debtor  or  cred- 
itor in  reference  to  the  debt  are  competent  evidence.  Sommer  y.  Oil- 
many  129. 
Declarations— Ejectment. 

20.  In  an  action  of  ejectment  by  purchasers  at  a  sheriff*  s  sale  under  a 
judgment  against  a  husband,  where  the  husband  is  the  defendant  claim- 
ing possession  under  a  title  he  alleges  to  be  that  of  his  wife,  it  is  proper 
to  admit  evidence  of  acts  and  declarations  of  the  husband  against  in- 
terest, although  not  made  in  the  presence  of  his  wife.  In  such  a  case  it 
is  also  proper  to  permit  the  plaintiff  to  show  that  the  property  was  as- 
sessed in  the  name  of  the  husband.  Miller  v.  Baker,  173. 
Principal  and  Agent— Accounts. 

21.  In  an  action  of  assumpsit  brought  by  one  of  several  executors 
without  the  consent  or  approval  of  the  others,  against  an  ^ent  of  the 
testatrix  for  an  account,  a  nonsuit  is  properly  entered,  where  the  testi- 
mony shows  that  the  defendant  made  regular  statements  to  testatrix, 
that  the  balance  showed  by  them  was  always  paid,  and  that  testatrix 
was  satisfied  with  them.    Biiterling  y.  Deahler,  1. 

Duress— Assignment  of  Chose  in  Action. 

22.  An  assignment  of  a  chose  in  action  by  a  debtor  to  a  creditor  will 
not  be  set  aside  on  the  ground  of  duress  where  the  assignment  was  the 
result  of  a  threat  by  the  creditor  to  arrest  the  assignor,  but  the  evidence 
did  not  show  that  there  was  any  arrest  of  the  person,  or  process  of  ar- 
rest, or  prosecution  for  any  criminal  offence  instituted,  or  that  there 
was  any  officer  of  the  law  ready  to  arrest,  and  that  the  threat  was  not 
made  directly  to  the  debtor,  but  to  a  friend  who  communicated  it  to 
him.     Phillips  v.  Hennj,  24. 

Sberif  rs  Interpleader. 

23.  On  a  sheriff's  interpleader  to  determine  the  ownership  of  goods 
taken  in  execution  it  is  proper  to  submit  the  case  to  the  jury  where  there 
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EVIDENCE— continued, 
is  evidence  tliat  the  claimantB,  a  partnership,  and  the  defendants  in  the 
execution,  also  a  partnership,  negotiated  with  each  otiier  for  the  cum- 
bination  of  the  two  firms  into  a  new  partnership,  that  during  the  nego- 
tiations claimants^  goods  were  moved  to  the  premises  of  the  other  firm, 
but  that  the  agreement  was  never  consummated,  and  the  goods  were  never 
mingled  with  those  of  the  defendants  in  the  execution,  but  were  kept  sep- 
arate and  apart  Heere  v.  Banky  814. 
Contract— Architect. 

24.  Plaintiff  sued  to  recover  the  unpaid  balance  due  him  for  work  in 
preparing  plans  and  drawings  for  a  building  erected  by  defendant.  De- 
fendant alleged  that  the  plant  for  heating  the  building  was  unsatisfac- 
tory, and  that  as  this  had  been  built  after  drawings  made  by  plaintiff, 
the  fault  was  his  and  the  loss  to  defendant  igiould  be  set  off  against  his 
demand.  After  the  heating  works  were  put  in,  plaintiff  gave  to  the 
plumber  a  certificate  to  show  that  the  work  was  finished  in  accordance 
with  the  plans.  Held^  that  the  mere  fact  of  the  giving  of  the  certificate 
was  not  sufficient  to  charge  plaintiff  with  liability,  but  that  the  certifi- 
cate itself  must  be  produced  in  evidence,  or  accounted  for;  and  that 
plaintiff^s  answer  that  he  had  given  a  certificate  of  a  general  chai-acter 
could  not  be  used  as  proof  of  the  contents  of  the  certificate  without 
some  further  showing.    Brown  v.  Burr,  458. 

Payment— ({aestion  for  Jury. 

25.  In  the  above  case  plaintiff  acknowledged  that  he  had  received  two 
hundred  dollars.  Defendant  produced  a  check  indorsed  by  plaintiff  show- 
ing a  payment  of  one  hundred  and  fifty  dollars.  Held,  that  the  question 
whether  the  check  was  part  of  the  two  hundred  dollars,  or  in  addition 
thereto,  was  a  question  of  fact  for  the  jury.    lb. 

Ownership  of  Railroad  Bondg. 

26.  In  an  action  by  an  executor  against  a  railroad  company  to  recover 
the  principal  and  interest  of  twenty-four  bonds,  there  was  evidence  that 
the  bonds  wei*e  found  in  a  desk  in  testator^s  room,  in  a  sealed  and  stamped 
envelope  addressed  to  the  railroad  company  in  a  handwriting  other  than 
testator's;  that  all  of  testator's  other  securities  were  kept  with  a  trust 
company;  that  the  bonds  were  fouiteen  years  overdue  at  the  time  of  tes- 
tator's death,  and  only  the  first  coupon  had  been  removed ;  tliat  the  bonds 
ran  for  twenty  years,  and  all  others  of  this  issue  had  been  paid  at  matu- 
rity; that,  shortly  after  the  original  issue  of  the  bonds,  the  railroad  com- 
pany being  in  need  of  money,  authorized  the  bonds  to  be  pledged  for  the 
payment  of  the  personal  notes  of  the  directors  (of  whom  testator  was 
one)  made  for  the  use  of  the  company ;  that  twenty-four  bonds  had  been 
pledged  to  a  bank  to  secure  testators  notes;  that  these  notes  had  been 
paid  by  the  company,  and  testator  had  secured  the  notes  from  the  bank. 
There  was  no  evidence  that  the  bonds  were  the  same  as  the  ones  found 
in  testator's  desk.  Heldy  that  there  was  sufficient  evidence  from  which 
a  jury  might  infer  that  the  bonds  were  the  property  of  the  company,  and 
that  it  was  error  to  withdraw  the  case  from  the  jury.  Phila.  Trust  Co, 
V.  i?.  i?.,  590. 

27.  In  tlie  above  case  the  sealing  of  the  bonds  in  an  envelope  addressed 
to  defendant  company  was  a  declaration  against  testator's  interest  as  to 
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the  ownership  of  the  bonds,  and  indicative  of  an  intention  to  deliver 
them  to  the  rightful  owner.    lb. 
Inferenceg  of  Fact. 

28.  Inferences  of  fact  are  derived  wholly  and  directly  from  the  cii-oum- 
stances  of  the  particular  case,  by  means  of  the  common  experience  of 
mankind,  without  the  aid  or  control  of  any  i*ules  of  law  whatever,  and 
such  inferences  are  to  be  drawn  by  the  jury,  and  not  by  the  court.  lb. 
Land  Damages. 

20.  In  a  proceeding  to  recover  damages  for  opening  a  street,  where 
plaintiff  testifies  that  certain  buildings  standing  in  tlie  line  of  the  streets 
had  been  torn  down,  and  sought  to  convey  the  impression  that  they  had 
been  removed  by  the  city,  it  is  proper  to  admit  evidence  on  behalf  of  de- 
fendant to  show  that  the  buildings,  which  were  old  and  dilapidated,  had 
been  torn  down  and  removed  by  boys  and  women  for  fire  wood.  Bey  en- 
thaler  V.  Phila,y  105. 
PoBsibility  of  Mnnicipal  ImproTemeiits. 

30.  In  a  proceeding  to  recover  damages  for  opening  a  street  it  is  not 
improper  to  chai*ge  the  jury  that  they  are  *^  not  to  take  possibility  of 
municipal  improvements  as  an  argument  against  the  weight  of  thought 
or  opinion  on  either  side,"  where  the  court  also  says  that  the  possibility 
is  not  to  be  considered  as  an  independent  claim,  that  it  enters  into  the 
question  of  the  market  value  of  the  ground  after  the  street  is  opened, 
and  that  the  witnesses  must  be  presumed  to  have  taken  it  into  consid- 
eration in  reaching  a  judgment  as  to  the  market  value  of  the  prop- 
erty, lb. 
EXECUTION.  See  Debtob's  Exbmption;  Mabbied  Women;  Shebiff's 
Iktebpleadeb. 

Priority  of  assignment  over.  See  Absignment  fob  Benefit  of  Cred- 
rroBS,  4.    Hodenpuhl  v.  Nines,  466. 

Liability  of  sheriff  for  vn*ongful  levy  and  sale.    See  Common  Cab- 
bieb,  1.    Jenka  v.  Fulmevy  527. 
Issne  on  ({aestioii  of  Digtribntion. 

1.  Under  the  acts  of  June  16,  1886,  P.  L.  777,  and  Apill  20,  1846,  P.  L. 
411,  regulating  the  gi*anting  of  issues  **  where  there  shall  be  disputes 
concerning  the  distribution  of  money  '*  arising  from  sales  upon  execu- 
tion, an  issue  should  not  be  granted  on  evidence  so  slight  and  insufii- 
cient  that  in  case  a  verdict  should  be  rendered  thereon  in  favor  of  the 
petitioner  the  tiial  judge  would  be  bound  to  set  it  aside.  Hagy  v. 
Poike,  522. 

2.  In  such  a  case  testimony  merely  tending  to  prove  circumstances  of 
*  suspicion  is  insufficient     Alleged  fraud  must  be  established  eiUier  by 

direct  proof,  or  by  clearly  proved  facts  sufficient  to  warrant  a  presump- 
tion of  its  existence.  It  is  not  enough  to  charge  fraud  and  prove,  in 
support  thereof,  slight  circumstances  of  suspicion  only.     lb. 

EXECUTORS  AND  ADMINISTRATORS.     See  Tbusts  and  Tbustees. 

EXEMPTION.    See  Debtob's  Exemption;  Taxation. 

EXPECTANCY.    Assignment  of.    See  Assignment.    Fritz's  Est.,  166. 

FELLOW  SERVANTS.    See  Negligence,  27. 
FIRE  INSURANCE.    See  Insurance,  1-3. 
Vol.  clx — 43 
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FIXTURES. 
AnnexatioB  to  Realty. 

1.  As  to  all  articles  not  so  intimately  connected  with  the  freehold  as 
to  become  essentially  a  part  of  it,  the  intention,  not  the  mere  physical 
fact  of  their  connection  with  the  realty,  is  the  criterion  of  annexation. 
But  the  **  intention  "  which  thus  becomes  controlling  is  not  the  secret 
design  which  may  dwell  in  a  party^s  mind  and  as  to  whose  existence  he 
alone  can  speak,  but  that  **  intention  "  which  was  either  expressly  de- 
clared by  the  parties  competent  to  make  it  the  governing  rule,  or  which 
flows,  patent  to  all,  from  the  nature  and  character  of  the  act,  the  clear 
purpose  to  be  served,  the  manifest  relation  which  the  articles  bear  to  the 
realty,  and  the  visible  consequences  of  their  severance  upon  the  proper 
and  obvious  use  of  it    Bank  v.  North,  803. 

Steui  HeatiBg  Apparatus. 

2.  Radiators  and  valves  connecting  with  steam  heating  apparatus  are 
not  fixtures  attached  to  the  realty.  They  are  exactly  analogous  to  gas 
fixtures  and  are  severable  from  the  real  estate.    lb. 

FOOT  FRONT  RULE.    See  Road  Law,  7-9.     Scranton  ▼.  Bushy  499. 
FORFEITU  RE  OF  CHARTER.    See  Cobporation,  4.    Hinchman  v.  Turn- 
pike, 150. 
FRAUD.    In  assignment  of  expectancy.    See  Assionkent,  1-8.    FriW/t 
Est,  156. 

Fraudulent  attempt  to  deprive  attaching  creditor  of  his  rights.  See 
Attachment  Execution,  4.    Sommer  v.  Gilmore,  129. 

Question  of,  on  issue  to  determine  method  of  distribution.  See  Exe- 
cution, 1,  2.    Hagy  v.  Poike,  522. 

Fraudulent  scheme  to  deprive  husband  of  his  curtesy.  See  Mabbied 
Women,  1-3.     Wells  v.  Bunnell,  460. 

In  procuring  promissory  note.    See  Pbomissobt  Note,  1.    Hoots  v. 
Aschbach,  6. 
By  guardian.    See  CsiMiNAii  Law,  1.     WentzeVs  Ap.,  252. 
FRENCH  SPOLIATION  CLAIMS. 

1.  The  appropriation  of  money  for  the  payment  of  French  spoliation 
claims  by  the  act  of  Congress  of  March  8,  1891,  26  St.  at  Large,  897,  was 
a  mere  gratuity,  and  in  making  the  gift  Congress  made  it  upon  its  own 
terms.     ClemenVs  Est.,  391. 

2.  The  right  to  the  fund  accrued  in  1891,  when  the  act  was  passed,  to 
those  who  were  at  that  time  the  next  of  kin  of  the  onginal  claimant 
Assignees  in  bankruptcy  were  expressly  excluded,  and  by  necessary  im- 
plication all  other  parties,  assignees,  devisees,  residuaiy  legatees,  wid- 
ows, surviving  husbands,  etc.,  were  also  excluded.    lb. 

3.  The  act  made  no  express  provision  for  the  ascertainment  of  the 
next  of  kin,  but  passed  tlie  fund  to  the  administi-atrix  de  bonis  non  of 
the  original  claimant  and  therefore  necessaiily  to  the  proper  court  of  his 
domicile,  but  in  so  doing  it  dictated  the  scheme  of  distribution,  which 
was  expressly  to  be  to  the  next  of  kin,  and  by  necessary  implication  such 
next  of  kin  were  to  be  ascertained  by  the  law  of  the  domicile.  Clement's 
Estate,  Scott's  Appeal,  150  Pa.  85,  reversed,    lb. 

4.  The  ascertainment  of  the  next  of  kin  to  a  decedent  for  purposes  of 
distribution  is  within  the  general  jurisdiction  of  the  orphans*  court,  and 
this  jurisdiction  may  be  extended  to  include  such  ascertainment  with 
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reference  to  a  fund  which,  though  not  a  part  of  the  decedent's  estate,  is, 
for  the  purpose  of  ascei-taining  who  are  to  take,  to  be  treated  as  if  it 
were.    lb. 

5.  Under  the  act  of  Congress  of  March  3,  1891,  an  appropriation  was 
made  to  pay  a  French  spoliation  claim  to  the  next  of  kin  of  Jacob  Clem- 
ent When  the  act  was  passed,  all  of  the  children  of  the  claimant  were 
dead,  but  there  were  living  four  grandchildren,  children  of  a  son,  and 
thirteen  great-grandchildren,  issue  of  seven  deceased  children  of  a  daugh- 
ter. Held  that  the  four  living  grandchildren  were  each  entitled  to  take 
one  eleventh  in  their  own  right  as  nearest  of  kin,  and  one  eleventh  would 
go  to  the  representatives  of  each  of  the  deceased  grandchildren  per 
stirpes.    lb. 

6.  By  the  scheme  of  the  act  of  April  8, 1833,  §  2,  art  4,  cl.  B.  A  C,  P.  L. 
316,  when  all  of  the  descendants  are  in  the  same  degree  they  take  per 
capita  in  their  own  right  and  not  by  representation,  but  when  there  are 
descendants  in  different  degrees,  those  in  the  class  nearest  to  the  intes- 
tate take  in  their  own  right,  and  the  remoter  ones  take  by  representation 
from  deceased  members  of  the  same  class  as  the  nearest  survivors.    lb. 

GAMBLING  CONTRACT.    See  Contbact,  2. 
GAS  LEASE.    See  Lease,  5-7. 
GRADING.    See  Road  Law,  4-9. 
GROUND  RENT. 

1.  The  act  of  June  12,  1878,  P.  L.  205,  which  provides  that  grantees  of 
real  estate  shall  not  be  personally  liable  for  mortgages,  ground  rents  or 
other  incumbrances  thereon,  unless  they  expressly  bind  themselves  in 
writing,  does  not  apply  to  an  action  by  a  grantor  for  the  unpaid  balance 
of  the  purchase  money,  where  the  grantee  agreed  by  parol  as  a  part  of 
the  consideration  for  the  property  to  pay  off  the  moi*tgages  thereon. 
Lennox  v.  Brown,  191. 

2.  Plaintiff  owned  three  adjoining  lots,  each  subject  to  a  separate 
ground  rent,  and  all  jointly  subject  to  subsequent  mortgages.  Two  of 
the  lots  had  been  sold  by  the  sheriff  for  arrears  of  ground  rent,  but  title 
had  not  been  taken.  Judgment  had  been  obtained  for  ground  rent  due 
on  the  third  lot  Defendants  verbally  agreed  to  purchase  plaintiff's  in- 
terest in  all  the  lots  for  the  consideration  of  a  certain  sum  in  cash  and 
the  payment  of  all  claims  against  the  property.  Held,  that  an  action 
could  be  maintained  by  the  plaintiff  on  this  agreement    lb. 

GUARDIAN  AND  WARD. 

Under  the  act  of  April  22,  1863,  P.  L.  531,  the  provisions  of  the  crimi- 
nal code  of  March  31,  1860,  P.  L.  414,  were  extended  so  as  to  include 
guardians  **  in  the  same  manner  as  executors,  administrators  and  assign- 
ees." The  latter  act  therefore  embraces  the  case  of  fraudulent  guar- 
dians.    WentzeVa  Appeal,  252. 

HABEAS  CORPUS. 
Attachment— Extradition— Jarisdiction. 

1.  The  courts  can  in  a  proper  case  surrender  an  alleged  criminal  to 
the  courts  of  a  sister  state  for  trial,  but  they  cannot  compel  by  an  attach- 
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HABEAS  CORPUS— continued, 
ment  a  resident  of  Pennfiylyania  to  go  into  another  state  and  submit 
himself  to  the  jurisdiction  of  its  tiibunals.     Com.  v.  8age^  399. 

2.  Considerations  of  comity  do  not  require  the  courts  of  this  state  to 
dismiss  the  parties  with  directions  to  proceed  to  another  state,  in  which 
tlie  contract  was  made,  or  the  parties  were  domiciled,  so  that  the  law  of 
that  state  may  be  administered  by  its  courts,  but  simply  that  our  courts 
shall  apply  the  same  rule  that  the  courts  of  the  proper  state  apply.  lb. 
Parent  and  Child. 

3.  To  a  writ  of  habeas  corpus  issued  by  a  father  to  secure  the  custody 
of  a  child,  the  respondent,  the  relator's  wife,  filed  an  answer  averring 
that  the  relator  was  not  a  fit  person  to  have  the  custody  of  the  child. 
It  was  not  denied  that  both  relator  and  respondent  had  been  previously 
domiciled  in  New  Jersey,  and  that  the  relator  continued  to  reside  there, 
and  that,  under  the  laws  of  New  Jersey,  he  was  the  natural  guardian  of 
the  child.  Held^  that  no  considerations  of  comity  justified  the  court  in 
awarding  the  child  to  the  relator,  without  inquiring  as  to  his  fitness  to 
have  the  custody  of  the  child.    lb. 

HUSBAND  AND  WIFE.    See  Mabried  Women. 

Delivery  of  deed  to  wife.    See  Deed,  2,  3.     Turner  v.  Warren^  336. 
DeoUrations* 

1.  The  declarations  of  a  husband  made  in  the  absence  of  his  wife  are 
not  admissible  against  the  wife.    Leedom  v.  Leedom^  273. 
Resulting  Trust. 

2.  Where  a  deed  for  land  purchased  by  a  wife  and  paid  for  with  her 
money,  is  made  by  mistake  to  her  husband,  who  recognizes  her  title, 
no  resulting  trust  arises  which  must  be  enforced  by  the  wife  against 
the  husband  within  five  years,  under  the  act  of  April  22,  1856,  §  6,  P.  L. 
533.    Miller  y.  Baker,  172. 

3.  In  such  case,  the  possession  by  the  husband  and  wife  of  the  wife's 
land  is  referable  to  her  title  and  the  marital  relation,  and  his  occupancy 
of  it  results  from  and  accords  with  his  relation  to  the  owner,  and  it  is 
not  in  any  sense  adverse  to  hers,  nor,  as  between  them,  will  the  mere 
continuance  of  such  occupancy  for  any  space  of  time  operate  in  equity 
or  by  force  of  any  statute  as  an  extinguishment  or  bar  to  the  assertion 
of  her  title.    lb. 

4.  Purchasers  of  such  property  at  a  sheriff's  sale  under  a  judgment 
against  the  husband  with  notice  of  the  wife's  equity  take  no  title  as 
against  the  wife.    lb. 

Declarations— Assessment. 

5.  In  an  action  of  ejectment  by  purchasers  at  a  sheriff's  sale  under  a 
judgment  against  a  husband,  where  the  husband  is  the  defendant  claim- 
ing possession  under  a  title  he  alleges  to  be  that  of  his  wife,  it  is  proper 
to  admit  evidence  of  acts  and  declarations  of  the  husband  against  in- 
terest, although  not  made  in  the  presence  of  his  wife.  In  such  a  case 
it  is  also  proper  to  permit  the  plaintiff  to  show  that  the  property  was 
assessed  in  the  name  of  the  husband.     lb. 

INCOME.    See  Will,  15.    Martin's  Est.,  32. 

INDEPENDENT  CONTRACTOR.    See  Negligence,  32.     Trego  ▼,  Honey- 
brook  BoTO.y  76. 
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INFANTS.    Accidents  to.    See  Negligence,  12,  24,  25. 
INJUNCTION. 

To  restrain  operation  of  bone  boiling  establishmeut.  See  Nuisance, 
2.     Evans  v.  Fertilizing  Co,,  209. 

To  i*e8ti*ain  erection  of  powder  house.    See  Nuisance,  1.    Daw  ▼. 
Powder  Co,,  479. 
INSURANCE.    See  Trincipal  and  Surety. 
Fire  Insarance. 

1.  Where  a  policy  of  fire  insurance  provided  that  the  conti*act  should 
be  rendered  void  if  additional  insurance  was  placed  upon  the  propeity 
without  the  consent  of  the  company,  evidence  that  the  treasurer  of  the 
company,  who  was  also  a  director,  had  knowledge  of  the  additional  in- 
surance, and  that  thereafter  the  company  accepted  payment  of  an  assess- 
ment from  the  insured,  is  insufficient  to  chai-ge  the  company  with  a 
waiver  of  the  forfeiture,  or  with  an  estoppel,  where  it  does  not  appear 
that  the  treasurer  was  a  general  agent  of  the  company,  or  was  author- 
ized to  receive  notice  of  additional  insurance  or  waive  compliance  with 
the  provisions  of  the  policy  in  relation  thereto,  or  that  he  even  under- 
took to  do  either.    Hook  v.  Ins,  Co,,  229. 

2.  Where  a  policy  of  fire  insurance  provides  that  the  company  shall 
not  be  liable  for  loss  *Mf  the  premises  hereby  insured  become  vacated 
by  the  removal  of  the  owner  or  occupant  without  immediate  notice  to 
the  company  and  consent  indorsed  thereon,"  notice  of  vacancy  must  be 
given  within  a  reasonable  time,  and  after  vacancy  followed  by  notice 
in  a  reasonable  time  the  policy  remains  in  force  until  consent  is  refused 
by  the  insurer.    Strttnk  v.  Ins.  Co.,  345. 

3.  In  such  a  case  immediate  notice  must  be  constinied  to  mean  notice 
within  a  reasonable  time  in  view  of  the  circumstances  and  position  of 
the  party.  What  would  be  reasonable  time  when  the.parties  have  ready 
means  of  communication  might  be  very  unreasonable  if  applied  to  parties 
without  such  means  of  communication.    lb, 

4.  A  house  insured  under  a  policy  containing  a  provision  as  above 
was  occupied  by  a  tenant,  who  moved  out  on  April  4th.  On  the  same 
day  plaintiff  requested  her  husband  to  go  to  a  town,  thirteen  miles  dis- 
tant, and  give  notice  of  the  vacation  of  the  house  to  the  agent  who  had 
placed  the  insurance,  and  who,  until  a  month  previous,  had  been  the 
agent  of  the  company.  Plaintiff  believed  that  he  still  represented  the 
company,  and  the  agent  did  not  notify  her  husband  to  the  contrary 
when  the  latter  called  April  6th,  but  agreed  to  give  the  necessary  notice, 
and  obtain  the  consent  desired.  Accordingly,  on  the  following  day,  he 
called  on  an  insurance  agent  who  had  business  relations  with  the  state 
agent  of  the  company,  who  lived  at  Philadelphia,  and  requested  hira  to 
notify  the  company.  The  insurance  agent  wrote  to  the  agent  at  Phila- 
delphia on  the  8th,  and  his  letter  was  received  on  the  9th.  The  agent 
at  {Philadelphia  at  once  replied,  refusing  a  permit  The  house  was  de- 
stroyed by  fire  on  the  8th.     Held : 

(1)  That  plaintiff  had  acted  with  reasonable  promptness  in  giving 
notice. 

(2)  That  while  the  failure  of  the  agent  who  had  placed  the  insurance 
to  notify  the  insured  of  the  termination  of  his  agency  would  not  con- 
tinue his  agency  so  far  as  the  insured  was  concerned,  yet  what  the  agent 
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INSURANCE— continued, 
did  WM  properly  in  evidence,  as  showing  how  notice  was  sent,  and  also 
as  showing  good  faith  and  diligent  effort  on  the  part  of  plaintitl.    /&. 
LiTO  Stock  InsaraDce. 

.5.  In  an  action  by  the  receiver  of  a  live  stock  insurance  company  to 
recover  assessments  levied  for  the  purpose  of  paying  the  death  losses  of 
certain  specified  horses,  an  affidavit  of  defence  is  sufficient  which  denies 
the  existence  of  any  such  indebtedness  and  avers  that  at  the  time  said 
assessments  were  made  there  was  no  such  indebtedness  by  the  company 
nor  is  there  now,  and  that  the  very  claims  for  which  said  assessments 
were  made  have  been  paid.  Hoffman  v.  Whektrif  94. 
Title  iDSuranee* 

6.  A  title  insurance  company  issued  a  policy  upon  a  mortgage  and  cove- 
nanted to  indemnify  the  holder  against  ^*  all  loss  by  reason  of  defects  or 
unmarketableness  of  the  title  to  the  estate  or  interest  insured,  or  because 
of  liens  or  incumbrances  chai*ging  the  same  at  the  date  of  this  policy, 
saving  the  defects,  liens  or  i  ncumbrances  excepted  in  schedule  B.**  Sched- 
ule B  set  forth  the  ^*  estates,  defects,  or  objections  to  title,  and  liens, 
charges  and  incumbrances  thereon,  which  do  or  may  now  exist  and 
against  which  the  company  does  not  agree  to  insure  or  indemnify.  (1)  Un- 
marketability  by  reason  of  the  possibility  of  mechanics*  and  municipal 
liens  is  excepted  from  this  insurance,  but  actual  losses  by  reason  of  such 
liens  or  by  reason  of  the  noncompletion  of  tlie  building  now  in  process 
of  erection  on  the  premises,  unless  said  building  should  happen  to  be 
destroyed  by  fire,  are  hereby  insured  against"  Three  years  after  the 
date  of  the  policy,  municipal  work  was  done  for  which  claims  were  filed. 
Held^  that  such  claims  were  neither  a  charge  on  the  property  at  the  date 
of  the  policy,  nor  became  so  within  the  period  provided  for  in  sched- 
ule B;  and  that  they  were  not  within  the  policy,  and  ci«ated  no  cause 
of  action  under  it.     Wheeler  v.  Inn,  Co,,,  408. 

LiabUity  Policy. 

7.  An  insurance  company  insured  a  street  railway  company  from  lia- 
bility for  damages  on  account  of  injuries  **  resulting  from  any  and  every 
accident  to  or  caused  by  the  horses,  cars,  plant,  ways,  works,  machinery 
or  appliances  used  in  the  business  of  the  insured  and  described  in  the 
application.**  The  street  car  company  was  obliged  to  pay  damages  for 
personal  injuries  to  a  passenger  sustained  by  the  upsetting  of  a  large 
omnibus  sleigh,  which  was  used  in  place  of  a  car  while  the  tracks  were 
obstructed  by  snow  and  ice.  The  testimony  showed  that  such  sleighs 
were  at  times  used  by  street  railway  companies  in  the  section  of  country 
in  which  the  plaintiff*s  road  was  operated,  but  did  not  show  that  tlie 
custom  was  so  general  that  the  parties  would  be  presumed  to  have  taken 
it  into  consideration  in  enteiing  into  a  contract.  Held^  that  the  insur- 
ance company  was  not  liable  for  the  loss.  Phillip^urg  Hor^e  Car  Co. 
V.  Fidelity  d:  Casualty  Co.,  350. 

INTEREST. 
Eminent  domain— Damages— Interest. 

Interest  as  such  is  not  allowed  on  damages  in  condemnation  proceed- 
ings, but  it  is  proper  for  the  jury  to  consider  the  lapse  of  time  between 
tlie  taking  of  the  land  and  the  time  of  trial  in  making  up  the  amount  of 
damages  for  which  to  render  a  verdict.     Klayea  v.  Terminal  Co.,  386. 
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INTERPIiEADER.    See  Shjbbiff's  Intbbpleapbb. 
IXVESTMENTS.    See  Trusts  and  Tbustbes,  1.    Stong's  Estate,  13. 
1SSU£.    On  questaon  of  distribution.     See  Exbgution,  1,  2.     Hagy  v. 
Poike,  522. 

JUDGMENT.     Confession  of,  by  married  woman.    See  Mabbisd  Women, 
1-3.     Wells  V.  Bunnell,  460. 
Opening  Judgment. 

1.  While  a  judgment  should  not  be  opened,  as  a  general  rule,  upon  de- 
fendant's oath  alone  when  he  is  conti*adicted  by  the  testimony  of  plain- 
tiff, yet  where  there  are  corroboi-ating  circumstances,  or  circumstances 
from  which  inferences  may  be  drawn  corroborative  of  defendant,  it  is 
proper  to  open  the  judgment  and  refer  the  question  to  the  jury.  Stock- 
well  V.  Webster,  473. 

BeTiTAL 

2.  An  owner  of  lands  subject  to  a  judgment  executed  a  deed  for  the 
lands  to  his  son,  and  delivered  the  deed  to  a  third  person  to  hold  until 
all  the  debts  of  the  grantor  had  been  paid  by  the  son.  In  his  will  he 
further  directed  that  the  deed  should  not  be  delivered  to  his  son  until 
the  debts  were  paid.  After  the  grantor^  s  death,  the  son  obtained  pos- 
session of  the  deed  without  having  paid  the  debts,  and  subsequently 
signed  an  amicable  scii*e  facias  to  revive,  as  terre  tenant,  and  also  as  ex- 
ecutor of  his  father.  Held,  (1)  that  the  son  took  the  land  under  the  deed, 
and  not  under  the  will ;  (2)  that  the  title  which  he  took  was  a  voidable 
one;  (3)  that  the  amicable  scire  facias  operated  to  continue  the  judgment 
against  the  land.    Landon  v.  Brown,  538. 

3.  In  order  to  continue  the  lien  of  a  judgment,  a  scire  facias  to  revive 
must  correctly  recite  the  onginal  judgment  and  substantially  identify  it 
as  to  parties,  date  and  amount.    lb, 

JUSTICE  OF  THE  PEACE.    Attachment  execution  before.    See  Attach- 
ment Execution,  2,  3.    Strouse  v.  Lawrence,  421. 

LAND  DAMAGES.    See  Interest;  Road  Law;  Streets. 

LACHES.    On  part  of  creditor  of  decedent.    See  Will,  12.    PyotVs  Eat, 
441. 

liANDLORD  AND  TENANT. 
Suretyship— Payment  of  Taxes.* 

1.  Plaintiffs  leased  to  a  tenant  property  in  Massachusetts  for  five  yeai*s 
from  June  1, 1880.  The  lessee  covenanted  to  pay  the  taxes  ^^  which  may 
be  payable  for  or  in  respect  of  the  said  premises,  or  any  pai*t  thereof, 
during  the  said  term."  Plaintiffs  paid  the  taxes  assessed  May  1,  188(5; 
the  lessee  paid  the  four  years  following,  but  not  the  fifth.  Plaintiffs 
paid  the  taxes  for  the  fifth  year,  and  then  brought  suit  against  defend- 
ant, the  tenant^ s  surety,  to  recover  the  amount  last  paid.  Plaintiffs 
averred  in  tlieir  statement  that  in  Massachusetts  taxes  wei'^  assessed  on 
May  1st,  and  that  under  the  lease,  which  was  executed  in  Massachusetts, 
the  tenant  was  bound  to  pay  the  taxes  levied  and  assessed  during  his 
term.  The  defendant  in  his  affidavit  of  defence  averred  that  **  the  lessee 
did  not  covenant  to  pay  to  the  plaintiffs  the  taxes  levied  and  assessed  on 
the  demised  premises,  the  woi*ds  which  import  such  covenant  having 
been  scored  out  in  the  contract  and  intended  to  be  eliminated.     The 
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LANDLORD  AND  TENANT— conWnucd. 
taxes  now  claimed  for  were  not  payable  for  or  in  respect  of  the  said 
premises  or  any  part  thereof  during  the  said  term,  but  were  for  taxes 
payable  from  the  property  for  the  year  ending  May  1, 1802,  covering  but 
one  month  of  the  lease/^  The  affidavit  did  not  deny  that  the  copy  of 
the  lease  Aled  was  a  true  copy,  and  it  did  not  specify  what  words  were 
*^  scored  out  and  intended  to  be  eliminated/'  Held,  that  the  affidavit 
of  defence  was  insufficient  to  prevent  judgment.  Haynes  v.  Sinnott^  180. 
Saretyship— ExteDsion  of  Tiiiie* 

2.  Where  a  tenant  has  covenanted  to  pay  taxes,  the  mere  giving  of 
time  to  him  for  the  payment  of  his  taxes  does  not  release  the  tenant^ s 
surety  from  his  obligation ;  and,  in  such  case,  where  the  landlord  has 
paid  the  taxes,  no  previous  demand  on  the  tenant  is  necessary  before 
bringing  suit  against  the  surety,     lb, 

LEASE.    Alteration  of.    See  Landlord  and  Tenant,  1.    Haynes  v.  5i?i- 
nott,  180. 
ReploTim 

1.  Where  furniture  is  let  with  a  hotel  to  a  tenant  upon  a  bailment  to 
use,  with  the  privilege  of  buying  the  fumitui*e  upon  paying  a  specified 
sum,  and  the  tenant  neither  buys  nor  pays  the  rent,  the  owner  has  the 
right  of  possession,  and  may  maintain  replevin  against  one  who  has  pur- 
chased the  fui'niture  at  sheriff's  sale  under  a  judgment  against  the  ten- 
ant   Ferguson  v.  Lauterstein^  427. 

Coal  Lease. 

2.  A  wntten  contract,  though  not  under  seal,  granting  the  privilege 
of  digging  all  the  coal  or  ore  on  the  vcndor^s  land,  is  equivalent  to  a 
conveyance  of  the  title  to  the  coal  or  ore  in  fee.  Plummer  v.  Hillside  C. 
if;  7.  Co.,  483. 

3.  An  instrument  in  writing  provided  as  follows:  ^*  Samuel  Callender 
doth  lease  and  to  farm  let  to  Thomas  Meredith  all  the  land  that  he  now 
holds,  and  the  lease  is  to  continue  for  the  term  of  one  hundred  years  from 
this  day.  Possession  of  the  leased  premises  shall  extend  only  to  their 
use  as  a  coal  field.  The  lessee  shall  have  full  power  and  possession  to 
search  for  coal  anywhere  on  the  leased  premises,  in  any  manner  he  may 
think  prop^*;  to  raise  the  coal,  when  found,  from  the  beds;  to  enter  and 
carry  away  rtoal ;  and  to  sell  the  same  for  his  own  benefit  and  profit.  He 
may  occupy  whatever  land  may  be  useful  or  necessary  as  coal  yards;  if 
necessary  for  securing  the  full  enjoyment  of  the  premises  as  a  coal  field, 
then  the  said  Samuel  covenants  and  agrees  to  execute  such  further 
writings  as  counsel  learned  in  the  law  may  deem  proper."  The  pur- 
chase money  or  price  of  the  coal  was  fixed  at  two  hundred  dollars.  If 
the  coal  proved  abundant  and  of  a  given  thickness  then  another  hun- 
dred dollars  was  to  be  paid.  In  addition  to  this  tlie  sum  of  one  dollar 
per  annum  was  to  be  paid  as  a  rent.  Held,  that  the  instrument  contem- 
plated a  sale  of  the  coal  under  the  leased  premises  at  a  fixed  price,  to 
be  increased  one  hundred  dollars  if  the  quantity  of  coal  reached  the  pro- 
portions described  in  it.    lb. 

4.  Where  there  has  been  a  severance  in  title  of  the  surface  from  the 
underlying  stratum  of  coal,  the  continued  occupancy  of  the  surface  by 
the  vendor  is  not  hostile  to  the  title  of  the  owner  of  the  underlying  es- 
tate, and  will  not  give  title  under  the  statute  of  limitations.    To  affect 
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the  title  of  the  owner  of  the  coal  there  most  be  an  entry  upon  his  estate 
and  an  adverse  possession  of  it    lb. 
Oil  Lease  and  Coal  Lease  distingrnished. 

5.  The  rights  of  lessors  and  lessees  under  oil  leases  are  distinguished 
from  the  rights  of  lessors  and  lessees  under  coal  leases,  by  reason  of  the 
difference  in  the  nature  of  the  two  minerals  and  the  manner  of  tlieir 
production.    lb. 

Oil  and  Gas  Lease. 

6.  Where  three  tracts  of  land,  all  subject  to  the  same  oil  and  gas  lease, 
are  devised  respectively  to  the  owner's  three  childi*en,  the  royalties  ac- 
cruing under  the  lease  are  divisible  among  the  three  devisees,  although 
all  of  the  wells  are  sunk  on  one  only  of  the  tliree  tracts.  Wettengel  v. 
Gormley,  559. 

7.  Owing  to  the  vagrant  character  of  oil  and  gas,  a  lease  of  these  sub- 
stances partakes  of  the  character  of  a  lease  for  general  tillage,  rather 
than  that  of  a  lease  for  mining  or  quarrying  the  solid  minerals.    lb. 

LIFE  ESTATE.    See  Will,  5,  6. 

LIMITATION,  STATUTE  OF.    See  Statute  of  Limitation. 
LIMITED  PARTNERSHIP  ASSOCIATION. 
Scliedale  of  Assets. 

1.  Under  the  acts  of  June  2,  1874,  P.  L.  271,  and  May  1,  1876,  P.  L.  89, 
the  property  contributed  to  a  limited  partnership  association  is  intended 
as  the  equivalent  of  cash,  and  the  plain  object  of  the  provision  requiring 
a  schedule  is  to  enable  creditoi-s  to  ascertain  precisely  of  what  the  prop- 
erty consisted,  and  to  judge  its  value.  Where  property  has  not  been 
contributed,  scheduled  and  valued  as  the  act  of  May  1,  1876,  directs, 
there  is  no  payment  of  the  capital.    Haslet  v.  Kent,  85. 

2.  Property  described  as  having  been  purchased  by  the  partners  from 
another  limited  company,  subject  to  the  payment  of  the  company^s  debts 
and  liabilities,  is  not  such  a  contribution  of  property  as  the  act  contem- 
plates.   Iff. 

3.  An  item  in  a  schedule  of  "'  bills  receivable  $2,206.17  "  is  insufficient 
where  no  other  information  is  given  by  which  a  creditor  could  ascertain 
whether  the  notes  were  worth  anything  or  not.    lb, 

LOCATION.    Of  railroads.     See  Railboads,  7.    Penna.  8.  F.  B.  R,  v. 
E.  B.,  232. 

MALICIOUS  PROSECUTION. 
Illegal  Diseliarge  by  Magistrate. 

1.  An  action  for  malicious  prosecution  cannot  be  sustained  where  it 
appears  that  plaintiff  was  arrested  upon  a  wari*ant  issued  at  the  instance 
of  defendant,  and,  on  hearing  before  the  magistrate,  was  held  to  bail, 
but  that  after  the  heaHng  was  thus  ended,  and  defendant  had  gone 
away,  plaintiff  was  discharged  without  the  entry  of  the  required  bail. 
mil  V.  Eyan,  119. 

2.  In  such  case  the  hearing  terminated  on  the  holding  to  bail,  and  the 
magistrate  had  no  right  without  notice  to  the  prosecutor  to  open  the 
case,  and  render  a  different  judgment.  No  such  illegal  action  on  his 
pai't  could  make  the  defendant  liable  for  malicious  prosecution.    lb, 

MARGINS.    See  Contract,  2;  Pkomissoby  Notes,  3, 
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MARRIAGE  INSURANCE.    See  Pbikcipal  ahd  Surety,  1.    Haaginaer 

V.  Ammon,  245. 
MARRIED  WOMEN.    See  Husband  and  Wifje. 

Jodfnneiit— HoBbADd's  Interest. 

1.  A  judgment  confessed  by  a  married  woman  without  fraud,  and 
representing  an  actual  indebtedness,  binds  her  estate;  and  a  sherififs 
sale  made  upon  such  a  judgment  cariies  the  title  of  the  defendant  to  the 
purchaser,  and  extinguishes  the  interest,  present  and  prospective,  of  the 
defendant's  husband.     WelU  v.  Bunnell,  460. 

2.  The  law  will  lay  its  hands  upon  a  fraudulent  scheme  to  deprive  the 
wife  of  her  dower  or  the  husband  of  his  estate  by  the  curtesy,  and  will 
open  or  stay  proceedings  upon  a  judgment  confessed  without  a  full  bona 
fide  consideration,  to  be  used  to  carry  such  scheme  into  effect    Ih. 

3.  In  an  action  of  ejectment  against  the  husband,  it  seems  that  the 
wife  cannot  be  called,  as  on  cross-examination  under  the  act  of  May  23, 
1887,  P.  L.  158,  on  the  allegation  that  she  was  the  real  plaintiiT.    Ih. 
Lease— Labor  of  HnsbaDd, 

4.  Where  a  married  woman  leases  and  pays  the  rent  of  a  boarding 
house,  furnishes  the  necessary  supplier  with  means  of  her  own,  and 
manages  the  house,  tlie  profits  therefrom  belong  to  herself,  and  not  to 
her  husband,  and  her  husband's  creditors  have  no  claim  upon  them. 
Phillips  V.  Hall,  60. 

5.  Where  a  husband  in  the  enjoyment  of  the  marital  relation  is  per- 
mitted to  live  and  be  maintained  upon  the  property  of  his  wife,  man- 
aged by  her  for  her  own  use  and  benefit,  he  does  not  acquire  a  title  to 
the  products  merely  by  the  labor  he  voluntarily  bestows  upon  it.    lb. 

6.  Even  if  a  husband  furnishes  his  wife  with  money  to  assist  her  in 
paying  for  a  farm,  his  creditora  cannot  avail  themselves  of  tlie  money 
thus  advanced  by  levying  on  the  grain  in  the  ground,  and  other  per- 
sonal property  on  the  farm,  belonging  to  the  wife,  and  in  which  her 
husband  never  had  any  interest.    lb. 

Payment. 

7.  A  married  woman  executed  a  paper  by  which  she  acknowledged 
tliat  she  had  in  her  possession  one  thousand  dollars  belonging  to  her 
brother,  *^  behaving  deposited  the  same  with  me  for  safe-keeping,  which 
moneys  are  payable  to  him,  or  his  heirs  or  assigns,  on  demand  at  any 
time."  In  a  suit  agai  nst  her  by  her  brother's  executor,  defendant  ofiTered 
evidence  tending  to  prove  that  she  had  returned  to  her  brother  the  one 
thousand  dollars  referred  to;  that  she  then  asked  for  the  papers  she  liad 
given  him,  and  he  replied  it  made  no  difference  between  them,  that  he 
had  torn  them  up,  or  would  tear  them  up;  that  defendant's  husband 
then  di-ew  a  receipt  which  was  signed,  and  alleged  to  have  been  after- 
wards lost,  but  that  it  was  seen  by  one  or  two  of  the  witnesses.  Held, 
that  the  testimony  if  believed  was  sufficient  to  warrant  and  sustain  a 
verdict  in  favor  of  defendant.    Fullam  v.  lioae,  47. 

8.  In  the  above  case  the  inventory  and  appraisement  filed  by  plaintiff 
as  executor  was  admissible  for  the  purpose  of  showing  that  the  claim  in 
suit  was  omitted  therefrom.    lb. 

9.  A  certified  copy  of  the  adjudication  of  plaintiff's  account  as  execu- 
tor was  also  admissible  for  the  pui*pose  of  showing  that  defendant  was 
n  creditor  of  the  estate,  and  a  distiibutee  under  the  adjudication,  and 
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that  no  claim  had  been  made  against  her,  in  any  form,  on  the  paper  in 

suit    lb. 

Plea  of  CoTertnre* 

10.  A  marded  woman  who  accepts  money  for  safe-keeping,  and  re- 
fuses to  retui-n  it  when  demanded,  cannot  take  refuge  behind  the  plea 

of  coverture.    16. 
MASTER'S  FEE.    See  Debtor's  Exemption,  3-5.    Bradley  v.  By.,  72. 

Equity,  5.    Linn  v.  Chnmberaburg,  511. 
MASTER  AND  SERVANT.    See  Nkgliobnce. 
MECHANICS'  LIENS. 

Contract  against— SubeoDtractor. 

1.  In  the  absence  of  fraud,  one  of  several  tenants  in  common  may  con- 
tract with  his  cotenants  for  the  erection  of  a  building  upon  the  land  held 
in  common,  and  may  waive  in  the  contract  his  light  to  file  mechanics' 
liens.    Ballman  v.  Heron,  377. 

2.  If  the  contract  is  not  made  in  good  faith  but  is  entered  into  for  the 
purpose  of  misleading,  and  so  defrauding,  subcontractors  and  material 
men,  it  should  be  held  invalid  because  of  the  fraud,  but  not  necessadly 
because  the  builder  has  a  fractional  interest  in  the  lots  on  which  he  has 
contracted  with  the  other  owners  to  build.    lb, 

3.  Where  a  contractor  agrees  that  no  lien  shall  be  entered  *^  for  the 
work  or  materials  necessary  for  the  erection  of  the  houses,"  a  subcon- 
tractor cannot  flleTa  lien  for  work  done  or  materials  furnished.    lb. 

MISTAKE.   Mutual  mistake  in  deed.   See  Deed,  10.    Shedwick  v.  Church, 

57. 
MORTALITY  TABLES.    See  Evidence,  6.    Kraut  v.  By,,  327. 
MORTGAGE.    See  Doweb. 

Liability  of  Grantees  of  Real  Estate. 

1.  The  act  of  June  12,  1878,  P.  L.  205,  which  provides  that  grantees  of 
real  estate  shall  not  be  personally  liable  for  mortgages,  ground  rents  or 
other  incumbrances  thereon,  unless  they  expressly  bind  themselves  in 
writing,  does  not  apply  to  an  action  by  a  grantor  for  the  unpaid  balance 
of  the  purchase  money,  where  the  grantee  agreed  by  parol  as  a  part  of 
the  consideration  for  the  property  to  pay  off  the  mortgages  thereon. 
Lennox  v.  Brovoer,  191. 

2.  Plaintiff  owned  three  adjoining  lots,  each  subject  to  a  separate 
ground  rent,  and  all  jointly  subject  to  subsequent  mortgages.  Two  of 
the  lots  had  been  sold  by  the  sheriff  for  arrears  of  ground  rent,  but  title 
had  not  been  taken.  Judgment  had  been  obtained  for  ground  rent  due 
on  the  third  lot  Defendants  verbally  agreed  to  purchase  plaintiff's  in- 
terest in  all  the  lots  for  the  consideration  of  a  certain  sum  in  cash  and 
the  payment  of  all  claims  against  the  property.  Held,  that  an  action 
could  be  maintained  by  the  plaintiff  on  this  agreement.    lb. 

By  Trustee. 

3.  A  trustee  who  purchases  land  with  trust  funds  as  an  investment 
for  the  estate,  may  give  a  mortgage  to  secure  the  balance  of  the  pur- 
chase money,  although  he  has  no  express  power  to  incumber  under  the 
instrument  by  which  the  trust  was  created.     Gernert  v.  Albert,  94. 

4.  It  seems  that  a  trustee,  who  is  empowered  to  sell  land  and  reinvest 
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the  proceeds  in  other  real  estate,  may,  upon  such  reinyestment,  give  a 
purchase  money  mortgage  for  a  balance  unpaid.    lb. 
MUNICIPALITIES.    See  Neouoence,  30-34;  Road  Law. 

Consent  to  use  of  streets.  See  Railboads,  4.  Penna,  8.  V,  R.  R.  v. 
R.  R.,  277. 

Use  of  streets  by  natural  gas  oomimnies.    See  Stbbbts,  2.    McDeviti 
V.  People's  NaL  Gas  Co,,  367. 
iBBexation  of  Territory. 

1.  An  ordinance  admitting  adjoining  territory  into  a  city  is  not  such 
an  extraordinary  exercise  of  municipal  power  as  requires  that  notice 
should  be  taken  thereof  in  the  title  of  an  act  for  incorporating  and  gov- 
erning cities.    Lackawanna  Twp,,  404. 

2.  The  act  of  May  28,  1889,  P.  L.  277,  entitled  "  An  act  providing  for 
the  incorporation  and  government  of  cities  of  the  third  class,"  and  pro- 
viding a  method  for  changing  and  enlarging  the  limits  of  a  city,  does 
not  violate  article  3,  f  3,  of  the  constitution  of  1874,  which  requires  that 
the  subject  of  a  bill  shall  be  clearly  expressed  in  its  title.  lb, 
Classifleatioii  of  Cities. 

3.  The  act  of  May  23, 1889,  P.  L.  277,  is  not  local  or  special  legislation 
within  the  meaning  of  art  3,  §  7,  of  the  constitution  of  1874,  as  it  is  ap- 
plicable to  all  cities  of  the  third  class.    lb. 

4.  For  purposes  of  classification  all  cities  not  belonging  to  the  first 
or  second  class  belong  to  tlie  third.  For  purposes  of  municipal  govern- 
ment, only  so  many  of  tliese  belong  to  the  third  class,  in  the  legislative 
sense  of  the  words,  as  have  taken  on  the  municipal  uniform  which  the 
legislature  has  provided  for  the  class.  Per  Mb.  Justice  Wiltxajcs.  Jb, 
MaDofactore  of  Electricity. 

6.  The  legislature  has  the  constitutional  power  to  authorize  a  munici- 
pal corporation  to  manufacture  electricity  for  the  use  of  the  inhabitants 
of  the  municipality.    Linn  v.  Chambersburg^  511. 

6.  The  act  of  May  20,  1891,  P.  L.  90,  entitled  **  An  act  to  authoriEe 
any  borough  now  incorporated  or  that  may  hereafter  be  incorporated 
-to  manufacture  electricity  for  commercial  purposes,  for  the  use  of  the 
inhabitants  of  said  boroughs,*'  etc.,  is  constitutional.    lb, 
CoDstitDtional  Limit  of  Debt. 

7.  On  a  bill  in  equity  to  restrain  a  borough  from  undertaking  the  erec- 
tion of  an  electiical  plant,  on  the  ground  that  the  borough  indebtedness 
would  be  increased  beyond  the  constitutional  limit,  the  burden  is  on 
tlie  plaintiff  to  prove  that  the  indebtedness  would  be  necessarily  in- 
creased to  an  amount  exceeding  the  legal  limit.     lb. 

Opening  Streets  Id  LftDcaster  City. 

8.  The  word  "county,"  which  is  the  one  hundred  and  eighteenth 
word  in  §  3  of  the  act  of  April  13,  1854,  P.  L.  352,  is  a  clerical  mistake 
for  the  word  **  city,"  apparent  on  the  face  of  the  act.  Lancaster  Co. 
V.  Lancaster  City,  411. 

9.  The  remedy  under  the  act  of  April  13,  1854,  P.  L.  362,  by  the 
county,  to  recover  money  from  the  city  of  Lancaster  for  opening  streets, 
may  be  either  by  assumpsit  or  bill  in  equity;  but  the  remedy  by  man- 
damus is  not  appropiiate.     lb. 

10.  The  act  of  April  13,  1854,  P.  L.  352,  relating  to  accounts  between 
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the  city  of  Lancaster  and  the  county  of  Lancaster,  contemplates  yearly 
settlements  and  the  striking  of  a  balance  once  every  twelve-month.  If 
the  county  has  not  kept  the  account  directed  by  the  act,  the  court  will 
state  an  account,  and  will  not  allow  recovery  for  any  items  which  had 
accrued  six  years  prior  to  the  date  of  the  suit    lb, 

11.  The  direction  in  the  act  that  the  county  shall  keep  an  account 
with  the  city  is  merely  directory,  and  is  not  a  condition  precedent  either 
to  the  county's  right  to  sue,  or  its  right  to  recover.    lb, 

MUNICIPAL  LIEN.    Protection  against  by  title  insurance  policy.     See 
INSUBA^CB,  6.     Wheeler  v.  Real  Est,  Title  Ins.  Co.,  408. 

MURDER.    See  Cbiminax  Law,  3-6.     Com.  v.  Breyessee^  451. 

NATURAL  GAS  COMPANIES.    See  Negligence,  17-20;  Streets,  1. 
NEGLIGENCE. 
Bailroads— <<  Stop,  Look  and  Listen.'^ 

1.  Plaintiff's  decedent  was  killed  at  a  public  grade  crossing  where 
there,  were  five  railroad  tracks.  The  street  ran  north  and  south  almost 
at  light  angles  with  the  railroad.  On  the  north  side,  the  approach  of 
the  street  to  the  railroad,  close  up  to  the  tracks,  was  a  cut  between  em- 
bankments about  twelve  feet  in  height.  On  the  railroad,  west  of  the 
crossiug  about  three  hundred  and  sixty  feet,  was  a  sharp  curve,  be- 
yond which  an  approaching  train  going  east  could  not  be  seen.  Plaint- 
iffs wife,  with  three  other  persons,  started  on  foot  to  cross  the  railroad 
at  the  crossing,  late  in  the  afternoon,  when  it  was  growing  dark.  There 
was  testimony  that  by  reason  of  the  embankment  nothing  could  be  seen 
up  or  down  the  railroad  tracks  until  almost  on  the  ti*acks,  but  that, 
when  near  the  trisusks,  the  parties  stopped  and  listened  before  attempt- 
ing to  cross;  neither  seeing  nor  hearing  trains  they  started  across  tlie 
five  tracks.  The  deceased  was  behind  the  others,  following  them  close- 
ly; a  passenger  train,  running  at  the  rate  of  forty  miles  an  hour  from 
the  west  around  the  curve,  struck  and  killed  her;  the  headlight  of  the 
locomotive  of  the  coming  train  could  be  seen  from  four  to  six  secou<ls 
before  it  reached  the  crossing  where  the  deceased  was  struck;  but,  be- 
fore it  was  seen,  the  testimony  of  two  witnesses  was,  that  they  were  on 
the  tracks.  There  was  evidence  on  part  of  plaintiff  that  no  whistle  was 
sounded  or  bell  i-ung.  Ueldy  that  the  case  was  for  the  jury.  Huff- 
meister  v.  R.  i?.,  5'68. 

2.  In  an  action  to  recover  damages  for  the  death  of  plaintiff's  wife, 
the  case  should  be  submitted  to  the  jury  where  there  is  evidence  that 
the  deceased,  a  woman  sixty  yeai*s  of  age,  with  good  hearing,  but  de- 
fective eyesight,  was  killed  by  a  train  running  at  a  high  speed  and  with- 
out giving  signal;  that  the  deceased  stopped,  looked  and  listened  before 
going  upon  the  track  at  a  public  crossing,  and  one  of  plaintiff's  princi- 
pal witnesses  testified  in  one  part  of  his  examination  that  when  the  de- 
ceased was  upon  the  north-bound  track,  or  in  the  space  between  two 
tracks,  the  approaching  train  could  have  been  seen  one  hundred  yards 
distant,  but  in  another  part  of  his  examination  stated  that  deceased  was 
in  the  center  of  the  track  upon  which  the  train  was,  before  he  saw  the 
approaching  train  and  realized  her  danger.    Keng  v.  R.  i?.,  644. 

3.  The  deceased  having,  according  to  the  testimony,  exercised  care 
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before  going  into  a  place  of  danger,  then,  when  it  was  apparent,  she  was 
bound  to  exercise  care  in  escaping  from  it  Whether  her  first  act  of 
caution  was  followedf  under  a  change  of  circumstances,  an  advance  from 
a  place  of  safety  to  one  of  danger,  by  negligence,  was  for  the  jury.  B7 
Mb.  Justice  Deajt.    lb. 

4.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  at  a  grade  crossing,  it  is  proper  to  enter  a  nonsuit  where 
plaintiffs  evidence  shows  that  there  were  four  tracks  at  the  crossing, 
that  she  did  not  stop,  look  or  listen  before  stepping  on  the  first  track, 
and  that  after  starting  upon  tlie  tracks  she  did  not  look  when  she  could 
have  seen  the  locomotive  which  struck  her,  or,  if  looking,  took  the 
chances  of  getting  across  in  front  of  it  Smith  v.  R,  R,,  117. 
Kailroads— BecoTery  by  Children. 

5.  The  act  of  April  26,  1855,  P.  L.  809,  relating  to  damages  for  acci- 
dental death,  makes  no  distinction  between  children  over  age  and  those 
under,  between  those  married  or  single,  between  those  having  homes 
and  families  of  their  own  and  those  still  members  of  the  parents'  house- 
hold. Such  facts  may  have  significance  in  determining  the  amount  of 
damages  pecuniarily  suffered,  as  limited  by  the  act  of  April  4,  1868,  P. 
L.  58,  but  they  do  not  affect  the  statutory  right  on  the  part  of  children 
to  a  standing  in  court  as  claimants  or  suitors.     Schnatz  v.  R,  i?.,  602. 

6.  If  children,  although  not  living  with  their  parent,  have  a  reason- 
able expectation  of  pecuniary  advantage  from  the  continued  life  of  the 
parent,  they  are  entitled  to  recover  damages  for  such  los§.    16. 

7.  Occasional  gifts  made  or  services  rendered  by  a  parent  to  children 
who  have  left  the  parental  home  and  established  homes  of  their  own, 
are  not  sufficient  proof  on  which  to  found  a  pecuniary  loss.  Per  Mr. 
Justice  Dean,    lb, 

8.  Three  sisters  sued  a  railroad  company  for  the  negligent  killing  of 
their  mother.  The  evidence  showed  that  the  mother  lived  in  a  moun- 
tainous region  in  the  country,  while  all  three  of  the  sisters  lived  in  a 
city.  All  of  the  parties  were  in  very  moderate  circumstances.  Two  of 
the  sisters,  with  almost  unbroken  regularity,  spent  the  summer  with 
their  mother,  without  paying  board.  The  mother  at  times  gave  money 
anl  clothing  to  one  of  tlie  daughters  who  was  unmarried.  It  also  ap- 
peared that  when  the  married  daughtere  were  ill,  the  mother  went  to 
the  city  and  nursed  them  without  charge;  and  that  for  sixteen  years 
prior  to  the  accident  the  mother  had  fui*nished  one  daughter  with  the 
potatoes  used  in  her  household,  without  charging  for  them.  Held,  that 
the  evidence  was  sufficient  to  sustain  a  verdict  of  $2,700  in  favor  of  the 
daughters,    lb. 

Street  Railways— Daty  of  DrlTer— Infant. 

9.  While  it  is  the  duty  of  a  street  car  driver  to  be  on  the  lookout  for 
obstructions,  whether  persons  or  vehicles,  on  the  track,  he  may  for  an 
instant  turn  his  head  to  ascertain  from  a  person  on  the  sidewalk  whe- 
ther he  desires  to  take  passage,  and  in  doing  so  he  is  not  necessarily 
guilty  of  negligence.    Johnson  v.  Ry.,  647. 

10.  Where  a  child  is  run  over  by  a  street  car,  and  the  evidence  is  con- 
flicting as  to  the  length  of  time  the  child  was  on  the  track  and  whethei 
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the  driver  could'  have  seen  it,  had  he  been  looking  at  the  track,  in  time 
to  stop  before  reaching  it,  the  case  is  for  the  jui-y.    lb, 

11.  The  mere  fact  that  a  child  of  tender  years  places  itself  in  a  dan- 
gerous position  on  a  railroad  ti*ack,  will  not  relieve  the  railroad  com- 
pany from  liability  for  an  injury  to  the  child,  if  the  negligence  of  the 
company  has  contributed  to  the  injury.    lb. 

12.  A  boy  twenty  months  old  was  run  over  by  a  street  car.  The 
mother  of  the  boy  was  a  young  married  woman  who  did  her  own  house- 
work. Just  before  the  accident  the  mother  left  the  child  in  the  kitchen 
to  accompany  some  parting  callers  to  the  front  door.  While  standing 
at  the  front  door  and  talking  to  her  visitors  the  child  came  from  the 
kitchen  through  the  house,  passed  its  mother  at  the  door,  crossed 
the  intervening  sidewalk  and  street,  a  distance  of  about  twenty-eight 
feet,  to  the  farthest  track  of  the  railway,  where,  in  immediate  view  of 
the  mother,  it  was  killed.  The  mother  did  not  know  it  was  her  own 
child  until  after  the  accident.  Held,  that  the  mother  was  guilty  of  con- 
tributory negligence,  and  that  neither  she  nor  her  husband  could  recov- 
er for  the  loss  of  the  child.    J7>. 

Street  Railway— Defeetire  Crossing— Proximate  Cause. 

13.  In  an  action  against  a  street  passenger  i*ailway  company  to  re- 
cover damages  for  personal  injuries,  it  appeared  that  defendants  had 
two  tracks  on  Berks  street  which  curved  northward  into  Front  street. 
At  the  time  of  the  accident,  which  was  in  the  night  time,  plaintiff  was 
walking  south  on  the  west  side  of  Front  street  with  the  intention  of 
crossing  Berks.  He  testified  in  substance  that  when  he  reached  the 
comer  of  these  streets,  and  before  he  left  the  pavement,  he  saw  a  car 
coming  east  on  Berks  sti'eet,  on  the  track  further  from  him  and  twenty 
or  thirty  yards  from  the  crossing.  Supposing  that  he  would  have  time 
before  the  car  reached  him  he  started  to  cross  Berks  street  on  the  flag 
or  stepping  stones.  After  crossing  the  tracks  nearest  to  him  he  observ- 
ed for  the  first  time  that  the  car  was  approaching  at  an  unusually  rapid 
rate  and  had  almost  reached  the  crossing.  He  stopped  in  the  space  be- 
tween the  tracks  to  allow  it  to  pass,  and  then,  thinking  that  in  turning 
the  curve  the  horses  would  be  out  of  the  tracks,  he  stepped  backward 
a  step  or  two  to  avoid  them.  As  he  did  so  his  foot  went  into  a  hole,  or 
among  loose  cobble  stones,  and  sank  down,  and  he  was  thrown  forward. 
He  fell  with  both  arms  across  the  track  and  in  front  of  the  hind  wheel 
of  the  car,  which  passed  over  them.  It  was  the  duty  of  defendant  to 
keep  the  street  in  repair,  and  it  had  been  out  of  repair  for  some  months. 
Held,  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 
Kraut  V.  By.,  327. 

14.  In  the  above  case  plaintiff  testified:  **In  stepping  back  I  just 
stepped  into  a  hole  or  loose  cobble  stones,  and  my  foot  sank  down  and 
pitched  me  forward,  and  in  falling  forward  I  put  my  hands  out  to  save 
myself  and  both  went  under  the  wheels,  and  after  that  I  recollect  noth- 
ing.'* On  cross-examination  he  said  that  he  could  not  tell  whether  his 
foot  went  down  among  loose  stones  or  into  a  hole,  that  he  simply  knew 
that  it  went  down.  There  was  other  testimony  that  there  were  holes  in 
the  surface  of  the  crossing,  and  loose  stones  on  it.    Held,  that  there 
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Mras  sufficient  evidence  to  justify  the  jury  in  finding  that  platntilTs  fall 
was  due  to  the  defective  condition  of  the  street,    id. 
Mortality  Tables. 

15.  The  American  tables  of  mortality  are,  it  seems,  admissible  in  evi- 
dence in  an  action  for  damages  for  permanent  injuries  although  death 
did  not  result     76. 

Opinion  of  Witness  as  to  Street. 

16.  The  opinion  of  a  witness  as  to  the  dangerous  character  of  a  street 
crossing  is,  it  seems,  admissible  in  evidence.    lb. 

Pipe  Lines. 

17.  A  proximate  cause  is  one  which,  in  actual  sequence,  undisturbed 
by  any  independent  cause,  produces  the  result  complained  of.  BehUng 
V.  Pipe  Lines,  359. 

18.  A  pipe  line  company  is  not  liable  for  the  burning  of  a  house,  where 
it  api>ears  that  burning  oil  from  a  neighboring  property  flowed  down  upon 
the  pipe  line  causing  it  to  burst  and  throw  a  spray  of  burning  oil  upon 
the  house.  In  such  a  case  the  pipe  line  is  not  the  proximate  cause  of  the 
injury.  The  causa  causans,  the  true  proximate  cause  of  the  burning  of 
the  house,  is  the  descending  flood  of  fire.    P). 

19.  In  such  a  case,  if  the  facts  are  undisputed,  it  is  the  duty  of  tlie 
court  to  determine  the  question  of  proximate  cause,  and  not  to  send  it 
to  a  jury.    16. 

20.  It  seems  that  the  bursting  of  a  pipe  line  caused  by  burning  oil 
flowing  over  the  pipe  line  from  neighboring  property,  is  not  such  an  ele- 
ment of  danger  as  the  pipe  line  company  is  bound  to  foresee  and  pro- 
\ide  against  for  the  protection  of  the  property  of  third  persons  along  its 
line.    lb, 

PriTEte  Employers. 

21.  Plaintiffs  horse  was  frightened  by  the  explosion  of  a  dynamite 
cap  by  an  employee  of  defendant  company.  The  employee  was  not  em- 
ployed to  handle  caps,  but  for  other  purposes  entirely  distinct  There 
was  some  evidence  from  which  it  might  be  inferred  that  the  employee 
who  exploded  the  cap  did  so  at  the  instance  of  tlie  employee  who  had 
cliarge  of  the  caps,  and  as  a  test  for  the  benefit  of  the  company.  Held, 
that  the  evidence  was  sufficient  to  submit  to  the  jury  on  the  question  of 
defendant's  negligence.    Brunner  v.  Tel.  etc,  Co,,  300. 

22.  A  person  who  is  erecting  a  building  or  other  structure  is  not  lia- 
ble for  accidents  happening  in  the  course  of  the  erection,  if  he  exercises 
ordinary  care  in  selecting  competent  persons  to  do  the  work.  Walton 
V,  Hotel  Co.,  3. 

23.  A  hotel  company  which  has  employed  a  skillful  and  competent 
architect  and  superintendent  for  the  construction  of  its  hotel,  is  not  lia- 
ble to  a  carpenter  employed  on  the  building  for  injuries  caused  by  tlie 
falling  in  of  a  floor  from  a  cause  not  made  clear  by  the  testimony.    lb, 

24.  In  an  action  by  a  father  to  recover  damages  for  the  death  of  a  minor 
son,  it  is  proper  to  submit  the  case  to  the  jury  where  there  is  evidence 
that  the  boy  was  killed  while  working  on  a  dangerously  naiTOw  plat- 
form, and  that  his  father  had  complained  to  the  superintendent  of  Uie 
danger,  and  had  only  ref mined  from  removing  his  son  by  the  promi^  of 
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the  Buperintendent  that  another  workman  should  be  substituted  in  the 
boy's  place.    Madara  v.  Pottsville  L  <ft  8,  Co.,  109. 

25.  The  measure  of  a  child's  responsibility  is  his  capacity  to  see  and 
appreciate  danger,  and  the  rule  is  that,  in  the  absence  of  clear  evidence 
of  the  lack  of  it,  he  will  be  held  to  such  measure  of  discretion  as  is  usual 
in  those  of  his  age  and  experience.  This  measure  varies  of  course  witli 
each  additional  year,  and  the  increase  of  responsibility  is  gradual.  It 
makes  no  sudden  leap  at  the  age  of  fourteen.  That  is  simply  the  con- 
venient point  at  which  the  law,  founded  upon  experience,  changes  the 
presumption  of  capacity,  and  puts  upon  the  infant  the  burden  of  show- 
ing his  personal  want  of  intelligence,  prudence,  foresight  or  strength 
usual  in  those  of  his  age.     Greenway  v.  Conroy^  185. 

26.  In  an  action  by  a  boy  over  fourteen  years  of  age  against  his  em- 
ployer to  recover  damages  for  personal  injuries,  tlie  court  cannot  assume 
tliat  plaintiff,  witii  six  months'  experience  in  a  machine  shop,  is  incapa- 
ble of  forming  a  judgment  of  the  danger  of  going  up  a  ladder  to  put  a 
belt  on  a  pulley,  particularly  where  he  was  warned  by  another  workman 
as  he  was  going  up  the  ladder  that  he  ought  not  to  put  the  belt  on.    lb. 

27.  In  an  action  by  an  employee  against  his  employer  to  recover  dam- 
ages for  personal  injuries,  binding  instinictions  should  be  given  for  de- 
fendant where  the  evidence  shows  that  the  accident  was  caused  by  the 
negligent  conduct  of  a  workman  employed  as  an  engineer  who  had  no 
general  authority  or  control  over  the  men,  although  at  i*are  intervals  left 
in  charge  when  the  defendant,  who  was  his  own  superintendent,  was  away 
from  the  works,  and  that  the  accident  occurred  when  the  defendant  was 
not  absent.    lb. 

Negligent  ShootiDg. 

28.  Where  the  standard  of  duty  is  variable  and  shifts  with  the  facts  de- 
veloped on  the  trial,  it  is  a  question  of  fact  for  the  jury  to  determine 
under  tlie  circumstances,  whether  a  reasonable  and  proper  degree  of  care 
was  exercised.    McCleary  v.  Frantz,  585. 

29.  In  an  action  to  recover  damages  for  personal  injuries  caused  by  the 
alleged  negligent  Uring  of  a  shotgun,  it  is  proper  to  snbmit  the  case  to 
the  jury  where  there  is  evidence  that  plaintiff  and  defendant  and  two 
other  persons  went  hunting;  that  they  discussed  the  danger  of  four  per- 
sons hunting  together;  that,  after  the  discussion,  three  of  the  party,  leav- 
ing plaintiff  behind,  crossed  a  ridge,  over  which  plaintiff  would  have  to 
go  in  order  to  rejoin  them;  and  that  defendant,  having  stirred  up  a  rab- 
bit, turned  and  shot  his  gun  backward  towards  the  crest  of  the  hill,  just 
as  plaintiff  was  about  to  cross  it,  thereby  wounding  him.  lb. 
Mnnicipalities. 

30.  In  an  action  against  a  city  to  recover  damages  for  personal  injuries 
it  is  proper  to  submit  the  question  of  defendant's  negligence  to  the  jury, 
where  the  evidence  tends  to  show  that  the  stones  at  the  crossing  at  which 
plaintiff  was  injured  were  in  a  slanting  position  and  projecting  one  above 
another,  and  had  been  permitted  to  remain  so  for  several  months.  Chil- 
ton V.  Carbondale,  463. 

31.  The  question  of  plaintiff's  contributory  negligence  should  be  sub- 
mitted to  tlie  jury  where  there  is  evidence  tliat  she  knew  of  the  condi- 
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tion  of  the  crossing  three  weeks  before  the  accident,  and  that  she  also 
Icnew  of  another  and  safer  route  to  her  destination.    lb. 

32.  Property  owners  engaged  in  paving  and  curbing  the  sidewalk  in 
front  of  their  respective  properties,  in  obedience  to  the  requirements  of 
an  ordinance,  are  not  contractoi:s  exercising  an  independent  employment 
over  which  the  borough  authorities  have  no  control.  Trego  v.  Honey- 
brook  Boro.^  '^6. 

33.  Where  such  improvements  are  being  made  pursuant  to  ordinance 
and  by  direction  of  the  borough  authorities,  the  latter  are  not  thereby 
relieved  from  the  duty  of  seeing  that  the  street  or  streets  on  which  the 
work  is  being  done  are  kept  in  a  condition  that  is  reasonably  safe  for 
public  travel.    lb, 

34.  In  such  a  case  where  a  large  stump  is  taken  out  of  the  sidewalk 
and  rolled  into  the  street  several  feet  outside  of  the  curb,  and  is  per- 
mitted to  lie  there  ten  days  or  two  weeks,  without  a  light  or  anjrthing  to 
warn  travelers  at  night  of  its  position,  and  a  person  is  injured  thereby, 
the  borough  is  liable  in  damages  for  the  injury.    lb, 

"NEXT  OF  KIN."     Meaning  of  in  act  of  Congress  of  March  8,  1801. 
See  Fbench  Spoliation  Claims,  1-6.    ClemenVs  Est.^  391. 

NONSUIT.    See  Pkincipal  and  Agent.     Bitterling  v.  Deahler,  1. 

NOTICE.    Of  intention  to  incorporate  borough.    See  Borough,  1.     Tay- 
lor V.  Borough,  476. 
Of  vacation  of  premises.    See  Insubance,  2.    Strunk  v.  Ins,  Co.,  845. 

NUISANCE. 
Storehouse  for  Powder. 

1.  A  preliminary  injunction  to  restrain  the  erection  of  a  stone  storage- 
house  for  blasting  powder,  in  the  outskirts  of  a  borough,  is  properly 
refused  on  the  application  of  the  borough,  where  the  affidavits  for 
defendant  tend  to  show  that  such  powder  is  not  highly  explosive,  and 
that  another  building  for  storing  the  same  kind  of  powder  is  maintained 
in  the  built-up  portion  of  the  borough  by  other  par£ie8  without  objection. 
Daw  V.  Powder  Co,,  479. 

Bone-boilinic  Establlshmeiit. 

2.  An  injunction  will  be  awarded  restraining  the  operation  of  an  es- 
tablishment for  the  manufacture  of  fertilizers  out  of  the  carcasses  of 
dead  animals  and  butchers*  refuse,  where  the  evidence  shows  that  the 
establishment  was  in  a  populous  neighborhood,  and  that  the  gases  which 
it  gave  off  caused  nausea,  vomiting  and  loss  of  appetite,  and  rendei*ed 
plaintiffs  house  undesirable  as  a  place  of  residence,  and  depreciated  its 
market  value.     Evans  v.  Beading  Cheni.  Fertilizing  Co,j  209. 

OIL  LEASE.    See  Lease,  6,  7. 

OFFICERS.     Of  corporations.    See  Cobpobations,  8.     Com,  v.  Butter' 

worth,  56. 
ORPHANS*  COURT.   Jurisdiction  of.  See  French  Spoliation  Claims,  4. 

Clement's  Est,,  391. 

PARENT  AND  CffiLD.    Duty  of  parent    See  Negligence,  12. 

1.  Considerations  of  comity  do  not  require  the  courts  of  this  state  to 
dismiss  the  parties  with  directions  to  proceed  to  another  state,  in  which 
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PARENT  AND  CRTLD—continued, 
the  contract  was  made,  or  tlie  parties  were  domiciled,  so  that  the  law 
of  that  state  may  be  administered  by  its  courts,  but  simply  that  onr 
coni-ts  shall  apply  the  same  rule  that  the  courts  of  the  proper  state  ap- 
ply.    Com,  V.  Sa{/e,  399. 

2.  To  a  writ  of  habeas  corpus  issued  by  a  father  to  secure  the  custody 
of  a  child,  the  respondent,  the  relator^  wife,  filed  an  answer  averring 
that  the  relator  was  not  a  fit  person  to  have  the  custody  of  the  child. 
It  was  not  denied  that  both  relator  and  respondent  had  been  previously 
domiciled  in  New  Jersey,  and  that  the  relator  continued  to  reside  there, 
and  that,  under  the  laws  of  New  Jersey,  he  was  the  natural  guardian  of 
the  child.  Held,  that  no  considerations  of  comity  justified  the  court  in 
awarding  the  child  to  the  relator,  without  inquiring  as  to  his  fitness  to 
have  the  custody  of  the  child.    26. 

PARTNERSHIP.    See  Limited  Pabtnership  Absociatioh. 
Assignment  for  Benefit  of  Creditors* 

As  a  general  rule  one  member  of  a  general  partnership  cannot  make 
an  assignment  for  the  benefit  of  creditoi*s  without  the  authority  or  con- 
sent of  the  other  member  of  the  firm ;  but  if  such  an  assignment  be  made 
by  one  partner,  in  the  absence  of  the  other  partner,  it  will  be  good  as 
against  subsequent  execution  creditors  of  the  firm  unless  the  other  part- 
ner or  partners  dissent  therefrom.     Hodenpuhl  v.  Hines^  466. 

PAVING.    Of  streets.    See  Bobouoh,  6.    McKeesport  Boro,  v.  Wood,  113. 

PENSIONS. 
Attachment  Execution. 

An  attachment  execution  will  not  lie  against  the  proceeds  of  a  pension 
check  which  a  pensioner  deposited  with  a  bank  for  collection,  and  which 
the  bank  after  collection  placed  to  the  credit  of  the  pensioner  as  a  de- 
posit    Reiff  V.  Mack,  265. 

PIPE  LINES.    Negligence  of.     See  Neoligenoe,  17.    Bekling  v.  Pipe 
Lines,  359. 

PLEA.    Of  coverture.    See  Mabbibd  Women,  10. 

POOR  LAW.    Cruelty  to  pauper.    See  Cbihixai.  Law,  7,  11.     Com,  v. 
Coyle,SQ. 

Officials  charged  with  the  care  of  the  poor  in  one  district  may  lawfully 
apprentice  an  infant  pauper  to  a  fit  person  in  a  neighboring  district.    lb. 

POSTHUMOUS  CHILD.    See  Doweb.     Wihon  v.  Ott,  433. 

PRACTICE,  C.  P.    See  Appeals;  Change  op  Venue;  Execution. 

As  to  commission  to  take  testimony.  See  Evidence,  1.  Bhees  v. 
Fairchild,  555. 

In  reviving  judgment.    See  Judgment,  2.    Landon  v.  Brown,  638. 
Alteration  of  Sheriffs  Retam. 

1.  It  is  not  competent  for  the  sheriff  to  alter  or  amend  a  return  which 
has  been  made.  If  the  writ  bears  his  return,  and  has  been  delivered  to 
the  prothonotary,  his  control  over  it  is  ended,  and  any  alteration  by  him 
without  leave  of  the  court  is  unauthorized  and  invalid.  Deacle  v.  Dea- 
c2e,  206. 

2.  The  question  whether  there  has  been  an  alteration  by  the  sheriff  of 
a  return  made,  or  only  a  refusal  by  him  to  accept  a  return  prepared  by 
his  deputy,  but  not  actually  made,  and  the  substitution  by  him  of  a  new 
one  in  place  of  it  while  the  writ  is  still  in  his  hands,  is  a  question  of  fact, 
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the  duty  and  responsibility  of  deciding  which  rests  with  the  court  be- 
fore which  the  case  was  heard.    lb. 
Amendmeiit  of  Actioiu 

8.  A  motion  to  amend  by  changing  the  form  of  action,  when  not  made 
until  nearly  six  months  after  a  judgment  of  nonsuit  has  been  entered, 
and  after  the  statute  of  limitations  has  become  a  bar  to  the  action,  is  too 
late.    BitterUng  v.  De8hUng\  1. 
Charge— Answer  to  Points. 

4.  YHiere  the  general  charge  fails  to  cover  points,  the  parties  are  en- 
titled to  a  definite  answer  to  the  points  either  in  affirmance  or  refusal. 
Hommer  v.  OiUnore^  129. 

Doty  Hi  Counsel  to  ask  Court  to  oorreet  Charge. 

5.  In  an  action  against  a  corporation  to  recover  the  amount  of  an  al  - 
leged  loan,  a  verdict  for  plaintiff  will  not  be  reversed  because  the  trial 
judge  said  to  the  jury  that  **  the  payment  to  the  company  was  conceded 
on  all  sides,**  when  there  was  no  serious  issue  upon  that  question,  and 
the  testimony  of  the  plaintiff  was  practically  undisputed  on  the  question 
of  payment  to  the  company,  the  evidence  against  such  payment  being 
merely  inferential,  and  the  judge  not  having  been  asked  at  the  trial  to 
modify  the  language  which  he  used.    Half  man  v.  /ns.  Co,^  202. 

6.  In  the  above  case  the  president  of  the  company  signed  this  writing 
which  plaintiff  offered  in  evidence:  ^^I  have  this  day  received  from 
William  D.  Halfman  $2,000  in  cash  to  be  used  for  the  Pennsylvania  Boiler 
Insurance  Company.  *  *  The  court  charged  as  follows :  "  The  paper  which 
was  given  when  the  money  was  paid  by  Mr.  Halfman  acknowledges  the 
receipt  of  the  money  to  be  used  by  the  company.  It  states  no  time  for 
repayment,  and  Mr.  Miller,  the  president  of  the  company,  said  no  agree- 
ment for  repayment  was  made.  Perhaps  he  meant  that  no  time  for  re- 
payment was  set."     He.ld^  not  to  be  error.    lb. 

7.  Defendant  offered  evidence  which  tended  to  show  that  Halfman  had 
made  statements  at  various  times  of  the  debts  of  the  company,  to  par- 
ties negotiating  for  the  purchase  of  his  stock,  and  that  from  these  state- 
ments he  had  omitted  his  claim.  Held^  that  it  was  not  error  for  the 
court  in  the  charge  to  refer  to  the  evidence  for  plaintiff  to  the  effect  thr  t 
he  liad  not  placed  this  claim  among  the  others  because  he  had  no  con- 
trol of  it,  having  assigned  it  to  another  pei'son,  there  being  testimony 
to  that  effect.     P>. 

PRACTICE,  O.  &  T.    In  taking  a  verdict  in  trial  for  murder.    See  Crim- 
inal Law,  6.     Com.  v.  Breyeasee,  451. 

PRACTICE,  SUPREME  COURT.    See  Appeals. 
Bill  of  Exeepttons— Charge. 

1.  An  appeal  in  an  action  of  trespass  will  be  quashed  where  the  rec- 
ord shows  that  no  bill  of  exceptions  was  filed,  and  the  charge,  though 
printed  in  the  paper-book,  was  not  filed  by  the  judge,  or  approved  by 
him  and  filed  on  record  by  his  order.     Hill  v.  Egan,  119. 
Interlocutory  Decree— Citation  to  account. 

2.  A  decree  of  the  orphans*  court  citing  an  executor  to  file  an  account 
is  an  interlocutory  decree  from  which  no  appeal  lies  to  the  Supreme 
Court    Palethorp'8  Eat,^  a  16. 
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FKINCIPAL  AND  AGENT. 
Aoconnts. 

In  an  action  of  assumpsit  brought  by  one  of  several  executors  without 
the  consent  or  approval  of  the  others,  against  an  agent  of  the  testatiix 
for  an  account,  a  nonsuit  is  properly  entered,  where  the  testimony  shows 
that  the  defendant  made  regular  statements  to  testatrix  that  tlie  bal- 
ance showed  by  them  was  always  paid,  and  that  testatrix  was  satisfied 
with  them.    Bitterling  v.  Deshler,  1. 

PRINCIPAL  AND  INCOME.    See  Will,  16.    Martin' a  Est,,  ^2. 

PRINCIPAL  AND  SURETY. 
Bonds— Marriage  Insnrance. 

1.  Plaintiff,  Hassinger,  agreed  to  pay  dues,  etc.,  on  certain  certificates 
of  a  beneficial  association  for  unmarried  persons.  To  secure  himself  he 
took  from  defendants  a  bond,  the  condition  of  which  was  that  **  if  the 
said  Hassinger»sliall  promptly  pay  all  the  monthly  dues  and  annuals  on 
the  sidd  certificates  of  mariiage  insurance  until  all  of  them  shall  have 
matured,  and  that  the  said  the  Equitable  Beneficial  Society  shall  fail  to 
pay  to  tlie  said  Hassinger  his  benefits  as  they  mature  from  time  to  time, 
then  we  the  undersigned  bind  ouraelves,  our  heirs,  executors  and  ad- 
ministrators and  every  of  them  to  save  and  keep  him,  the  said  Hassinger, 
harmless  from  loss  or  damage  by  the  said  Equitable  Beneficial  Society 
failing  to  pay  him  his  benefits  as  they  mature."  Held^  that  the  obligees 
were  sureties  and  not  guarantoi*s.     Hassinger  v.  Ammony  245. 

2.  In  a  suit  upon  such  a  bond  the  validity  of  the  society's  charter,  and 
the  alleged  illegality  of  the  business  that  was  transacted  by  it,  could  not 
be  determined.    lb. 

Extension  of  Time. 

8.  Where  a  tenant  has  covenanted  to  pay  taxes,  the  mere  giving  of 
time  to  him  for  the  payment  of  his  taxes  does  not  release  the  tenant's 
surety  from  his  obligation ;  and,  in  such  case,  where  the  landlord  has 
paid  the  taxes,  no  previous  demand  on  the  tenant  is  necessary  before 
bringing  suit  against  the  surety.    Haynes  v.    Sinnott^  180. 

PRIVILEGED  COMMUNICATION.    What  is  not    See  Deed,  8.     Turner 
V.  Warren^  838. 

PROCESS.    Alteration  of  sheriffs  return.    See  Pbacticb,  C.  P.,  1.    Bea- 
cle  V.  Deacle,  206. 

PROMISSORY  NOTE. 
Frand— Eridence. 

1.  In  a  suit  on  a  promissory  note,  it  appeared  that  the  maker  of  the 
note,  who  was  the  defendant,  gave  the  note  to  the  payee  in  payment  for 
an  order  for  slate  which  tuiiied  out  to  be  fraudulent  The  plaintiff  dis- 
counted the  note,  and  paid  the  proceeds  over  to  the  payee.  There  was 
no  evidence  that  plaintiff  had  knowledge  of  the  fraudulent  character  of 
the  slate  order  or  that  he  partici  pated  in  the  proceeds  of  the  fraud.  Held, 
that  it  was  proper  to  give  binding  instructions  for  plaintiff.  Hoots  v. 
Aschbach^  6. 

Release. 

2.  In  an  action  on  a  promissory  note  by  the  indorsee  against  the  payee, 
where  the  maker  signed  as  agent,  it  is  proper  to  submit  the  case  to  the 
jury  where  there  is  evidence  that  the  maker  executed  a  bill  of  sale  for 
a  number  of  horses  to  the  indorsee,  who  thereupon  released  the  payee, 
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PROMISSORY  HIOTE— continued. 
but  the  indorsee  claims  that  the  bill  of  sale  was  taken  merely  as  security 
for  payment  of  the  note,  and  also  that  the  maker  had  no  title  to  the 
horses.    Linek  v.  MacMillanj  553. 
Settlement  of  Stock  Transactions. 

3.  In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory 
note,  the  deposition  of  the  maker  of  the  note,  a  broker,  is  inadmissible, 
which  admits  that  the  maker  i-eceived  margins  from  the  payee,  but  does 
not  aver  that  he  ever  repaid  them,  or  that  the  note  was  given  exclusively 
for  profits.    McNaughton  v.  Haldeman,  144. 

PROXIMATE  CAUSE.    See  Neoliobncb,  13,  14,  17,  24. 

PUBLIC  OFFICERS.    Misdemeanor  in  office.    See  Criminal  Law,  11. 
Com,  V.  Coyle^  36. 

QUO  WARRANTO.    See  Cobpobations,  3.     C(m.  v.  Buttenowrth,  55. 
Where  a  corporate  election  is  held  at  the  proper  place  and  the  appoint- 
ed time,  and  the  meeting  is  regular,  quiet  and  orderly,  the  only  way  to 
contest  the  validity  of  the  election  is  by  a  writ  of  quo  warranto,  as  pro- 
vided by  the  act  of  June  16,  1836,  P.  L.  621.    Jenkins  v.  Baxter^  199. 

RAILROADS.    See  Common  Cabbieb;  Neoligencb,  1-16. 

Evidence  of  ownership  of  railroad  bonds.  See  Eyidencb,  26-28.    Phila. 
Trust  Co,  V.  R.  R.,  590. 
Crossing  of  One  Railroad  by  Another* 

1.  The  practicability  of  overhead  crossings  depends  almost  entirely 
upon  the  circumstances  of  each  particular  case.  Among  the  factors  to 
be  considered  are  the  location  and  surroundings  of  the  proposed  cross- 
ing, the  character  of  the  railroads,  and  the  uses  made  and  intended  to 
be  made  of  them,  the  increased  cost  of  construction,  and  expenses  of 
operation,  the  public  safety  and  convenience,  and  the  interests  and  con- 
venience of  the  road  intended  to  be  crossed.  Altoona  etc,  R,  R.  v.  R, 
i?.,  623. 

2.  Four  grade  crossings  within  eight  miles  will  not  be  permitted  where 
it  is  reasonably  practicable  to  construct  overhead  crossings  at  a  cost  of 
from  $12,000  to  $15,000  for  each  crossing.    lb, 

3.  A  court  of  equity  will  not,  under  the  act  of  June  19, 1871,  P.  L.  1361, 
decree  the  construction  of  an  overhead  crossing,  where  the  cost  of  such 
crossing  would  be  so  gpreat  as  to  prevent  the  construction  of  the  railroad. 
Penna.  8.  V.  R.  R,  v.  R,  R,,  277. 

Mnnicipal  Consent. 

4.  A  railroad  company  filed  a  bill  under  the  act  of  June  19,  1871,  P.  L. 
1361,  in  which  they  alleged  that,  "  under  authority  vested  in  them  by 
law,  they  have  surveyed,  ascertained,  located,  fixed,  marked  and  deter- 
mined upon  a  route  cnissing  defendants*  line  for  two  branch  railroads." 
Defendants  in  their  answer  aven*ed  that  they  "  have  no  knowledge  or 
information  otherwise  than  from  tlie  bill  and  cannot  set  forth  as  to  their 
belief  or  otlierwise  as  to  whether  the  plaintiffs,  under  authority  vested 
in  them  by  law,  have  surveyed,  located,  fixed,  marked  and  determined 
upon  the  routes  for  a  branch  railroad  as  in  said  paragraph  set  forth,  and, 
so  far  as  the  same  ai*e  material,  the  defendants  ask  that  the  plaintiff  be 
held  to  due  proof  of  the  said  several  allegations."     Heldt  that  the  ques- 
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tion  as  to  the  right  of  plaintiffs  to  cross  streets,  and  whether  the  consent 
of  the  municipality  had  heen  obtained  for  the  construction  of  their 
branches,  was  not  raised  by  the  pleadings,  and  was  not  in  the  case.    lb, 

5.  It  seems  that  a  railroad  company  is  not  required  to  obtain  the  con- 
sent of  the  municipality  for  the  construction  of  its  road  across  streets 
which  are  merely  plotted,  and  not  actually  opened.    lb. 

6.  It  seems  that  the  municipality,  by  failure  to  object,  may  waive  the 
necessity  of  consent,  in  any  case,  at  least  as  far  as  another  railroad  is 
concerned.    lb. 

Branches— Crossings. 

7.  A  court  of  equity  will  not  restrain  a  railroad  company  from  con- 
structing a  bi'anch  upon  its  own  property  in  order  to  connect  its  main 
line  with  a  wharf  and  canal,  although  such  branch  will  cross  at  grade 
the  location  of  another  railroad,  where  the  master  finds  that  the  branch 
is  authorized  and  practicable  and  no  insuperable  obstruction  of  the  other 
road,  and  the  evidence  fails  to  show  that  the  master^ s  conclusions  are 
wrong.    Penna,  8,  V.  R.  R,  v.  R,  JJ.,  232. 

Damages— Interest.   . 

8.  Interest  as  such  is  not  allowed  on  damages  in  condemnation  pro- 
ceedings, but  it  is  proper  for  the  jury  to  consider  the  lapse  of  time  be- 
tween the  taking  of  the  land  and  the  time  of  ti-ial  in  making  up  the 
amount  of  damages  for  which  to  render  a  verdict.  Klagea  v.  Terminal 
Co.,  386. 

Sale  of  Railroad— Turnpikes— Street  Railroads. 

9.  Where  a  turnpike  company  is  authorized  by  an  act  of  assembly  to 
purchase  the  road,  property  and  franchises  of  a  passenger  railroad  com- 
pany, and  is  invested  with  the  like  powers,  privileges  and  immunities 
as  the  railroad  company,  but  with  authority  to  remove  tiie  tracks,  the 
turnpike  company  may,  after  the  expiration  of  twenty-seven  years,  re- 
build and  operate  the  railroad.  Hinchman  v.  Turnpike,  150. 
Charter— Forfeitnre— Act  of  Feb.  19, 1849. 

10.  In  such  a  case  the  removal  of  the  rails  and  the  sale  of  the  cars  and 
property  formerly  belonging  to  the  railroad  in  pursuance  of  an  express 
legislative  authoHty,  raises  no  implication  of  abandonment  or  other  dis- 
ability as  to  the  future  exercise  of  the  franchises.  The  provision  of  the 
act  of  Feb.  19,  1849,  as  to  forfeiture,  does  not  apply  to  such  case.    lb, 

11.  No  charter  to  a  corporation  for  public  purposes  can  be  forfeited 
except  by  the  commonwealth  in  a  direct  proceeding  for  that  purpose.    lb, 

REPLEVIN. 

1.  In  Pennsylvania,  replevin  lies  wherever  one  man  claims  goods  in 
the  possession  of  another,  and  this  whether  the  claimant  has  ever  had 
possession  or  not,  and  whether  his  property  in  the  goods  be  absolute  or 
qualified,  provided  he  has  the  right  of  possession.  Ferguson  v.  hauler- 
stein,  427. 

2.  Where  furniture  is  let  with  a  hotel  to  a  tenant  upon  a  bailment  to 
use,  with  the  privilege  of  buying  the  furniture  upon  paying  a  special 
sum,  and  tlie  tenant  neither  buys  nor  pays  the  rent,  the  owner  has  the 
right  of  possession,  and  may  maintain  replevin  against  one  who  has  pur- 
chased the  furniture  at  sherifiTs  sale  under  a  judgment  against  the  ten- 
ant,   lb. 
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liESULTING  TRUST.    See  Husbahd  ahd  Wif«,  2-4.    MUler  t.  Baker, 
172. 

KOAD  LAW.    See  Bobouohs. 
SUtntes— Repeal. 

1.  The  jurisdiction  of  the  court  of  quarter  sessions  to  layout  and  open 
streets  and  alleys  in  the  borough  of  West  Chester  under  the  general  road 
law  of  Jane  18, 1836,  P.  L.  551,  is  not  repealed  by  the  act  of  May  16, 1891, 
P.  L.  75,  entitled  **  An  act  in  relation  to  the  laying  out,  opening,  widen- 
ing, straightening,  extending  or  vacating  streets  and  alleys,  and*  the  con- 
struction of  bridges  in  the  several  municipalities  of  the  commonwealth,** 
etc.  The  act  of  1891  merely  provides  an  additional  method  for  the  open- 
ing of  streets  and  alleys  in  municipalities.  West  Chester  Alley,  89. 
DestroctioB  of  Bnildings. 

2.  In  a  proceeding  to  recover  damages  for  opening  a  street,  where 
plaintiff  testifies  that  certain  buildings  standing  in  the  line  of  the  streets 
had  been  torn  down  and  sought  to  convey  the  impression  that  they  had 
been  removed  by  the  city,  it  is  proper  to  admit  evidence  on  behalf  of 
defendant  to  show  that  the  buildings,  which  were  old  and  dilapidated, 
had  been  torn  down  and  removed  by  boys  aild  women  for  fire  wood 
Reyenthaler  v.  Phila,,  195. 

Possibility  of  Manicipal  ImproTements. 

3.  In  a  proceeding  to  recover  damages  for  opening  a  sti*eet  it  is  not 
improper  to  charge  the  juiy  tliat  they  are  **  not  to  take  possibility  of 
municipal  improvements  as  an  argument  against  the  weight  of  thought 
or  opinion  on  either  side,**  where  tlie  court  also  says  that  the  possibility 
is  not  to  be  considered  as  an  independent  claim,  that  it  enters  into  the 
question  of  the  market  value  of  the  ground  after  the  street  is  opened, 
and  that  the  witness  must  be  presumed  to  have  taken  it  into  considera- 
tion in  reaching  a  judgment  as  to  the  market  value  of  the  property.  lb. 
Cntting  off  Ingress  and  Egress* 

4.  Ai-ticle  16,  section  8,  of  the  constitution  of  1874,  which  provides 
that  compensation  shall  be  made  for  property  injured  or  destroyed  by 
public  works,  is  not  limited  merely  to  property  fronting  or  abutting  on 
the  particular  works,  highway  or  improvement  by  the  construction  or 
enlargement  of  which  the  property  is  injured  or  destroyed,  but  applies 
to  any  works  which  are  sufficiently  near  to  the  property  to  make  the 
injury  proximate,  immediate  and  substantial.    Mellon  v.  Phila.^  614. 

5.  Plaintiffs*  houses  fronted  on  a  street  running  along  the  line  of  a 
railroad.  Two  other  streets  crossed  at  grade  the  railroad,  and  the 
street  upon  which  the  houses  wei*e  situated.  To  avoid  the  grade  cross- 
ings the  city  depressed  the  two  cross  streets  fifteen  feet,  so  that  the 
streets  could  go  under  the  railroad.  Access  to  plaintiffs'  houses  by 
vehicles  was  thus  entirely  cut  off.  Heldy  that  plaintiffs  were  entitled 
to  recover  damages  from  the  city  for  the  depreciation  in  the  value  of 
their  houses.    lb. 

Release. 

6.  In  the  above  case,  where  the  proceedings  were  as  to  one  of  the 
streets,  it  was  not  improper  upon  plaintiffs'  releasing  damages  as  to  the 
other  street  in  other  proceedings,  to  admit  testimony  tending  to  show 
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ROAD  LAW— «on«nuc(f. 
the  damages  resulting  not  merely  from  lowering  tlie  grade  of  one  of  the 
streets,  but  from  changing  the  grades  of  both  streets.    lb. 
Benefits— Foot  Front  Rule. 

7.  Under  the  act  of  May  23,  1889,  art  6,  §  3,  clause  10,  P.  L.  288,  cities 
of  the  third  class  have  the  clioice,  in  assessing  upon  abutting  propeiiies 
the  cost  of  grading  a  street,  either  to  make  the  assessment  by  the  foot 
front  rule  or  according  to  benefits.     Scranton  City  v.  Bush,  499. 

8.  The  purpose  of  the  provision  was  to  enable  a  city  to  gi-ade  its 
streets  stretching  out  into  the  rural  parts  of  tlie  city,  and,  where  the 
situation  of  the  properties  along  the  street  was  such  as  to  make  it  just 
to  do  so,  to  impose  the  cost  of  the  improvement  on  the  property  bene- 
fited,   lb. 

9.  Where  an  ordinance  provides  that  grading  shall  be  done  in  accord- 
ance with  plan,  profile  and  specifications,  whicli  had  been  prepared  by 
the  city  engineer,  and  that  "  no  departure  from  the  plans,  profile  and 
specifications  shall  be  allowed  unless  authorized  by  city  councils,''  an 
affidavit  of  defence  to  an  action  to  recover  the  cost  of  grading  is  sufii- 
cient  which  avers  that  the  grading  ^^was  not  done  according  to  the 
grade  established  by  ordinance,  but  according  to  another  gi*ade  estab- 
lished by  the  city  engineer  without  authority."    lb, 

liULE  IN  SHELLEY'S  CASE.    See  Will,  6. 

SALE.    See  Contract. 

Of  coaL  See  Lease,  1-6.  Plummer  v.  HilUide  C.  <fc  I.  Co,,  483. 
Three  persons  entered  into  a  joint  agreement  to  purchase  a  quarry. 
One  of  them  was  to  advance  the  purchase  money,  the  other  two  to  repay 
him  by  monthly  installments,  in  the  meantime  having  the  use  of  the 
land  for  quarrying.  The  agreement  further  provided:  "In  case  the 
party  of  the  second  part,  by  neglect  or  refusal  to  pay  the  aforesaid 
monthly  installments,  becomes  move  than  thi-ee  months  in  aiTears,  then 
this  agreement  to  become  null  and  void,  and  the  party  of  the  second 
part  to  forfeit  to  the  party  of  the  first  part  aD  the  amounts  paid  by  them 
and  relinquish  all  claims  against  the  party  of  the  first  part."  Held, 
that  time  was  of  the  essence  of  the  couti'act,  and  that  a  failure  to  pay 
any  one  of  the  monthly  installments  worked  a  forfeiture  not  only  of  the 
agi-eement  but  of  the  previous  payments.    Afford  v.  Thomcts,  8. 

SCHOOL  DISTRICTS.    See  Boroughs,  4,  6. 

SET-OFF.    See  Decedents'  Estates,  1. 

One  of  several  legatees  under  a  will  to  whom  tlie  entire  estate  has 
been  bequeathed,  share  and  share  alike,  cannot  set  off,  in  an  action  of 
assumpsit  against  the  legatee,  a  portion  of  a  claim  due  by  plaintiff  to 
the  estate  against  the  debt  due  to  plaintiff.     Gerber  v.  Meredith,  102. 

SHELLEY'S  CASE.    See  Will,  6.    Armstrong  v.  Michenei-,  21. 

SHERIFF.    See  Execution. 

SHERIFFS  INTERPLEADER. 

1.  On  an  interpleader  to  determine  the  ownership  of  goods  taken  in 
execution,  where  the  evidence  is  that  the  property  was  delivered  to  the 
defendant  in  the  execution  to  be  used  in  the  construction  of  a  building, 
and  plaintiff  claims  thatj  the  property  was  sold  to  him,  and  not  t()  the 
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SUERIFFS  INTERPLEADER— continued, 
defendant  in  the  execution,  the  case  most  be  submitted  to  the  jury. 
Keiaer  v.  Esterly,  100. 

2.  On  a  sheriffs  interpleader  to  determine  the  ownership  of  goods 
taken  in  execution,  it  is  proper  to  submit  the  case  to  the  jury  where 
there  is  evidence  that  the  claimants,  a  pailnership,  and  the  defendants 
in  the  execution,  also  a  partnership,  negotiated  with  each  other  for  tlie 
combination  of  the  two  firms  into  a  new  partnei*ship;  that  during  the  ne- 
gotiations claimants*  goods  were  moved  to  the  premises  of  the  other  firm, 
but  that  the  agreement  was  never  consummated,  and  the  goods  were 
never  mingled  with  those  of  the  defendants  in  the  execution,  but  were 
kept  separate  and  apart.    Heere  v.  Penn  Nat  Bank^  314. 

SHERIFFS  RETURX.    Alteration  of.    See  Practice,  C.  P.,  1.    Deacle 
V.  Deacle^  206. 

SIDEWALKS.    Control  of  municipality  on.    See  Stbebts,  1.    McDevUt  ▼. 
Gas  Co.,  867. 

STATUTES.    See  Constitutional  Law;  Table  of  Acts  oonstbued. 
Opening  of  Streets  in  City  of  Lancaster. 

1.  The  word  "county,''  which  is  the  one  hundred  and  eighteenth 
word  in  1 3,  of  the  act  of  April  13,  1854,  P.  L.  352,  is  a  clerical  mistake 
for  the  word  **  city,"  apparent  on  the  face  of  the  act  Lancaster  Co,  v. 
Lancaster  City,  411. 

2.  The  remedy  under  the  act  of  April  13,  1854,  P.  L.  352,  by  the 
county,  to  recover  money  from  the  city  of  Lancaster  for  opening  streets, 
may  be  either  by  assumpsit  or  bill  in  equity;  but  the  remedy  by  man- 
damus is  not  appropriate.    lb. 

Repeal. 

3.  The  juxisdiction  of  the  court  of  quarter  sessions  to  lay  out  and  open 
streets  and  alleys  in  the  borough  of  West  Chester  under  the  genei*al 
road  law  of  June  13, 1836,  P.  L.  551,is  not  repealed  by  the  act  of  May  16, 
1891,  P.  L.  75,  entitled  "  An  act  in  relation  to  the  laying  out,  opening, 
widening,  straightening,  extending  or  vacating  streets  and  alleys,  and 
the  construction  of  bridges  in  the  several  municipalities  of  this  com- 
monwealth," etc.  The  act  of  1891  merely  provides  an  additional  meth- 
od for  the  opening  of  streets  and  alleys  in  municipalities.  West  Chester 
Alley,  89. 

4.  The  general  borough  act  of  April  3, 1851,  P.  L.  320,  does  not  repeal 
tlie  general  road  law  of  June  13,  1836,  P.  L.  551,  au£hoiizing  the  court 
of  quarter  sessions  to  lay  out  private  roads,  although  such  private  roads 
be  entirely  within  the  borough  limits.     Palo  Alto  Road,  104. 

5.  The  act  of  May  14,  1874,  P.  L.  158,  in  connection  with  the  consti- 
tution of  1874,  repeals  all  tax  es^mptions  enacted  after  the  constitu- 
tional amendment  of  1857.     Phila,'\.  Masonic  Home,  572. 

STATUTE  OF  FRAUDS.    See  Ejectment,  1,  2.    Darlington  v.  Darling- 
ton, 65. 

STATUTE  OF  LIMITATIONS.    Title  to  coal  by.    See  Lease.    Plum- 
mer  v.  Coal  <fe  Iron  Co,,  483. 
Aoeonnts  between  Mnnieipalities. 

1.  The  :ict  of  April  13,  1854,  P.  L.  352,  relating  to  accounts  between 
the  city  of  Lancaster  and  the  county  of  Lancaster,  contemplates  yearly 
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settlements  and  the  striking  of  a  balance  once  every  twelve-month.  If 
the  county  has  not  kept  the  account  directed  by  the  act,  the  court  will 
state  an  account,  and  will  not  allow  recovery  for  any  items  which  had 
accrued  six  years  prior  to  the  date  of  the  suit.  Lancaster  Co.  v.  Lan- 
caster City,  411. 

2.  The  direction  in  the  act  that  the  county  shall  keep  an  account  with 
the  city  is  merely  directoiy,  and  is  not  a  condition  precedent  either  to 
the  county's  right  to  sue,  or  its  right  to  recover.     Ib» 

Coupons  attached  to  Bond. 

3.  The  statute  of  limitations  cannot  be  set  up  to  prevent  a  recovery 
upon  coupons  which  have  not  been  detached  from  bonds;  nothing  can 
avail  to  defeat  a  recovery  upon  them  but  the  presumption  of  payment 
which  the  law  allows  at  the  end  of  twenty  years.  Such  a  presumption 
however  may  be  rebutted  by  evidence  of  nonpayment  Phila.  Trust  Co, 
V.  B,  B.,  590. 

4.  Not  decided  whether  the  statute  of  limitations  may  be  pleaded 
against  coupons  detached  from  bonds,  and  in  tlie  hands  of  another  than 
the  holder  of  the  bonds.    lb, 

STOCK  GAMBUNG.    See  Contbact,  2. 
"  STOP,  LOOK  AND  LISTEN."    See  Negligence,  1-4. 
STOPPAGE  IN  TRANSITU.    See  Commok  Carbikb. 
STREETS.    See  Boboughs;  Road  Law. 

Opening  of,  in  city  of  Lancaster.  See  Municipalities,  8-11.  Lan- 
caster Co.  V.  Lancaster  City^  411. 

Obstruction  in.    See  Negligence,  30-34.     Trego  v.  Honeybrook  Boro,, 
76;  Chilton  v.  Carbondale,  463. 
Natural  Gas  Company—Bond. 

1.  A  court  of  equity  has  jurisdiction  to  com  pel  a  natural  gas  company, 
about  laying  pipes  under  a  sidewalk,  to  enter  a  bond  to  secure  the  land- 
owner for  the  direct  injury  caused  by  the  disturbed  condition  of  the 
street,  and  the  consequential  injury  to  the  land,  as  a  condition  of  the 
dissolution  of  a  preliminary  injunction.  McDevitt  v.  Gas  Co.,  367. 
Serrltnde— Damages. 

2.  A  street  in  a  city  is  subject  to  greater  servitude  in  favor  of  the  pub- 
lic than  is  a  road  in  the  open  counti*y.  The  city  has  the  right  to  use 
both  the  cartway  and  sidewalk  of  a  street  to  whatever  depth  below  the 
surface  it  may  be  desirable  to  go  for  sewers,  gas  and  water  mains,  and 
any  other  urban  uses,  and  for  such  use  the  owners  of  abutting  proper- 
ties are  not  entitled  to  damages.    lb. 

3.  Under  the  act  of  May  29,  1886,  P.  L.  29,  a  natural  gas  company 
which  has  obtained  the  municipal  consent  to  the  use  of  a  street,  may  lay 
its  pipes  under  the  sidewalk  of  a  street  without  subjecting  itself  to  lia- 
bility for  damages  to  the  ownei*s  of  abutting  property  under  the  con- 
demnation proceedings  provided  by  the  act    lb. 

4.  In  such  a  case  if  the  owners  have  suffered  direct  injury  by  the  dis- 
turbed condition  of  the  sidewalk  during  the  process  of  laying  the  pipe, 
or  consequential  injury  to  their  property  due  to  the  proximity  of  the 
pipe  line,  they  must  proceed  by  an  action  of  trespass,  or  upon  the  com- 
pany's bond,  if  such  has  been  given.    lb. 
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Sidewalks— Municipalities— CoMtroL 

5.  A  municipality  has  the  same  control  over  the  sidewalk  that  it  baa 
over  the  carriage  way  of  a  street.    lb. 
STREET  RAILWAYS.    See  Neglioencb,  9-16;  Railboads,  9-11. 

Insurance  of  cars.    See  Inburakcs.    Phillipsburg  Horte  Car  Co,  v. 
Fidelity,  etc,  Co.,  350. 
SUBCONTRACTOR.    See  MECHAincs'  Lien. 
SURETYSHIP.    See  Pbincipal  ahd  Surety. 

TAXATION. 
Exemption— Masonie  Home. 

1.  A  charity  is  a  gift  to  promote  the  welfare  of  others.  A  charity  is 
not  a  **  purely  public  charity  ^*  which  excludes  from  its  benefits  any 
pei-son  because  he  has  not  a  particular  relation  to  some  society,  church 
or  other  organization.     Phila.  v.  Masonic  Home,  572. 

2.  It  seems  that  so  long  as  the  classification  is  determined  by  some  dis- 
tinction which  involuntarily  affects  or  may  affect  any  of  the  whole  peo- 
ple, although  only  a  small  number  may  be  benefited,  it  is  public.    lb, 

3.  A  home  limited  to  indigent,  afflicted  and  aged  freemasons,  although 
supported  by  voluntary  contributions,  without  charge  to  the  beneficia- 
ries, and  with  no  profit  either  to  the  corporation  or  its  officers,  is  not  a 
**  pui-ely  public  charity,"  exempt  from  taxation  witliin  the  meaning  of 
the  constitution,  sec.  1,  art  9,  and  the  act  of  May  14, 1874,  P.  L.  158.     lb. 

4.  The  act  of  May  14,  1874,  P.  L.  158,  in  connection  with  the  constitu- 
tion of  1874,  repeals  aD  tax  exemptions  enacted  after  the  constitutional 
amendment  of  1857.    lb. 

Exemption— Chnrclies. 

5.  Under  no  circumstances  is  a  church  entitled  to  exemption  from 
taxes  on  its  property  for  nioi-e  than  the  poition  of  the  tax  year  during 
which  it  actually  holds  the  title  to  the  property.    Phila.  v.  Barber,  123. 

6.  Not  decided  whether  a  propeHy  upon  which  a  tax  has  been  assess- 
ed, and  which  thereafter  has  been  conveyed  to  a  church,  becomes  exempt 
for  the  portion  of  the  year  during  which  the  church  holds  title.    lb. 

7.  Under  the  act  of  May  14,  1874,  P.  L.  168,  where  church  property  is 
rented  out  and  produces  income  or  revenue,  it  is  subject  to  taxation,  al- 
though for  a  part  of  the  time,  certain  days  or  houi*s  of  the  week,  the 
church  also  uses  the  I'ented  portion  for  its  own  purposes:  Sewickley 
Uoro.  v.  Sholes,  118  Pa.  105,  distinguished.    lb. 

Dirision  of  Building  for  Pnrposes  of  Taxation. 

8.  Where  a  part  of  a  building  is  used  solely  for  church  purposes  and 
certwn  rooms  in  the  building  are  rented  for  a  school,  the  building  may 
be  divided  for  purposes  of  taxation  and  the  portion  used  solely  for  church 
purposes  be  declared  exempt  from  taxation.    lb. 

ProTiso  to  Act  of  May  14, 1874. 

9.  Notwithstanding  the  fact  that  the  proviso  in  the  act  of  May  14, 1874, 
P.  L.  158,  is  unconstitutional,  it  is  proper  for  the  court  to  read  it  to  see 
if  it  sheds  any  light  upon  the  intention  of  tlie  legislature  in  using  the 
language  contained  in  the  residue  of  the  act.    lb. 

Cases  considered  and  discussed. 

10.  As  the  act  of  Apiil  8,  1873,  P.  L.  64,  was  not  brought  to  the  atten- 
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tion  of  the  court  in  the  case  of  Sewickley  Borough  v.  Sholes,  118  Pa.  165, 
the  case  of  Erie  County  v.  Com'rs  of  Water  Works,  113  Pa.  368,  may  still 
be  sustained  under  the  act  of  1873,  while  Erie  County  y.  Erie  City,  113 
Pa.  360,  may  require  reconsideration,  unless,  notwithstanding  the  act  of 
1873,  it  maybe  sustained  on  the  ground  tliat  propei*ty  owned  by  munici- 
pal bodies  4nd  used  for  public  pui-poses  is  never  subject  to  tax  laws 
unless  the  legislative  intent  to  include  it  is  clear.  Per  Mb.  Justice 
Mitchell.    lb, 

TENANTS  IN  COMMON. 

Mechanics'  Liens— Contraet  against. 

1.  In  the  absence  of  fraud,  one  of  several  tenants  in  common  may  con- 
tract with  his  cotcnants  for  the  erection  of  a  building  upon  the  land  held 
in  common,  and  may  waive  in  the  contract  his  right  to  file  mechanics* 
liens.    Ballman  v.  Heron,  377. 

2.  If  tlie  contract  is  not  made  in  good  faith  but  is  entered  into  for  the 
purpose  of  misleading,  and  so  defrauding,  subcontractors  and  material 
men,  it  should  be  held  invalid  because  of  the  fraud,  but  not  necessarily 
because  the  builder  has  a  fractional  interest  in  the  lots  on  which  he  has 
contracted  with  the  other  owners  to  build.    lb. 

TITLE  INSURANCE.    See  Insurance,  6. 

TRADE.    Agreement  not  to  engage  in  same  trade.    See  Contbact,  5. 

Stoffiet  V.  Stqfflet,  627. 
TRUSTS  AND  TRUSTEES.    See  Will. 

Inyestments* 

1.  Where  a  testator  directs  that  his  executor  shall  invest  his  estate  in 
**  good  real  estate  security,"  and  the  executors  fail  to  reduce  certain 
personal  bonds  to  judgment  until  after  the  obligor  has  become  insolvent, 
one  executor  cannot  relieve  himself  from  liability  for  the  loss,  on  the 
ground  that  his  coexecutor  had  the  custody  of  the  bonds,  collected  the 
interest  on  them,  and  had  the  entire  charge  of  the  business.  8tong''s 
Est,  18. 

Mortgage. 

2.  A  trustee  who  purchases  land  with  trust  funds  as  an  investment  fur 
the  estate,  may  give  a  mortgage  to  secure  the  balance  of  the  purchase 
money,  although  he  has  no  express  power  to  incumber  under  the  instru- 
ment by  which  the  trust  was  created.     Gernert  v.  Albert,  94. 

3.  It  seems  that  a  trustee,  who  is  empowered  to  sell  land  and  reinvest 
the  proceeds  in  other  real  estate,  may,  upon  such  reinvestment,  give  a 
purchase  money  mortgage  for  a  balance  unpaid.    lb* 

TURNPIKE  ROADS. 

1.  Where  a  turnpike  company  is  autliurized  by  an  act  of  assembly  t<> 
purchase  the  road,  property  and  franchises  of  a  passenger  railroad  com- 
pany, and  is  invested  with  the  like  powers,  privileges  and  immunities  us 
the  railroad  company,  but  with  authority  to  remove  the  tracks,  the  turn- 
pike company  may,  after  the  expiration  of  twenty-seven  years,  rebuild 
and  operate  the  railroad.     Hinchman  v.  Turnpike,  150. 

2.  In  such  a  case  the  removal  of  the  rails  and  the  sale  of  the  cara  and 
property  formerly  belonging  to  the  railroad  in  pursuance  of  an  express 
legislative  authority,  raises  no  implication  of  abandonment  or  other  di$i- 
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ability  as  to  the  future  exercise  of  the  franchises.    The  proyision  of  the 
act  of  Feb.  19,  1849,  as  to  forfeiture,  does  not  apply  to  such  case.    /6. 

3.  No  charter  to  a  corporation  for  public  purposes  can  be  forfeited  ex- 
cept by  the  commonwealth  in  a  direct  proceeding  for  that  purpose.    lb. 

VERDICT.    Practice  !n  taking  verdict  on  trial  for  murder.    See  Ceutmikal 

Law,  6.     Com.  v.  Brej/essee,  451. 
VESTED  REMAINDER.    See  Doweb;  Will,  1. 

WAGERING  CONTRACT.    See  Contbact,  2. 

WAIVER.    Of  covenant  in  policy  of  insurance.    See  Insubaitcb,  1.    Hook 
V.  Ins.  Co.,  229. 

Of  benefits  of  exemption  law.  See  Debtor's  Exemption,  1.  Hatoley 
V.  Hampton^  18. 

Of  municipal  consent    See  Railboadb,  6.    Pa,  8.  F.  B.  B.  v.  B. 
n.,  277. 
WILL.    See  Tbusts  and  Trustees. 

Agreement  to  make  a.    See  Deed,  3.     Turner  v.  Warren^  836. 
'  Tested  and  Contingent  Estates. 

1.  Testator  by  his  will  gave  certain  property  in  trust  to  pay  the  net 
income  **  into  the  hands  of  Louisa  S.  Anson,  and  from  and  after  her 
death  the  principal  to  be  divided  among  such  children  of  the  said  Louisa 
who  shall  be  living  at  a  period  not  exceeding  nine  months  after  my  de- 
cease, and  in  default  of  such  children,  remainder  to  my  heirs.**  Held, 
that  the  children  of  the  life  tenant  who  were  living  at  the  death  of  the 
testator  took  a  vested  interest  in  the  estate.    Man^s  EH.,  609. 

2.  Upon  the  whole  of  the  will,  it  is  apparent  that  the  interest  of  the 
children  was  simply  postponed  to  let  in  their  mother* s.  Even  without 
the  nine  months*  clause,  such  of  her  children  as  survived  testator  would 
have  thereupon  taken  vested  interests  in  remainder.  That  clause,  which 
was  evidently  intended  to  embrace  any  posthumous  child  who  might  be 
born,  extended  the  time  for  ascertainment  of  the  class.  By  Mb.  Chief 
Justice  Stebbett.    lb. 

3.  Generally,  words  which  will  create  an  estate  tail  in  a  devise  of  a 
freehold,  will  confer  an  absolute  interest  in  a  gift  of  personal  property; 
but  where  there  are  any  words  or  expressions  in  the  bequest  showing 
that  the  testator  did  not  intend  "issue**  or  "bodily  heirs,**  or  their 
equivalents,  in  their  technical  sense,  but  that  he  used  ihem  in  the  popu- 
lar sense  of  "  children,**  such  words  and  expressions  are  sufficient  to 
displace  the  operation  of  the  rule  and  limit  the  interest  of  the  first  taker 
to  an  estate  for  life;  and  where  the  expressions  "leaving  issue,**  .or 
"  leaving  bodily  heirs,**  have  been  used  by  a  testator  in  a  bequest,  they 
have  universally  been  held  to  denote  children.**     Gerhard's  Est,,  253. 

4.  Testator  bequeathed  to  his  daughter  a  sum  of  money  which  he 
charged  in  certain  proportions  on  three  farms  which  he  devised  to  his 
three  sons.  He  directed  that  "  the  respective  owners  or  occupiers  of 
said  farms  shall  pay  the  annual  interest  at  the  rate  of  five  per  cent  to 
my  said  daughter  during  her  natural  life,  and  upon  her  decease  said 
principal  sum  shall  be  paid  to  her  bodily  heira  in  equal  shares,  and  in  case 
my  said  daughter  shall  die  without  leaving  bodily  heirs  then  the  said 
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sum  of  fourteen  hundred  dollars  shall  revert  and  fall  back  to  my  estate 
and  shall  be  paid  to  my  other  children  and  their  heii-s."    Held,  that 
the  daughter  took  no  interest  in  the  corpus  of  the  fund,  but  only  the 
income  thereof  during  her  life.    lb. 
Life  Estate. 

5.  Testatrix  directed  as  follows:  **  I  further  give  and  bequeath  to  my 
beloved  son  John,  three  thousand  dollars,  which  I  order  and  direct  to 
be  invested  as  a  first  lien  on  real  estate  by  bond  and  mortgage  by  a 
trustee  to  be  appointed  by  the  oi*phans*  coui*t  of  Monroe  county,  the  in- 
terest to  be  paid  annually  to  the  said  John.  If  by  sickness  or  misfor- 
tune said  interest  should  be  insufficient  to  supply  the  wants  or  needs  of 
said  John,  I  order  and  direct  said  trustee  to  pay  him  such  portion  or 
portions  of  the  principal  as  he  may  deem  necessary,  and,  in  case  of  the 
death  of  the  said  John,  I  oi*der  and  direct  this  three  thousand  dollars  or 
the  balance  thereof  to  be  divided  equally,  share  and  share  alike,  to  or 
among  my  brothers  and  sisters  or  their  lineal  heirs.'^  Held,  that  the 
legatee  took  a  life  estate  only  in  the  fund.     Tetter* b  Eat,  506. 

6.  Testator  directed  as  follows:  "  I  direct  that  my  son  shall  have  for 
his  own  use  and  occupancy  during  the  period  of  his  life  my  home  farm, 
on  which  I  now  reside,  situate  on  the  Springhouse  and  Hill  town  turn- 
pike, near  Montgomery  Square,  together  with  all  the  stock  and  appur- 
tenances, the  farm  to  be  maintained  in  its  present  state  of  fertility  and 
repair  by  my  said  son,  and  at  his  death  the  use  and  occupancy  to  be 
continued  to  his  issue,  if  he  shall  so  have,  and  if  none  then  to  the  next 
of  kin  and  so  on  as  long  as  the  laws  of  this  commonwealth  will  permit.^* 
Held,  that  the  will  gave  a  life  estate  to  the  son,  and  after  his  death  an 
estate  in  fee  to  the  son's  issue,  and,  in  default  of  such  issue,  to  the  next 
of  kin;  and  that  by  the  operation  of  the  rule  in  Shelley's  Case  and  the 
act  of  April  27, 1855,  P.  L.  368,  the  son  took  an  estate  in  fee.  Armstrong 
v.  3fichenery  21. 

Equitable  Conyersion. 

7.  To  work  a  conversion  of  real  estate  into  personalty,  there  must  be 
either  a  positive  direction  to  sell,  an  absolute  necessity  to  sell  in  order 
to  execute  the  will,  or  such  a  blending  of  realty  and  personalty,  by  the 
testator,  in  his  will,  as  to  clearly  show  that  he  intended  to  create  a  fund 
out  of  both  real  and  personal  estate,  and  to  bequeath  the  same  as  money. 
A  bare  power  of  sale  does  not  work  a  conversion  until  exercised.  Dar- 
lington V.  Darlington,  65. 

8.  Where  testator  directs  that  his  debts  and  funeral  expenses  shall  be 
paid  by  his  executors,  and  to  enable  these  to  be  paid  authorizes  and 
empowers  his  executors  to  sell  all  his  real  and  personal  estate,  but  the 
power  is  not  exercised  by  reason  of  the  sufficiency  of  the  personal  as- 
sets, the  residuaiy  devisee  takes  the  land  as  real  estate.  lb. 
Aeoeptance  of  Benefit  of  Will— Ejectment. 

0.  In  an  action  of  ejectment  where  plaintiff  claims  as  devisee  under 
her  husband's  will,  it  is  not  necessary  for  her  to  prove  either  acceptance 
or  election  to  take  under  the  will.  The  presumption  is  that  every  de- 
visee has  accepted  the  bounty  of  his  or  her  devisor;  but,  if  evidence  of 
acceptance  were  necessary,  plaintiff's  assertion  of  title  by  bringing  the 
suit  would  be  sufficient    lb. 
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Statute  of  Frands— EJeetBi«Bt« 

10.  In  an  action  of  ejectment,  where  plaintiff  claims  title  aa  devisee 
under  her  husband^s  will,  evidence  that  the  executors  of  the  will,  under 
a  mere  power  of  sale  in  the  will,  entered  into  an  agreement  to  sell  tlto 
land  to  defendant,  and  that  plaintiff  assented  to  this  agreement,  is  not 
admissible  under  the  statute  of  frauds.    lb* 

CoDTertioB— Debts  of  Decedent. 

11.  Where  a  testator  authorizes  land  devised  to  his  wife  for  life  to  be 
sold  by  a  trustee  appointed  by  the  orphans*  court,  if  the  wife  deeron  it 
to  her  advantage  that  such  sale  should  be  made,  and  such  sale  is  made, 
the  proceeds  of  the  sale  are  not  personal  property  applicable  to  the 
payment  of  testator^s  debts  in  preference  to  real  estate  devised  in  the 
]*eaiduary  clause  to  the  wife  in  fee.     PyotVs  Ent,^  441. 

Hpeclllc  Devise— Laches* 

12.  The  creditor  of  a  decedent  cannot  sit  quietly  by  for  years,  and 
allow  the  proceeds  of  the  sale  of  residuary  real  estate  to  be  used  for 
other  purposes  than  the  payment  of  his  debts,  and  then  be  permitted 
to  come  in  on  the  funds  arising  from  the  sale  of  real  estate  specifically 
devised,     lb. 

Chai^  of  Maintenance  on  Devisees  Jointly* 

13.  Where  a  testator  imposes  upon  his  sons  to  whom  he  has  devised 
his  land  the  duty  of  maintaining  his  widow  and  daughters,  one  of  the 
suns  who  has  performed  this  duty  may  compel  the  other  to  contribute 
to  the  expense  thereof  by  a  bill  in  equity,  where  a  question  of  accounts 
is  raised  by  the  pleading.     Shillito  v.  Shillito,  167. 

14.  While  a  manifest  want  of  junsdiction  of  a  court  of  equity  may 
be  taken  advantage  of  at  any  stage  of  the  cause,  the  court  will  not  per- 
mit an  objection  to  its  jurisdiction  to  prevail  in  doubtful  cases  after  the 
parties  have  voluntarily  proceeded  to  a  heaiing  before  a  master  on  the 
merits.  In  such  case  the  court  will  administer  equitable  relief.  lb. 
Widow— Trnst— Principal  and  Income— Security. 

15.  A  testator  gave  his  estate  to  trustees  **■  to  pay  over  unto  my  wife, 
all  the  net  rents,  interest  and  income  to  be  derived  therefrom  for  and  dur- 
ing the  term  of  her  natural  life:  Provided,  that  if  my  wife  should  wish 
to  use  or  occupy  for  her  own  purposes  all  or  any  part  of  the  said  prop- 
erty, then  it  is  my  will  she  should  have  such  power."  He  further 
directed:  ^^  But  my  wife  shall,  during  her  lifetime,  be  entitled  to  the 
possession  of  all  my  estate  without  being  required  to  give  security  there- 
for.'* Heldf  that  the  widow  was  entitled  to  use  the  principal  when  the 
income  was  insufficient  for  her  support,  and  that  she  could  demand  and 
receive  from  the  trustees  portions  of  the  principal  for  such  purpose 
without  giving  secunty.    Martinis  Est.^  32. 

Set*off— Assumpsit* 

16.  One  of  several  legatees  under  a  will  to  whom  the  entire  estate  has 
been  bequeathed,  share  and  share  alike,  cannot  set  off,  in  an  action  of 
assumpsit  against  the  legatee,  a  portion  of  a  claim  due  by  plaintiff  to  the 
estate  against  the  debt  due  to  plaintiff.     Gerber  v.  Meredith,  102. 
Devise— Oil  and  Gas  Lease— Royalties* 

17.  Where  three  tracts  of  land,  all  subject  to  the  same  oil  and  gas 
lease,  aie  devised  respectively  to  the  owner's  three  children,  the  royal- 
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WILL — continued. 
ties  accruing  under  the  lease  are  divisible  among  the  three  devisees, 
although  all  of  the  wells  are  sunk  on  one  only  of  the  three  tracts.     Wet- 
tengel  v.  Oormley,  559. 
WORDS  AND  PHRASES. 

"  Charity,"  defined.    Phila.  v.  Jfcwonic  Home,  572. 
**Next  of  kin,"  in  act  of  Congress  of  March  3,  1891.    See  Fbbitoh 
Spoliation  Claims.    ClemenVa  Eat,  391. 
"Within"  specified  figures.    Harrison  v.  Reeves,  134. 
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